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APPELLATE  COURTS  OF  ILLINOIS. 


Third  District — November  Term,  1887. 


Chicago,  Burlington  &  Quincy  Railroad  Company 

V. 

David  M.  Bryant, 

Railroads — Damages  for  Injury  to  Stock — Fence  and  Cattle  GuarS^ 
Sufficiency  of — Question  for  Jury — Evidence — Instruct  ions — Improper 
Remarks  by  Counsels-Sew  Trial — Kewly  Discovered  Evidence — Diligence. 

• 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for  in- 
juries to  stock,  the  sufHciency  of  a  cattle  guard  can  not  be  shown  by  evi- 
dence that  it  is  the  same  in  construction  as  those  generally  used  by  the 
defendant  and  other  roads. 

2.  It  is  proper  to  refuse  instructions  when  the  sub'tance  thereof  is  con- 
tained in  others  given  at  the  instance  of  the  party  requesting  the  same- 

3.  Objection  to  statements  of  counsel  for  the  adverse  party  in  his  closing 
remarks  to  the  jury  can  not  be  first  raised  in  this  court. 

4.  In  the  case  presented,  it  is  held:  That  the  verdict  for  the  plaintiff  is 
supported  by  the  evidence;  that  there  was  no  error  in  the  modification  and 
refusal  of  instructions  asked  by  the  defendant;  and  that  it  was'  proper  to 
refuse  a  new  trial  on  account  of  newly  discovered  evidence  for  want  of 
diligence. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  County  Court  of   Morgan  County;  the 
Hon.  O.  P.  Thompson,  Judge,  presiding. 

Vol  XXIX  2  V.^  •) 
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Messrs.  Sweknky  &  AVaijvkk,  O.  F.  Prh  k,  and  Mukuisdn 
&  Whitlock,  for  ap]>ellant. 

Appellant,  on  the  trial,  olTered  to  ]uove  that  the  cattle 
guard  in  question  was  of  the  size  and  character  ordinarily  as 
well  as  uniformly  used  hy  railroad  c<nn\  anies,  but  the  court 
refused  to  allow  t?ueh  proof.  Thai  this  proof  was  jiroper  and 
competent  would  not  seem  to  admit  of  doubt,  and  certainly' 
the  authorities  so  hold.  Smoad  v.  L.  S.  A:  M.  S.  II.  U.  Co., 
58  Midi.  200;  Davidson  v.  M.  C.  R.  11.  Co.,  4l>  Mich.  42S. 

In  the  Farrelly  case,  3  111.  App,  00,  this  evidence  was  held 
to  be  admissible. 

Although  this  identical  question  does  not  Bcem  to  have  been 
pas  ed  uj)on  by  our  Supreme  Court,  yet  it  has  uniformly  held 
that  it  was  proi)er  to  prove  the  custom  of  railroad  com]  anies 
as  to  the  construction  of  their  cars,  road-bed,  etc.  I.,  B.  A: 
W.  Ry.  Co.  V.  Flanacran,  77  111.  3';7;  Penu.  It.  R.  Co.  v. 
Hawkey,  93  111.  584;  C,  li.  I.  &  P.  liy.  Co.  v.  Lonergan,  118 
111.  48. 

As  the  exercise  of  reasonable  care  and  dili<]^ence  exonerates 
appellant  from  liability,  and  as  this  evidence  would,  of  itself, 
have  established  such  diligence  and  care,  there  is  no  ]>rinciple 
upon  which  it  could  have  been  withheld  from  the  jury. 

Mr.  George  W.  Smith,  for  appellee. 

Wall,  J.  The  appellee  recovered  a  judgment  for  ?*.ini) 
against  appellant  on  account  of  damage  done  to  three  liorscs 
of  appellee  by  a  train  or  trains  running  upon  the  railroad  of 
ap])ellant.  The  ground  of  recovery  was  that  appellant  had 
neglected  to  maintain  suitable  fences  and  cattle  guards, 
whereby  the  animals  went  u])on  the  track. 

There  was  evidence  tending   to    ])rove  the  fence    at  one  j 

point  was  so  defective  that  the  animals  might  have  gone  over  i 

it,  and  there  was  evidence  tending  to  j>rove  that  they  must 
have  gone  over  a  cattle  guard.  No  witness  saw  them  go 
either  way,  and  the  proof  is  circumstantial,  resting  mainly 
upon  such  indications  and  marks  as  would  ^u{)jiort  one  or  the 
other  of  these  theories.  It  is  certain,  injuries  were  inflicted 
by  a  train  or  trains  ])assing  over  the  road,  and  if  there  is 
enough  evidence  to  show  that  tlie  fence  or  cattle  guard  was 
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dpficient,  then,  upon  the  facts,  a  recovery  was  jnstilied.  It 
was  for  the  jury  to  determine  this  question  of  fact.  There 
was  abundant  evidence  that  the  fence  was  bad,  altliough  there 
was  a  conflict  on  this  point.  But  the  chief  difBculty  grows 
out  of  the  fact  that  there  is  much  to  induce  the  belief  that 
tlie  animals  went  over  the  cattle  guard  and  not  through  the 
broken  fence.  It  is  not  very  probabie  that  where,  as  in  this 
case,  the  breach  in  the  fence  is  at  the  point  of  connection 
with  the  cattle  guard,  a  horse  would  vault  the  more  difficult 
barrier.  The  indications  referred  to,  consisting  of  marks  and 
hair,  were  mainly  on  the  west  side  of  the  cattle  guard  near 
the  defect  in  the  fence,  and  it  is  possible  if  these  were  made 
by  the  stock  when  it  went  on  the  road,  that  the  defective 
condition  of  the  fence  induced  the  effort  to  bross  at  that 
point.  X 

Appellant,  insisting  that  the  animals  jumped  over  the 
guard,  and  that  the  fence,  whether  good  or  bad,  is  not  to  be 
considered,  sought  to  prove  that  the  guard  was  such  in  point 
of  construction,  as  generally  used  on  that  and  other  roads. 
This  proof  was  rejected,  but  appellant  was  permitted  to 
prove  the  condition  of  the  guard  and  its  mode  of  construc- 
tion, and  that  it  liad  been  found  sufficient  to  turn  stock  there- 
tofore. This  ruh'ng  of  the  court  is  complained  of,  as  we 
think,  without  cause. 

The  statute  required  the  appellant  to  make  tho  guard  "  suit- 
able and  sufficient  to  prevent  *  *  horses  *  *  *  from 
getting  on  the  railroad,"  and  while  it  was  not  required  thereby 
to  use  extraordinary  care  in  that  regard,  yet  we  think  its  duty 
could  not  be  measured  by  what  it  had  done  on  other  parts 
of  its  line,  or  what  other  railroads  had  done.  '  It  may  have 
constructed  deficient  cattle  guards  elsewhere,  and  so  may  have 
other  companies.  That  would  not  prove  this  guard  jvas  "  suit- 
able  and  sufficient,"  or  that  reasonable  diligence  hid  been  used 
to  make  it  so.  It  was  competent  to  prove  what  sort  of  a 
guard  would,  acc^ordini]^  to  experience,  answer  the  ])urpose, 
and  such  proof  was  allowed  as  tending  to  show  that  the  stat- 
utory duty  had  been  performed.  It  was  a  question  of  fact  as 
to  what  was  necessary.     In    the   case   of  C.  &  A.  R.   R.  v. 
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XJtley,  38  111.  413,  the  Supreme  C  )urt  in  diucu'^sing  the  instruc- 
tions refused,  say:  "  A  good  an  1  suflTicient  fencj  must  be  not 
merely  one  which  will  turn  ordinary  stock,  for  a  slight  harrier 
might  do  that,  hut  one  that  will  turn  stock,  even  though,  to 
some  extent,  unruly."  Concedin,'  that  the  stock  went  over 
the  guard  and  not  the  fence,  or,  what  is  more  likely,  that  the 
entrance  was  effected  at  the  point  where  the  fence  joined  the 
guard,  we  can  not  say  the  jury  erred  in  tinJing  that  thr» 
defendant  had  not  complied  with  the  requireineut  of  the  stat- 
ute in  that  behalf. 

Objection  is  urged  to  the  action  of  the  ourt  in  modifying 
the  tenth  and  eleventh  instructions  asked  by  appellant. 

As  to  the  tenth,  the  moditiciition  consisted  in  striking  out 
the  words,  "  found  to  be/'  before  the  words,  "suitable  ar.d  sufli- 
cient,"the  latter  words  having  reference  to  the  size  and  charac- 
ter of  the  cattle  guard.  This  was  right.  While  it  was  com- 
petent to  show  what  had  been  found  to  be  sutllcient  as  tending 
to  show  that  the  structure  was  properly  built,  this  did  not 
furnish  a  conclusive  test  as  to  whether  the  defendant  had  dis- 
charged its  duty  in  regird  to  the  cattle  guard.  Tiie  miiditica- 
tion  of  the  eleventh  consisted  of  strikinij  out  the  words, 
"ordinary  stock,"  and  inserting  the  word,  "horses."'  Tliere 
can  be  no  valid  objection  to  this.  Ilorses  were  the  subject  of 
the  injury,  so  far  as  this  cattle  guard  was  concerned,  and  tlie 
modification  but  made  the  instruction  conform  to  the  language 
of  the  statute,  and  renJered  it  the  more  aj)propriate  to  the 
matter  in  hand.  Moreover,  if  the  extract  above  quoted  from 
the  TJtlev  case  is  a  correct  statement  of  the  rule,  the  instruc- 
tion  as  asked  was  unsound.  Be  this  as  it  may,  however,  tlie 
appellant  obtained,  in  at  least  two  of  its  instructi«>ns  which 
were  given,  the  use  of  the  word,  "ordinary,"  as  applieil  to 
horses  and  stock,  and  has  no  occasion  to  com}>lain  in  this 
respect. 

It  is  urged  that  the  court  erred  in  refusing  certain  instruc- 
tions asked  by  appellant.  The  reasons  or  grounds  for  this 
objection  are  not  pointed  out,  but,  after  an  examination,  we 
find  that  the  substance  of  all  of  the  refused  instructions  which 
was  proper  to  go  to  the  jury  was  embjdied  in  the  instructions 
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given  at  the  instance  of  the  appellant.  These,  eleven  in  num- 
ber, presented  very  fully  and  very  favorably  all  the  legal  prop- 
ositions called  for  by  the  case  and  there  is,  in  our  judgment, 
no  occasion  for  complaint  in  this  respect. 

It  is  urged,  also,  that  the  court  should  not  have  allowed 
counsel  for  appellee,  in  his  closing  argument,  to  go  outside  of 
the  record  in  discussing  the  evidence.  The  only  foundation 
for  this  objection  is  in  an  affidavit,  filed  on  the  motion  for  a 
now  trial.  It  does  not  appear  that  the  remarks  of  counsel 
were  brought  to  the  notice  of  the  court  at  the  time  they  were 
made.  Had  this  been  done,  and  had  the  court  declined  to 
interfere  or  apply  the  proper  corrective,  we  would  inquire 
whether  the  objectionable  utterances  were  of  such  impor- 
tance as  to  justify  a  reversal  of  the  case. 

While  we  do  not  feel  bound  to  make  such  inquiry  in  the 
present  instance  for  the  reason  stated,  we  may  say  that  we 
are  not  impressed  with  the  significance  of  the  matter.  The 
utterance  in  question  was  not  very  unusual  in  its,  character, 
nor  likely  to  have  any  special  efifect  on  the  jury.    . 

Finally,  it  is  pressed  upon  us  that  a  new  trial  should  have 
been  granted  on  account  of  the  newly  discovered  evidence  of 
a  witness  named. 

It  does  not  appear  that  the  proper  diligence  was  used  to 
learn  the  existence  of  this  testimony,  nor  that  it  would  have 
been  decisive  of  the  case.  The  point  was  properly  overruled 
by  the  Circuit  Conrt. 

We  find  no  error  in  the  record  and  the  judgment  will  be 
affirmed. 

Judgment  affir^med. 
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1 

1  James  S.  Ward  et  al. 


V. 

SoLOMAN  Ware  et  al. 
The  Same 

V. 

William  Suerrick. 

Practice^  Bill  of  Exceptions, 

The  motion  for  a  new  trial  and  exc<*ption8  in  respect  thereto  rawt  be  pre- 
served in  the  bill  of  exceptions,  or  error  can  not  be  assigned  thereon. 

[Opinion  filed  May  25,  1S8S.] 

Appeal  from  the  Circuit  Court  of  Cumberland  County;  tlie 
Hon.  W.  C.  Jones,  Judge,  presiding. 

Messrs.  George  W.  Fithian  and  W.  S.  Eveuhart,  for  aj>- 
pellants. 

Messrs.  P.  A.  Brady  and  L.  N.  Brewer,  for  appellees. 

»Wall,  J.  These  cases  were  tried  by  the  court,  a  jury 
being  waived,  and  appeals  are  prosecuted  from  the  ju(]<i:nient8 
rendered.  Xo  objection  was  taken  to  the  judgment  in  either 
case,  nor  does  it  appear  from  the  bill  of  excei)tions  that  any 
exception  was  saved  as  to  any  of  the  matters  now  assigned 
for  error.  The  clerk  in  making  up  tlie  record  states  tliat  a 
motion  for  new  trial  was  made  and  overruled  in  each  case,  but 
the  points  urged  do  not  appear,  nor  does  it  apj^ear  that  any 
exception  was  taken  to  the  action  (»f  the  court  in  refusing  the 
motions.  Such  motions  and  the  exceptions  in  respect  thereto 
must  be  preserved  in  the  bill  of  exceptions,  and  error  can  not 
be  assigned  with  reference  to  matters  such  as  liere  presented, 
unless  exception  was  tjiken  at  the  time.  Daniels  v.  Shields 
38  III.  197;  Xason  v.  Litz,  73  111.  371. 

Affirmed. 


ii 
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John  P.  Dunsworth 

V. 

Walter  A.  Wood  Machine  Company. 

Sales — Joint  Purchase — Action  against  Survivor — Bill  of  Particulars — 
Pleading — Justice  Court, 

1.  It  is  sufficient  if  an  account  or  bill  of  particulars  filed  in  a  justice 
court  indicates  with  reasonable  clearness  the  facta  on  which  the  plaintiff 
relies. 

2.  In  an  action  to  recover  the  price  of  a  harvesting  machine  from  the 
survivor  of  two  joint  purchasers,  it  is  held:  That  if  the  plaintiff  can  not 
recover  the  price,  eo  nomine^  he  might  recover  damages  for  the  breach  of 
the  special  contract  for  payment  in'notes;  and  that  the  bill  of  particulars 
contained  a  sufficient  statement  of  the  plaintiff's  claim. 

[Opinion  filed  May  25,  1888.] 

Appeal. from  the  Circuit  Court  of  Green  Connty;  the 
Hon.  George  W.  Herdman,  Jud^e,  presiding. 

Messrs.  James  R.  Ward  and  Frank  A.  Whiteside,  for 
appellant. 

Mr.  John  G.  Henderson,  for  appellee. 

The  cause  of  action  having  been  stated  to  be  the  price 
of  a  machine  sold,  etc.,  generally,  and  not  damages  for  a 
breach  of  a  written  agreement,  the  orders  were  variant  from 
the  bill  of  particulars,  and  did  not  prove  the  cause  of  action 
stated.  It  was  error,  therefore,  to  admit  them  in  evidence 
and  to  permit  appellee,  after  the  trial  had  been  entered  upon, 
to  thus  abandon  the  cause  of  action  stated  and  rely  upon 
another  not  embraced  in  the  bill  of  particulars.  Morton  v. 
McClure,  22  111.  258 ;  Ferguson  v.  People,  73  ID.  560 ;  111. 
Fern.  Col.  v.  Perry,  8  111.  App.  188 ;  Meyers  v.  Schemp,  67 
111.  469 ;  Eussell  v.  Gilmore,  54  III.  147  ;  Burnhain  v.  Rob- 
erts, 70  111.  24;  1  Chitty  PI.  347. 

We  contend  that  this  action  can  not  be  maintained  for  the 
price  or  value  of  the  machine,  for  the  reason  that  the  evi- 
dence establishes  that  this  machine  was  to  be   paid  for  by 
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notes,  not  in  cash,  and  on  a  credit   which  had   not  cx]>ire<J 
when   this  suit  was   brought     The   rule   being  that   when 
goods  are  sold  and  delivered  to  bo  paid    for  by  note  or  bill 
payable  at  a  future  day,  and  the  note  or  bill  is  not  given,  the 
vendor  can  not  maintain  assumpsit  for  the  price  or  the  value 
of  the  goods  until  the  expiration  of  the  time  of  the  credit, 
unless  the  vendee  has  converted  the  goods  into   money    or 
money's  worth.     For  in  the  one  c;ise  the  vendor  may  ^e^cin(J 
the  ct>ntract  and  elect  to  sue  in  assumpsit  upon  such  conver- 
sion, and  in  the  other,  until  the  expiration  of  the  credit  no 
debt  is  due.     Kellogg  &  Co.  v.  Turpie,  1)3  III.  265;    Same,  2 
III.  App.  55 ;   2  Greenleaf   on   Ev.,  Sec.  104 ;   Johnston  v. 
Sali:=bury,  61  111.  327 ;  Creel  v.  Kirkham,  47  111.  341) ;    Dick- 
inson  v.  Vhitney,  4  Gilm.  409;  Allen  v.  Ford,  19  Tick.  217. 

Pleasants,  J.  It  appears  from  this  record  that  appellant 
and  his  brother  gave  appellee  two  orders,  each  for  one  ma- 
chine and  otherwise  alike  in  terms  and  signed  by  b^)th,  j)rom- 
isingto.pay  therefor  in  notes  of  the  tenor  6])ecitied.  The 
machines  were  delivered  accordingly  and  appellant  gave  the 
notes  for  his,  but  refusing  to  give  them  for  the  one  delivered 
to  his  brother,  who  died  before  they  were  demanded,  appellee 
thereupon,  and  before  the  time  when  they  were  to  be  due, 
brought  this  suit  before  a  justice  of  the  peace.  On  ap])cal 
there  was  a  judgment  on  verdict  for  plaiutiti  for  ?I75,  the 
aggregate  amount  for  which  they  were  to  be  given. 

Appellant  offered  no  evideace  on  the  trial  below,  nor  does 
he  here  suggest  any  merit,  unless  it  a|)pears  from  the  forego- 
ing statement.  His  api)eal  is  based  on  grounds  purely 
technical.  It  seems  that,  on  his  motion,  the  Circuit  Court 
ordered  the  plaintiii  to  file  a  bill  of  particulars,  under  which 
it  filed  the  following : 

"  To  one  mowing  and  reaping  machine  sold  to  John 
P.  Dunswortli  and  Jas.  W.  Dunsworth,  the  said 

Jas.  W.  having  since  departed  this  life §185.00 

To  interest 20.00 

To  one  mowing  and  reaping  machine 185.00 

To  interest  on  same 20.00" 
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From  the  limit  of  jurisdiction  of  the  court  in  which  the 
action  was  commenced,  it  may  be  inferred  that  this  bill  was 
so  made  to  present  the  claim  upon  one  machine  in  two 
aspects,  to  meet  either  view  that  might  be  taken  of  his 
liability,  if  any,  as  sole  original  or  surviving  joint  contractor. 

When  the  orders  were  offered  in  evidence  the  defendant 
objected  to  their  admission  for  reasons  not  quite  clear  from  the 
statement  in  the  record,  but  which  are  understood  to  be  (1)  that 
the  bill  of  particulars  gave  no  notice  of  anything  the  orders 
could  tend  to  prove;  (2)  that  it  was  ambiguous  on  its  face  (or 
perhaps  that  the  orders,  being  two,  and  alike,  were  ambig- 
uous); and  (3)  that  they  were  variant  from  the  bill — they 
stating  the  price  at  $175  and  in  notes,  and  it  at  $185.  They 
were  admitted  over  these  objections,  and  then  plaintiff's  agent 
testified  to  the  delivery  and  that  defendant  gave  the  notes 
promised  for  one,  but  refused  to  give  them  for  the  other  of 
the  machines.  The  death  of  James  W.  Dunsworth,  as  stated, 
was  admitted. 

Upon  the  conclusion  of  plaintiff's  evidence,  defendant 
moved  the  court  to  strike  it  all  out,  which  motion  was  denied; 
and  on  these  rulings  the  questions  here  are  made. 

Appellant  insists  that  the  suit  was  for  the  price,  as  such, 
of  the  machine  sold;  that  the  bill  of  particulars  conclusively 
so  shows;  that  therefore  the  plaintiff's  right  of  proof  was 
limited  to  that  cause  of  action  in  all  its  technical  strictness; 
and  that  the  evidence  admitted  entirely  failed  to  prove  it, 
since  it  showed  that,  by  the  contract  of  purchase,  a  credit  was 
to  be  given  which  had  not  expired  when  the  suit  was  com- 
menced. 

This  argument  would  not  be  entitled  to  much  consideration 
if  it  were  sound.  It  is  built  on  a  very  nice  technicality,  not 
touching  the  merits;  and  this  does  not  seem  to  be  a  case  in 
which  such  a  point  should  be  allowed  to  defeat  substantial 
justice.  If  plaintiff  could  not  recover  the  price,  eo  nominey 
he  could  recover  damages  for  the  breach  of  the  special  con- 
tract for  payment  in  notes,  and  the  measure  of  damages  would 
be  the  amount  for  which  they  should  have  been  given.  Man- 
ton  V.  Gammon,  7  111.  App.  201.    The  result  being  the  same, 
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the  naming  of  it  as  the  ])rice,  if  it  had  been  bo  named,  intstoad 
of  damages,  though  it  were   pro])er,  sliould  not  ])rovent  his 
reaching  it.     In  the  court  where  this  action  was  commenced, 
written  pleadings  are  unknown.     In  a  court  of  record   the 
items  in  an  account  or  bill  tiled  under  the  common  counts, 
which  furnish  no  particulars  of  the  cause  of  action,  are  nut 
treated  with  the  strictnet^s  apj)licablc  to  a  declaration  on  a 
special  contract.     It  is  sufficient  if  it  indicates  with  roaM»nablo 
clearness  the  facts  on  which  the  plaintiff  relics  to  sustain  any 
claim  recoverable   under  such  counts.     In  a  justice's  court, 
where  the  summons  stands   for  a  good  count,  common   or 
special,  as  the  case  up<m  the  ])roof  may  re<]uire,  the  rule  should 
bo  no  less  liberal.     And  if,  in  this  case,  the  statement  had 
been  in  terms,  "for  tlie  price  of  one  mowing  and  reaping  nut- 
chine,"  it  would  have  indicated  with  reasonable   clearness  a 
claim  arising  upon  the  sale  of  such  a  madiine  and  the  non- 
])ayment  of  the  price  as  j)romised.     Whether  the  right  turned 
out  upon  the  evidence  to  be  to  the  i)rice,  eo  noiuiiie^  or  to 
damages  for  breach  of  a  sjecial  pronn'se  as  to  ])avment,  should 
make  no  difference  as  to  the  sufficiency  of  the  notice. 

But  is  the  position  of  appellant  technically  sound?  Docs 
the  bill  indiciite  a  claim  for  the  ]>rice,  as  such  ?  The  state- 
ment of  the  item  in  question,  as  here  made,  would  have  differ- 
ent meanings,  according  to  the  form  of  action.  If  in  debt,  it 
would  doubtless  signif}^  a  claim  for  the  price.  IJut  assumpsit 
is  framed  for  the  recovery  of  damages  only.  And  yet  this 
same  form  of  statement  is  universal!/  followed  for  accounts  or 
bills  of  particulars,  in  actions  of  assumpsit  for  goods  sold  and 
delivered.  And  it  is  alike  ap])ropriate  wherever  the  ]>rice 
has  not  been  i)aid  according  to  the  contract,  express  or  implied, 
whether  it  were  for  cash  on  delivery,  or  ujion  a  credit  Mhich 
had  expired,  or  for  specific  articles  on  delivery  or  upon  a  like 
credit,  though  neither  is  indiciited  by  it.  Wo  perceive  no 
reason  why  it  is  not  as  proper  where  the  contract  was  to  pay 
in  notes  on  delivery,  though  that  be  not  indicated.  It  is 
enough  that  the  promise  in  consideration  of  which  the  article 
was  sold  and  delivered  by  the  plaintiff,  has  been  broken  witli- 
out  legal  excuse  or  justification,  and  the  mere  charge  for  the 
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article  as  hero  made,  '-to  one  mowing  and  reaping  machine," 
clearly  implies  a  claim  that  it  has  not  been  paid  for  according 
to  the  promise. 

The  orders  tended  to  prove  the  promise  and  the  measure  of 
damages  for  its  breach,  which  was  otherwise  shown,  and  nnder 
this  notice  were  properly  admitted.  Since  the  plaintiff  did 
not  claim  that  the  possession  of  the  machine  was  fraudulently 
or  tortiously  obtained,  or  that  tlie  credit  was  procured  by 
fraud,  nor  treat  the  contract  as  rescinded,  the  rule  declared  in 
Kellogg  V.  Turpie,  93  III.  265,  does  not  apply. 

The  judgment  will  be  affirmed. 

Judgment  affirmed* 


Charles  F.  Steiger 

V. 

Samuel  F.  Prather. 


Landlord  and  Tenant — Removal  of  Improvements  hythe  Lessee — Fire — 
Bill  of  Exceptions. 

In  an  action  by  a  landlord  to  recover  damages  from  a  tenant  for  the 
removal  of  improvements,  this"  court  declines  to  interfere  with  the  verdict 
for  the  defendant,  only  part  of  the  lease  appearing  in  the  bill  of  exceptions. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Ckeighton,  Judge,  presiding. 

Messrs.  Bradley  &  Carpenter,  for  appellant. 

Messrs.  Conklixg  &  Grout,  for  appellee. 

Appellee  has  a  right  to  have  the  whole  case  before  this 
court,  or  in  its  absence  this  court  will  presume  that  the  terms 
of  the  lease  justified  the  verdict  and  judgment  below.  Roger 
V.  Hall,  3  Scam.  5,  is  the  leading  case  and  is  cited  with  approval 
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in  McLaughlin  v.  "Walsli,  3  Scam.  Ib^) ;  Ballanco  v.  T^^^onaTxI. 
37  III.  43;  Hayes  v.  Lawver,  83  111.  182 ;  Lee  et  al.  v.   Town 

of  Mound  Station,  118  111.  312. 

An  improvement  attached  to  real  estate  becomes  a    fixture 
and  part  of  the  realty  and  as  a  general  rule  can  not  be  re  mo  ve</ 
by  the  tenant.     To  this  rule  trade  fixtures  are  an  exception 
as  between  landlord  and  tenant.     Taylor's  Landlord  and  Tenant, 
5th  Ed.,  Sec.  b-^Cy. 

This  pi[)e,  used  to  conduct  water  to  the  boilers  on  the  leased 
premises,  is  a  trade  fixture  between   api>cllant  and  ap|>ellee. 
Phillbrick  v.  Ewing,  97  Mass.   133.     And  could  bo  removed 
by  the  latter  during  the  term.     Moore  v.  Smith,  24  lU.  513. 
Or  even  after  the  term  expired  and  before  yielding  ])o6session 
of  the  premises.     Moore  v.  S \mihy  supni,  517;  Schreiber  v.  / 

Chicago  &  Evanston  II.  11.   Co.,  115  111.  34:0;  Van  Xess  v. 
Paccard,  2  Pet  140 ;  Penton  v.  Ilobart,  2  East  88. 

The  character  of  personal  property  and  right  of  removal 
may  be  preserved  by  an  agreement  with  the  owner  of  the  land 
previous  to  annexation.  Ewell  on  Fixtures,  CtJ;  Dooley  v. 
Christ,  25  111.  453. 

Where  improvements  are  placed  by  the  lessceuponthe  land 
of  the  lessor,  upon  an  agreement  or  understanding  that  they 
may  be  removed,  they  do  not  become  a  ])art  of  the  real  estate, 
but  continue  to  be  personal  chattels  and  the  property  of  the 
])erson  who  erected  them.  Smith  v.  Benson,  1  Hill,  174: 
Dame  v.  Dame,  38  N.  H.  429 ;  Doak  v.  Wiswell,  38  Me.  569. 

Conger,  P.  J".  In  the  year  18S1  appellant  was  the  owner 
of  certain  property  near  Springfield,  known  as  the  Hominy 
Mill  property,  consisting  of  twenty  acres  of  land,  mill  and 
machinery  for  carrying  on  the  milling  business.  The  water 
for  the  use  of  the  boilers  was  obtained  from  wells  on  the 
premises,  and,  as  a  reserve,  there  was  a  two-inch  iron  pipe 
laid  in  the  ground  extending  some  three  quarters  of  a  mile  to 
the  city  water  works.  In  that  year  appellee,  Prather,  and 
others,  leased  these  premises,  took  }X)ssession  and  continued  to 
occupy  them  until  the  16th  of  April,  1882,  when  the  mill  was 
destroyed  by  fii-e. 
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During  the  time  tbey  were  in  possession  appellee  took  np 
this  iron  pipe  and  replaced  it  with  new.  Some  five  months 
after  the  mills  were  bnrned  appellee,  Prather,  took  np  the 
pipe  he  liad  placed  in  the  ground  and  sold  it,  and  this  suit  was 
instituted  to  recover  the  value  of  the  pipe  and  for  trespass 
upon  the  pi»emises  of  appellant. 

^e  find  by  referring  to  the  record  that  the  lease  was  intro- 
duced in  evidence  and  read  to  the  jury,  but  no  part  of  such 
lease  appears  in  the  record  except  one  clause,  as  follows: 

"  And  the  party  of  the  second  part  further  covenants  with 
the  party  of  first  part  that,  at  the  time  in  the  lease  mentioned, 
lie  will  yield  the  premises  up  to  the  party  of  the  first  part  in 
as  good  condition  as  when  the  same  were  entered  upon  by  the 
said  party  of  the  second  part,  loss  by  tire,  inevitable  accident 
or  ordinary  wear  and  tear  excepted.  And  it  is  furthor  agreed 
by  the  parties  of  the  first  and  second  part  that  the  said  rent 
shall  be  paid  quarterly.  And  it  is  further  agreed  that  the 
party  of  the  second  part  shall  have  the  right  to  remove  all 
improvements  by  him  made  upon  the  demised  premises." 

For  aught  we  know  theramay  have  been  other  provisions 
in  the  lease  fully  sustaining  the  finding  of  the  jury. 

If  the  whole  lease  was  before  us  we  should  know  whether 
there  were  or  not  provisions  in  it  allowing  the  removal  of  im- 
provements after  the  lease  was"canceled ;  but  not  having  it  all, 
we  must  presume  it  did  authorize  the  appellee  to  make  the 
removal  which  the  jury  have  found  was  lawful.  Roger  v. 
Hall,  3  Scam.  5;  McLaughlin  v.  Walsh,  3  Scam.  1S5. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


John  Yowell 

V. 

Jacob  Braden  et  al. 


Hightrays — Commisswners — Trespass — Cutting   of  Timber — Tender- 
Evidence. 
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In  an  action  of  t^e5^pa8^  ajriinRt  cora!ni«»'»ion»»rs  sind  over>eTa  of  hi^li^ruy*. 
for  entering  upon  the  plaintiff'^  land  and  cutting?  timber  thereon,  this  court 
reverses  a  jud:^m<mt  for  the  def(»ndiin*H,  althou&rh  three  juries  have   found 
for  them,  the  verdict  being  contrary  to  thfe  evidi-nce. 

[Opinion  filed  May  25,  IS.ss.] 

Appeal  from   the   Circuit   Court  of   Edgar  County;    the 
Hon.  C.  13.  Smith,  Jud«je,  presiding. 

Mr.  S.  S.  Whitehead,  for  appellant. 

.  Messrs.  Sellar  &  Djlk   and  Kouert  L.   McKinlat,   for 
appellees. 

Per  Curiam.  Tresj)a3'^  by  appellant  again*?t  the  commis- 
sioners and  overseer  of  highways  and  others  for  entering  upon 
his  land  and  cuttinoj  down  ^rowini^  timber.  The  action  -waj- 
commenced  in  the  fall  of  18S1,  and  has  been  four  times  tried. 
One  jury  failed  to  agree,  and  three  found  for  the  defendants. 
We  infer  from  the  record  that  two  of  the.se  verdicts  were  set 
aside  as  beinor  aijainst  the  law  and  the  evidence,  and  tlie  last 
allowed  to  stand  only  bi3cause  the  power  of  the  court  to  grant 
new  trials  for  the  sanu  reason  was  thereby  exhausted. 

The  trespass  complained  of  was  proved  biyond  dispute. 
Plaintiff's  witnesses  testified,  from  actual  count  and  measure- 
ment, that  defendants  cut  down  abjut  eighty  trees  and  sap- 
lings from  two  to  twenty-one  in(!li3s,  an  J  that  the  actual 
damage  was  from  §10  to  §35,  the  average  estimate  being 
about  §22. 

The  defense  offered  was  that  they  acted  in  good  faith,  as 
road  officers,  to  oj)en  and  clear  what  they  suj) posed  to  be  a 
public  highway  regularly  laid  out  and  established,  and  that  tlie 
damage  wa?  very  little,  if  any.  There  was  some  evidence 
that  they  did  so  suppose,  but  none  whatever  that  such  was 
the  fact,  or  that  any  care  was  taken  to  ascertain  the  fact,  although 
plaintiff  warned  the  overseer  of  this  suit,  if  he  should  enter 
as  threatened.  This  warning,  given  long  before  the  entry, 
shows  a  disposition  to  avoid  a  law  suit,  and  being  so  wilfully 
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(we  do  not  saj  raalicionslj)  disreojarded,  he  could  not  well  do 
othei'wise  than  bring  it  and  persist  in  its  prosecution  as  far  as 
he  may  against  such  verdicts.  We  regard  his  claim  shown  by 
this  record  as  something  more  than  nominal  damages,  and  if 
the  amoimt  of  costs  involved  is  large,  it  does  not  appear  to  be 
through  any  fault  on  his  part 

The  matter  of  the  tender,  so  called,  was,  in  our  opinion, 
improperly  admitted  and,  notwithstanding  the  instruction  as 
to  its  effect  or  bearing,  probably  prejudicial  to  the  plaintiff's 
case. 

For  the  reasons  thus  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Meversed  and  remanded. 


John  Dayton 

V. 

Thomas  Rutherford  et  al. 

Drainage — Cutting  Ditch  from  Natural  Drain  tcithout  District — Injunc- 
tion. 

1.  An  injunction  lies  to  prevent  the  cutting?  of  a  ditch  connectinjr  a 
natural  drain  or  slough  without,  with  a  branch  ditch  within,  a  drainage  dis- 
trict. 

2.  In  the  case  presented,  this  court  holds  that  the  evidence  sustains  the 
finding  of  the  chancellor  that  the  drain  or  slough  in  qu'^stion  is  a  natural 
channel  or  watercourse  having  its  outlet  outside  the  district. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Douglass  County;  the 
Hon.  C.  B.  Smith,  Judge,  pi-esiding. 

Messrs.  Anthony  Thornton,  C.  W.  Woolverton  and 
William  J.  Ammex,  for  appellant. 

The  alleged  injury  is  too  uncertain  to  justify  the  interposi- 
tion by  injunction.     The  particular  relief  sought  is  premature. 
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There  is  no  charge  of  insolvency  in  the  bill,  as  against  the 
defendant;  no  averment  that  multiplicity  of  suits  might  be 
avoided  if  equity  would  take  jurisdiction.  There  is  no  aver- 
ment that  any  damage  whatever  has  resulted  to  the  drains  in 
the  district.  Appellant  was  at  work  on  his  own  land,  and  the 
court  is  asked  to  perpetually  enjoin  hira  from  the  further 
prosecution  of  the  work,  for  fear  that  water  may  be  thrown 
into  the  drains  under  the  care  of  ap])ellces  and  injure  them. 

An  injunction  is  a  harsh  remedy  and  will  never  be  granted 
upon  the  mere  allegation  of  irreparable  injury.  Facts  and 
circumstances  should  be  stated  that  the  court  can  be  satisfied 
as  to  the  nature  of  the  injury.  U|X)n  the  indefinite  statements 
in  the  bill,  no  court  could  be  satisfied  of  probable  injury. 
1  High  on  Injunctions,  Sec.  34. 

To  authorize  an  injunction  in  a  case  like  this  there  must 
appear  to  be  well-gi'ounded  apprehension  of  immediate  injury. 
1  High  on  Injunctions,  Sec.  7. 

From  the  allegations  in  the  bill,  as  well  as  the  proof,  it  is 
wholly  uncertain  and  indefinite  whether  the  ditch  of  aj>)X^llant 
will  operate  to  the  damage  of  the  drains.  Even  if  there  be 
possible' injury,  equity  will  not  interfere.  1  High  on  Injunc- 
tions, Sec.  742. 

The  proof  consists  simply  of  opinions.  It  is  impossible  for 
the  court  to  know  that  any  injury  will  ensue  until  the  threat- 
ened ditch  is  completed.  In  such  case  the  writ  of  injunction 
is  always  refused.     1  High  on  Injunctions,  Sec.  743. 

Upon  the  proof  submitted  on  the  hearing  a  jury  would  not 
allow  damages.  The  damages,  if  any,  are  entirely  speculative. 
Neither  from  the  allegations  in  the  bill  nor  from  the  proofs — 
consisting  of  vague  opinions — can  the  court  determine  that  the 
acts  done  or  threatened  would  result  in  irreparable  damage, 
or  in  fact  any  injury.  There  is  not  sufficient  evidence  that 
the  alleged  or  threatened  trespasses  are,  or  ever  would  be,  a 
nuisance. 

In  such  case  the  rule  is  that  "  the  thing  charged  must  be  a 
nuisance  before  a  court  will  grant  preventive  relief  to  stay 
irreparable  damages  until  the  question  is  determined  by  an 
action  at  law."     Dunning  v.  The  City  of  Aurora,  4U  111.  48G. 
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From  the  contradictory  opinions  given  as  to  the  etfect  of 
the  contemplated  ditch  which  is  to  be  constructed  by  appellant 
upon  the  drain  with  which  the  former  may  be  connected,  it  is 
impossible  to  determine  the  effect. 

"Where  the  thing  complained  of  is  not  necessarily  a  nui-^ 
sance,  but  may  or  may  not  be  so,  according  to  circumstances, 
a  court  of  chancery  will  not  stay  a  ])arty  until  the  matter  has 
been  tried  at  law."     Town  of  Lake  View  v.  Letz,44  111.  84. 

These  cases  have  been  followed  and  approved  in  a  recent 
opinion  of  the  Supreme  Court.     Thornton  v.  Roll,  118  HI.  363* 

"  Where  the  thing  sought  to  be  restrained  is  not  in  itself 
noxious,  but  only  something  which  may,  according  to  circum- 
stances, prove  to  be  so,  the  court  will  refuse  to  interfere  until 
the  matter  has  been  tried  at  law."  Mohawk  Bridge  Co.  v. 
The  N.  &  S.  R.  R.  Co.,  6  Paige,  563. 

Appellant  can  not  be  lield  responsible  for  the  additional 
water  conducted  by  these  artificial  ditches  constructed  by 
other  parties,  with  whom  he  was  in  no  manner  connected. 
C.  &  A.  R.  R.  Co.  v.  Glenney,  118  111.  491. 

Appellant  was  the  owner  of  the  dominant  heritage,  and  had 
an  easement  in  the  servient  tenement  for  the  discharge  of  all 
waters  which  naturally  rise  or  fall  upon  him.  While  he  conld 
not  create  new  channels  entirely  diverting  the  water,  yet  he  may 
make  drains  for  agricultural  purposes  on  his  own  land,  as  may 
be  required  by  good  husbandry,  even  though  the  flow  of  the 
water  may  thereby  be  increased.  Peck  v.  Ilerrington,  109 
111.  612. 

Messrs.  Eckhart  &  Moore,  for  appellees. 

This  is  a  threatened  diversion  of  surface  water,  whereby  a 
legal  wrong  would  be  perpetrated,  and  a  threatened  continuing 
injury.  The  appropriate  function  of  the  writ  of  injunction 
being  to  afford  preventive  relief,  this  is  a  case  that  justifies 
its  interposition. 

The  remedy  by  interlocutory  injunction  being  preventive 
in  its  nature,  it  is  not  necessary  that  a  wrong  should  have 
been  actually  committed  before  a  court  of  equity  will  inter- 
fere; since,  if   this  were   required,  it  would  in  most  cases 
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defeat  the  very  purpose  for  which  the  relief  is  wm^lit  bv 
allowing  tlie  cominission  of  the  act  which  complainant  seeks 
to  restrain.  And  eatisfactory  proof  that  defendants  threaren 
the  commission  of  a  wron^^  wliicli  is  within  their  ]H»\vc?r,  is 
sufticient  ground  to  justify  interferenco.  High  on  Iiij  unc- 
tions, Sec.  lb. 

It  is  only  to  be  used  for  the  prevention  of  a  future  injury 
actually  threatened,  and  to  prevent  the  ])er|)etrationof  a  ]t*ir«tl 
WTong  for  wiiich  no  adequate  remedy  can  bo  had  in  damages. 
Iligh  on  Injunctions,  Sec.  23. 

The  remedy  to  j)revent  improper  diversion  of  surface 
waters  by  injunction  is  clearly  established.  Hicks  v.  Silliman, 
93  111.  255. 

The  diversion  or  obstruction  of  a  watercourse  has  been  the 
subject  of  frecjuent  eijuitable  interference  by  way  of  injnnc" 
tion,  both  in  England  and  America.  Gould  on  Waters,  Sec, 
534. 

And  where  the  defeu'lants  in  relieving  their  lands  from 
surface  water,  deepened  a  ditch  upon  the  highway,  and  thus 
caused  an  increased  and  unnatural  flow  of  water  through  the 
surface  drains  of  adjacent  owners,  causing  injury  to  their 
lands,  and  making  further  injuries  ]>rol)a])]e,  a  mandatory  in- 
junction was  issued  directing  the  defeUklants  to  fill  uj)  the 
ditch.     Gould  on  Waters,  Sec.  553. 

So,  the  leading  of  surface  water  from  one's  premises  upon 
those  of  aTiother,  causing  overflow  and  injury  to  the  latter, 
may  be  enjoined  as  a  nui^ance.     High  on  Inj.,  Sec.  bOO,  2d  Ed. 

Where  defendant,  by  digging  a  ditch  for  that  puri)ose, 
draws  off  surface  water  which  has  accumulated  in  a  natural 
pond  or  reservoir  uj^on  his  own  premises,  to  and  U]>on  the 
]>remises  of  plaintiff  adjoining,  the  injury  being  continuous  in 
its  nature,  affords  sufficient  ground  for  relief  by  injunction. 
High  on  Inj.,  2d  Ed.,  Sec.  Soli. 

jPer  Curiam,  This  was  a  bill  filed  by  the  commissioners  to 
enjoin  appellant  from  cutting  a  ditch  from  what  is  alleged  to 
be  a  natural  drain  or  slough  running  through  his  land  outside 
of  the  district  to  a  branch  ditch  in  it,  thereby  turning  into 
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tlio  latter  the  water  from  his  own  and  other  lands,  also  out  of 
the  district,  which  naturally  drained  to  another  outlet. 

By  force  of  the  statute,  Drainage  Act  of  1885,  Sec.  42,  tlie 
connection  proposed  to  be  made  by  appellant  would  bring  into 
tlie  district  his  own  land,  but  not  that  of  the  others  referred 
to.  Atid  it  gives  him  the  right  to  drain  from  his  own  land 
outside  into  the  ditches  of  the  district,  the  water  that  comes 
upon  it  from  other  lands  also  outside,  unless  it  goes  off  by  the 
continuation  of  the  same  natural  channel  by  which  it  comes  on. 
But  to  divert  the  water  from  such  a  channel  to  the  ditches  of 
the  district  would  be  a  wrong  ia  itself;  and  since  the  damage 
would  be  continuing  or  recurring,  and  difficult  of  computation, 
injunction  is  a  proper  remedy. 

Whether  the  slough  mentioned  in  the  bill  was  such  a  chan- 
nel or  watercourse  was  a  question  of  fact,  upon  which  the 
evidence  was  conflicting.  The  chancellor  found  it  was,  and 
we  are  not  prepared  to  say  his  finding  was  not  sufficiently 
supported.  By  the  decree  made,  appellant's  right  to  drain 
his  own  land  outside  of  the  district  into  its  ditch — which  we 
understand  it  holds  to  bo  as  herein  above  stated — is  expressly 
saved,  and  so,  in  view  of  the  fact  as  found,  wo  think  he  has 
no  cause  of  complaint. 

Decree  affirmed. 


The  Town  of  Talkingtois" 

V. 

Robert  Bullard. 

Highways — Dedication  and  Acceptance — Penally — Tnsfrncflons, 

In  an  action  to  recover  a  penalty  for  obstructing  an  allegfed  hirrhway,  the 
evidence  being  conflicting,  this  court  declines  to  interfere  with  the  verdict. 

[Opinion  filed  May  25,  18S8.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Ckeiohton,  Judge,  presiding. 


o 
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Messrs.  John  M.  &  John  Mayo  Palmer,  for  appellant. 

Messrs.  Patton  &  Hamilton,  for  appellee. 

Per  Curiam.  This  suit  was  commenced  before  a  justice 
of  the  peace  to  recover  of  appellee  a  penalty  for  obstructing 
an  alleged  highway.  The  record  is  quite  large  and  shows  a 
conflict  of  evidence  upon  the  questions  of  fact,  whether  there 
had  been  a  dedication  and  atceptance  of  the  locus  as  a  public 
highway.  Two  juries  have  found  the  issues  for  the  defend- 
ant. The  only  complaint  of  the  court's  action  is  in  reference 
to  the  instructions  given  for  him,  but  we  do  not  discover  in 
them  any  error  serious  enough  to  vitiate  the  judgment.  It 
will  therefore  be  affirmed. 

Judgment  affirmecL 


Amos  Whiteley,  for  use,  etc., 

V. 

Samuel  W.  Clark. 

NegoiiahU  Instruments — Notes-^Burden  of  Proof— Agency — Contract » 

In  an  action  on  a  promissory  note  it  is  improper  to  instruct  the  jury  to 
find  for  the  defendant  unless  the  plaintiff  proves  by  a  preponderance  of  the 
evidence  that  he  is  indebted  on  such  note.  The  note  being  produced  prima 
facie  establishes  the  maker*8  indebtedness. 

[Opinion  filed  May  25,  ISSS.] 

Appeal  from  the  Circuit  Court  of  Cumberland  County;  the 
Hon.  W.  C.  Jones,  Judge,  presiding. 

Messrs.  Green  &  Woods  and  White  &  Wbight,  for 
appellant. 

Messrs.  Jas.  L.  Ryan  and  W.  11.  McDonald,  for  appellee. 
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Pleasants,  J.  From  the  evidence  in  this  ease  it  appears 
that  on  March  4,  1884,  appellant,  by  a  contract  in  writing 
commonly  known  as  an  agency  contract,  sold  a  bill  of  its 
machines  to  appellee  amounting  to  $2,547.65,  taking  there- 
for his  four  notes  of  nearly  eqnal  amounts  maturing  at 
different  times,  and  agreed  that  for  such  as  should  remain  on 
hand  unsold  by  him  at  the  close  of  the  season  of  1884,  in 
August,  new  notes,  maturing  as  therein  provided,  should  be 
taken  and  credited  on  the  old  ones.  In  August  they  made 
and  signed  a  settlement,  by  which  it  was  ascertained  that 
appellee  had  on  hand  and  unsold,  machines  of  tlie  bill  so  pur- 
chased, amounting  in  value,'after  deduction  of  discounts,  to 
§952.50,  for  which  appellee  gave  his  four  new  notes  for 
§238.12  each,  and  was  credited  with  them  on  the  old  ones. 
These  credits,  with  certain  others,  extinguished  two  of  the 
original  notes  and  paid  the  other  two  in  part;  and  for  the 
balance  claimed  to  bo  still  due  on  the  latter  and  the  amount 
of  the  new  ones  this  action  was  bought. 

The  defendant  pleaded  the  general  issue,  payment  and  set- 
off, and  the  trial  resulted  in  a  verdict  for  him,  on  which  judg. 
ment  was  entered.  Plaintiff's  case  having  been  mside,  prima 
fizeie,  by  the  production  of  the  notes  sued  on,  the  defendant 
testified  that  he  had  paid  the  amount  evidenced  thereby,  in 
mone^r  and  collaterals  delivered  to  plaintiff's  attorney  for  that 
purpose,  the  money  being  "about"  or  "more  than"  "or  in  the 
neighborhood  of "  $1,000  and  the  collaterals  "over  $2,000" 
which  he  was  "  to  collect  and  apply ; "  but  the  amount  of  money 
or  of  collaterals  was  not  more  particularly  specified  by  him,  nor 
otherwise  shown,  though  he  said,  in  answer  to  a  question  by 
the  court,  that  he  had  receipts  for  them,  and  the  attorney 
referred  to  was  there  present  conducting  the  trial  for  the 
plaintiff.  Defendant  further  claimed,  and  there  was  evidence 
tending  to  show,  that  plaintiff's  agent  verbally  agreed  to  take 
back  the  machines  remaining  unsold,  and  that  a  number  of 
them  were  tendered  or  turned  over  to  him  and  were  still  in 
the  warehouse  subject  to  the  order  of  the  company ;  that  he 
was  to  pay  only  for  such  as  he  should  sell,  and  that  he  had 
paid  for  those  sold  and  tendered  back  the  residue  in  the  man- 
ner above  stated. 
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It  further  aj)pcars  that  tlie  parties  luid  mado  a  like  arran<ro- 
mcnt  for  the  preceding  season,  and  plaintill  claimed  that  all 
the  collaterals  received  had  bjjn  applied,  bo  far  as  collected 
on  notes  oiven  by  defendant  in  the  deal  for  that  season,  or 
otherwise  as  shown  in  a  statement  furnii?hed  to  him  and  ])ra- 
diiced  in  evidence ;  that  there  was  no  ai^reeuieut  for  the 
specific  application  of  their  proceeds  ;  that  the  >a!e  of  machine?- 
to  him  in  18S:t  became  absolute  on  takiui^  tlie  new  notes,  and 
that  the  agent  had  no  authorit}'  to  make  any  such  agreement 
lor  thecomj)any  as  that  referred  to,  of  which  defendant  had 
notice.  There  was  evidence  to  support  the  claim  on  all  these 
points. 

The  instructions  to  the  jury  were  few  and  brief,  and  those 
given  for  the  defendant  embraced  the  proposition  that  *'  unless 
the  plaintiff  ])roves  by  a  ])rei)onderance  of  the  evidence  that 
the  defendant  is  indebted  to  the  ])Iaintiff  on  the  notes  sued 
on,  the  jury  should  lind  for  the  defendant.'' 

We  think  the  law  is  that  the  notes  sued  on,  being  produced, 
sliowGd,  j)?uma  fiici€,  that  the  defendant  was  indebted  to  the 
])laintiff,  and  that  to  entitle  him  to  a  verdict  it  was  incumbent 
on  the  defendant  to  prove  b}'  a  ])rei)onderance  of  the  evidence 
that  he  was  not  so  indebted. 

We  have  not  undertaken  to  state  the  case  any  further  than 
was  necessary  to  show  the  bearing  and  materiality  of  this  j 

instruction.  But  we  may  say  that  the  outcome  of  the  trial, 
upon  the  evidence  preserved  in  the  record,  is  not  satisfactory, 
nor  what  might  have  been  reasonably  expected  if  the  jury 
had  been  |)ropcr!y  advised  as  to  the  burden  of  ju'oof  upon  the 
issues  made  by  the  pleadings. 

For  the  reason  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Levi  S.  Correx^l  et  al. 

V. 

Clarkson  W.  Freeman  et  al, 

Parfnership — Dissolution — Bill  to  Compel  Settlement — Chancery  Juris- 
diction— Cross-Bill. 

1.  Where  a  court  of  chancery  has  obtained  jurisdiction  for  one  purpose, 
it  will  retain  it  to  do  complete  justice  between  the  parties,  although  to  do 
so  it  may  be  required  to  pass  upon  some  matters  which  alone  would  not 
be  coj?nizabIe  in  such  a  court. 

2.  CTpon  a  cross-bill  the  relief  granted  must  be  either  equitable  in  it<*elf 
or  such  as  the  party  claiming  it  is  entitleil  to  at  law,  consistent  with  the 
facts  found  giving  equity  jurisdiction  of  the  subject-matter. 

3.  Upon  a  bill  to  settle  partnership  affairs,  where  the  court  finds  that 
there  has  been  a  full  settlement  between  the  parties,  it  can  not  proceed  to 
grant  relief  on  a  cross- bill  claiming  a  balance  due  the  defendant  en  such 
settlement.  ^ 

4.  In  the  case  presented  therejpLs  no  fact  proved,  either  in  support  of 
the  bill  or  cross-bill,  which  wouldTBng  the  case  within  the  jurisdiction  of 
equity. 


[Opinion  filed  May  25,  188S.] 

lisr  error  to  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  CuAKLES  S.  Zane,  Judge,  presiding. 

Messrs.  Patton,  Hamtlton  &  Suutt  and  Palmer  &  Palm- 
er, for  ])laintifl6  in  error. 

The  court  erred  in  rendering  a  decree  on  the  answer  of 
Clarkson  W.  Freeman  in  his  favor  against  the  complainant 
and  John  Correli.  Perhaps,  as  the  parties  made  no  objection 
to  treating  the  answer  as  a  cross-bill,  it  is  too  late,  upon  tlie 
mere  point  of  practice,  to  object  that  the  court  so  treated  it, 
but  upon  the  point  of  jurisdiction  it  is  apparent  that  the  sub- 
ject of  tlid  supposed  cross-bill  is  a  mere  legal  demand  against 
the  com])lainant,  and  one  which  is  in  no  sense  germane  to  the 
controversy  between  the  comi)lainant  and  defendant  Pree- 
man. 
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It  is  said,  in  the  case  of  Tobey  v.  Foreman,  79  111.  ri-SP : 
"  Relief  soiit^ht  by  a  cross-bill  must  be  such  as  a  court  of  cliaii- 
ccry  could  ^rant  by  original  bill." 

In  the  case  of  Kennedy  v.  Kennedy,  M  111.  100,  it  is  said  : 
"Where  a  cross-bill  in  a  chancery  proceeding  to  content    tliG 
validity  of  a  will  brought  in  a  i>arty  as  defendant  who  had  no 
interest  in  the  subject-matter  of  the  litigation  ies|>ectin<2:  the 
will,  and  who  it  was  alleged  was  indebted  to  the  estate  for  tlie 
use  and  occui)ation  of  a  house  of  the  testator  after  the  death 
of   the   latter,   /teld,  that  the   fact  of  such  indebtedness,    if 
proved,  did  not  make  such  j>erson  a  necessary  or  even  a  projxir 
party,  as  a  court  of  equity  did  not  have  jurisdiction  to  hear 
and  determine  that  question,  the  remedy  for  the  recovery  of 
same  being  ample  at  law." 

As  we  understand  the  rule,  a  defendant  may,  by  cross-bilK 
set  nj)  and  rely  u})on  mere  legal  matters  when  neces^ary  to  a 
defense  to  a  bill  in  equity,  but  can  not,  by  cross-bill,  set  np 
matters  of  law  for  the  purpose  of  obtaining  allirmative  relief. 
It  is  an  essential  quality  of  a  cross-bill  that  it  bhall  relate  to 
the  matters  of  the  original  bill.  Cross-bills  are  admissible 
only  when  necessary  to  obtain  full  relief  to  all  ]uirties  touch- 
ing the  matters  of  the  original  bill.  They  are,  since  the 
statute,  no  longer  necessary  for  discovery. 

Tiie  rule  is  well  stated  in  Jones  y.  White,  14  111.  229 : 
*' Defendant  to  a  bill  in  equity  has  a  right  to  iile  his  cross-bill 
stating  new  facts,  if  those  fact*^  are  conftifcteat  with  the 
subject-matter  of  the  original  suit." 

Messrs.  A.  J.  Walker  and  W.  E.  Lewis,  for  Levi  S.  Cor- 
rell,  plaintiff  in  error. 

Mr.  Charles  A.  Keves,  for  defendant  in  eiTor. 

This  case  is  a  controversy  between  ]  artners,  therefore  it  is 
"one  i^eculiarly  within  the  cognizance  of  chancery."  In  the 
case  of  Bracken  v.  Kennedy,  3  Scam.  558,  it  is  said  that ''  in 
matters  of  controversy  or  difliculty  between  j^artners  it  is  usual 
and  by  far  the  most  convenient  to  resort  to  a  court  of  equity 
for  their  final  adjudication  and  settlement," 


■■»*~r--  *j  -jm 
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Equity  will  not  only  recognize  and  protect  debts  due  from 
the  firm  to  an  individual  member,  or  from  a  member  to  the 
firm  (Jones  v.  Bliss,  45  III.  143),  and  adjust  the  unsettled 
accounts  between  partners  (Strong  v.  Clawson,  5  Gilm.  346), 
but  will  enforce  a  complete  settlement  of  partnership  matters. 
Where  one  of  several  ])artners  files  a  bill  for  a  settlement  of 
the  partnership  affairs  the  court  has  power  to  render  such  a 
decree  as  the  equity  of  the  case  may  require,  and  no  cross- 
bill is  necessary  in  order  to  establish  the  rights  of  other  part- 
ners.    Atkinson  v.  Cash,  79  Cal.  63. 

Pleasai^ts,  J.  This  was  a  case  in  chancery,  upon  a  bill 
filed  by  Levi  S.  Correll  for  a  settlement  of  the  partnership 
business  between  him  and  Clarkson  W.  Freeman.  It  averred 
that  on  September  17,  1875,  the  complainant,  being-  then  the 
owner  of  a  stock  of  drugs  and  carrying  on  a  wholesale  and 
retail  business  therein  at  Springfield,  Illinois,  sold  a  half 
.  interest  in  the  same  to  said  Freeman  for  $4,000,  and  formed 
with  him  an  equal  partnership  under  the  firm  name  of  Correll 
&  Comi)any  which  continued  until  about  March  30,  1876, 
and  was  then  dissolved;  that  Freeman  has  not  paid  said 
$4,000,  and  their  partnership  affairs  have  never  been  settled, 
and  that  John  Correll,  Thomas  Correll  and  Abraham  Free- 
man, have,  or  claim  to  have,  some  interest  in  the  property  and 
business  of  said  partnership,  the  nature  of  which  is  unknown 
to  complainant,  and  are  therefore  also  made  parties  defendant. 
Abraham  Freeman  disclaimed,  and  Thomas  Correll  appeared 
to  have  no  interest  in  the  matter. 

Clarkvson  W.  Freeman  put  in  an  answer  denying  that  he 
owed  complainant  anything  as  partner  or  otherwise,  or  that, 
as  between  them,  their  ])artnership  affairs  were  unsettled.  It 
averred  that  the  stock  of  drugs  mentioned  was  purchased  on 
June  17,  1875,  of  Henry  Glidden,  in  the  name  of  complain- 
ant, but  for  defendant  as  well,  with  means  wholly  furnished 
in  equal  proportions  by  Thomas  Correll,  who  is  the  father  of 
complainant,  and  Abraham  Freeman,  wlio  is  the  father  of  said 
defendant  and  was  then  also  the  father-in-law  of  said  com- 
plainant;   that   the  partnership  between  these   parties  was 
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formed  at  that  time  in  pursuance  of  an  arrangement  expressly 
made  therefor  before  and  in  view  of  said  purchat^e;  that  it 
continued  until  March  12,  1876,  when  defendant,  with  the 
express  consent  of  complainant,  sold  and  transferred  his  inter- 
est to  John  Correll,  a  brother  of  complainant,  for  the  sum  of 
$0,000,  of  which  $4,OuO  was  ]^aid  down  and  the  re>iduc  evi- 
denced and  secured  by  notes  of  tlio  juirchaser  and  Cornelius 
Correll,  another  brother  of  complainant;  that  it  was  then 
mutually  understood  and  a^rrecd  that  the  firm  accounts  a f]:ain^t 
complainant  and  defendant  respectively  should  bo  olfset  and 
considered  paid;  that  said  John  Correll  should  succeed  to  all 
the  rights  and  liabilities  of  the  defendant  as  partner^aud  that 
the  new  fii*m  thus  formed  would  pay  to  defendant  the  sum  of 
$4:03,  being  the  amount  of  an  accommodation  loan  made  by 
him  to  the  old  one  some  time  durinti^  the  following  sunnner; 
that  by  this  agreement  all  the  aifairs  of  the  ]>artner^hiJ)  of 
comi)lainant  and  defendant  were  fully  settled  as  between 
them,  and  that  the  agreement  has  been  fully  executed,  except 
as  to  said  sum  of  $4(>3,  which  is  still  unpaid,  and  as  to  which 
he  makes  his  answer  a  cross-bill  and  asks  relief. 

John  Correll  denied  that  he  assumed  Freeman's  liabilities 
for  the  debts  of  the  old  firm,  or  was  a  ]>arty  to  the  alleged 
agreement  to  pay  him  said  sum  of  $4<>3,  or  any  otiier. 

Issues  having  been  made  up  and  proofs  taken  and  re]>orted, 
the  court,  on  tiual  hearing,  dismissed  the  original  bill,  and  on 
the  answer  of  Freeman,  t<iken  as  a  cross-bill,  decreed  that  wi  id 
Levi  and  John  Correll  pay  him  said  sum  of  si^()3  with  inter- 
est. The  record  is  brought  here  b}'  writ  of  error  and  errorb 
are  as.-igucd  upon  both  branches  of  the  decree. 

It  is  not  denied  that  the  stock  of  drugs  was  purchased  at 
the  time  and  with  the  moans  stated  in  the  answer.  The  dis- 
])uted  questions  upon  the  bill  are,  when  was  the  partnership 
formed  and  for  whom  was  the  stock  so  ))urchased.  At  that 
time,  whether  in  June  or  September,  the  relatitms  of  these 
parties  and  of  their  respective  fauiilies,  were  friendly.  (*or- 
rell's  wife  was  Freeman's  sister.  Before  the  filing  of  this 
bill,  however,  these  relations  underwent  a  change.  Correll 
and  his  wife  had  been  divorced,  and  litigation  about  other 
matters  between  other  members  of  these  families  had  arisen. 
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In  this  case  the  testimony  of  Correll  and  his  father,  and 
of  Freeman  and  his  father,  upon  the  questions  stated,  are 
directly  in  conflict,  that  of  the  former  supporting  the  claim  of 
the  bill  and  that  of  the  latter,  with  equal  positiveness,  the 
alleo;ations  of  the  answer.  Corroborating  circumstances  are 
also  urged  on  each  side. 

For  complainant  it  is  shown  that  the  agreement  with  Glid- 
den  for  the  purchase  was  in  his  name  alone;  that  the  notes 
.i^iven  for  the  deferred  payments  were  signed  by  hini  as  prin- 
cipal and  by  Thomas  Correll  and  Abraham  Freeman  as  sure- 
ties, the  name  of  defendant  not  appearing  upon  them;  that 
complainant  was  a  physician  and  defendant  a  farmer;  and  a 
witness,  Jacob  Stacks,  testified  to  a  conversation  between  them 
about  a  proposition  for  a  partnership,  as  late  as  September  12th, 
though  his  statement  was  denied  and  on  its  face  somewhat 
severely  criticized. 

For  defendant  it  was  stated  by  himself  as  a  witness  and 
without  contradiction,  that  at  the  time  the  transaction  with 

« 

Glidden  was  closed  he  was  absent  from  the  city,  and  that  the 
name  of  his  father,  who  was  really  to  pay  his  share  of  the 
purchase  price,  was  suflicient.  From  the  date  of  purchase  the 
business  was  carried  on  in  the  fii'm  name  of  Correll  &  Com- 
pany, and  upon  the  evidence  it  is  claimed  that  defendant 
in  person  took  part  therein  as  far  as  he  could.  Frank  Fleury, 
who  was  in  charge  of  the  stock  as  trustee,  while  the  invoice 
was  being  taken,  and  kept  the  books  of  Correll  &  Company 
for  some  months  thereafter,  testifi6d  that  he  understood  from 
both  that  they  were  partners.  Ilis  testimony  is  summarily 
disposed  of  in  the  argument  as  judicial  in  style,  but  there  is 
other  evidence  strongly  tending  to  show  that  a  business  card 
]}rodiiccd,  and  bearing  the  names  of  Levi  S.  Correll  and  Clark- 
son  TV.  Freeman,  respectively,  at  the  right  and  left  above  the 
firm  name  of  Correll  &  Company,  was  by  the  complainant 
))ersonally  procured  to  be  printed  and  circulated  in  June,  1875. 
The  supposed  improbability  that  a  physician  would  receive  a 
farmer  as  an  equal  partner  in  the  drug  business  in  June  is 
not  very  strong  in  view  of  the  admission  that  he  did  so  receive 
him  in  September.     If  in  June,  it  is  quite  natural  and  highly 
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probable   in   itself  that  the  means  furnished  by   Freeman's 
father  were  furnished  for  him;  and  it  is  certainly  remarkable, 
if  he  was  owing  Correll  $4,000  for  his  interest,  that  the  latter 
should  stand  by  and  witness  his  sale  of  that  interest  for  Si,(X)0 
in  cash  and  $2,000  in  notes  to  another  party,  without  a  word 
about  tlie  payment  or  security  of  that  indebtedness. 

On  the  whole,  we  think  the  evidenoo  warrants  the  finding 
that  Freeman  owed  nothing  to  Correll  growing  out  of  their 
partnership;    and  further,  that,  as  between  them,  its  atlairs 
had  been  fullv  settled.     The  decree  dismissinn:  the  original 
bill  was  therefore  proper.     There  was  no  ground  for  equity 
jurisdiction,  as  was  alleged  in  the  bill,  and  for  that  reason 
we  also  hold  that  in  granting  the  relief  asked  by  the  ci'oss- 
bill  the  court  erred.     According  to  the  claim  and  proof  of 
defendant  their  partnership  atlairs  were  settled,  and  by  the 
settlement  a  balance  of  $:Lo3  was  found  to  be  due  to  him, 
which  his  partner  and  John  Correll  expressly  promised  to 
pay.     This  was  a  legal  cause  of  action.     Nevertheless  it  might 
have  been  enforced  upon  the  cross-bill  if  it  had  been  found, 
as  alle<i:ed  in  the  original  bill,  that  the  firm  affairs  as  between 
them  had  not  been  settled;  for  it  is  a  well  understood  rule  of 
equity  practice,  that  where  the  court  acquires  jurisdiction  for 
one  purpose  it  will  retain  it  for  all  purposes  necessary  to 
complete  justice  between  the  parties  interested,  altliough  that 
may  require  that  some  matters  be  ])ai?6ed  upon  which  alone 
would  not  be  cognizable  in  such  a  court.     Pool  v.  Docker, 
92  111.  501;  Sherlock  v.  Tillage  of  Winnetka,  59  111.  400-1; 
Morgan  v.  Roberts,  38  111.65.     Thus,  having  ae<]ui red  juris- 
diction for  the  purpose  of  correcting  a  mistake  in  the  terms 
of  a  ])romis6ory  note,  it  may  retain   it  for  the   purpose   of 
ascertaining  the  amount  due  and  enforcing  its  payment,  though 
such  ascertainment  and  enforcement,  of  themselves,  are  purely 
[  legal  proceedings.     But  if,  upon  the  evidence,  the  court  found 

I  t^iere  was  no  mistake  in  its  terms,  as  alleged  in  the  bill,  wo 

apprehend  it  could  notproperly  proceed  ui)on  cross-bill  or  other- 
wise, to  ascertain  the  amount  due  and  enforce  its  payment. 
The  relief  granted  upon  cross-bill  must  be  either  equitable  in 
itself,  or  such  as  the  party  claiming  it  is  entitled  to  at  law, 
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consistently  with  the  facts  found,  which  give  equity  jurisdic- 
tion of  the  subject-matter.  None  such  are  here  found.  The 
jurisdiction  was  involved  to  settle  partnership  affairs,  but  a 
court  of  equity  lias  no  power  to  settle  partnership  affairs  which 
have  been  fully  and  lawfully  settled  by  the  partners  them- 
selves. No  fact  proved  in  this  case  would  give  it  jurisdiction 
for  any  purpose;  and  having  so  found,  it  can  not  properly 
proceed  to  relieve  upon  either  the  original  or  the  cross-bill. 
So  much  of  this  decree  as  purports  to  do  so  upon  the  answer, 
treated  as  a  cross-bill,  will  therefore  be  reversed. 

Decree  affirmed  in  part  and  7*^versed  in  part. 


James  H.  Dunham  et  al. 

V. 

The  Marine  Bank  of  Springfield. 

Assignments  —  Judgment  Notes  —  Delivery — Preferences — Fraud— In- 
structions, 

In  a  contest  as  to  the  allowance  of  a  judgment  claim,  based  on  a  judg- 
ment note,  against  an  insolvent  estate  as  a  prior  lien,  it  is  held:  That  the 
con^ention  that  the  judgment  is  void  as  part  of  the  ajssignment,  is  not 
supported  by  the  evidence;  and  that  an  instruction  touching  the  delivery  of 
the  no.te  was  properly  refused. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County ;  the 
Hon.  J.  A.  CkeightoNj  Judge,  presiding. 

Messrs.  Clinton  L.  Conkling  and  Joseph  M.  Grout,  for 
appellants. 

When  a  debtor  lias  formed  a  determination  to  voluntarily 
dispose  of  his  whole  estate  and  has  entered  upon  that  deter- 
mination, it  is  immaterial  into  how  many  parts  the  perform- 
ance or  execution  of  his  determination  may  be  broken,  the 
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law  will  regard  all  liis  acts  having  for  their  object  and     efFoct 
the  dis}>osition  of  hi^  estate,  as  parts  of  a  single  transaction. 
and  on  the  execution  of  the  formal  assignment  it  will,  unclei 
the  statute,  draw  to  it  and  embrace  within  it  all  prior  aets  <.»f 
the  debtor  having  for  their  purjx)?<o  the  voluntary  tninsfer  <»f 
his  estate  for  the  benefit  of  his  creditors.     Statutes,  1^77,  }\ 
110,  Act  of  May  22d;  Preston   v.   Siniulding,   120  HI.     2l>>. 
and  numerous  authorities  there  cited. 

Walsh,  being  insolvent,  formed  a  determinatiim  to  volnn- 
tarily  dispose   of  his  whole  estate  among  his  creditors  a/^J 
entered  u{)on  that  determination  as  shown  by  the  making:  of 
numerous  judgment  notes  on  which  confessed  judgments  were* 
taken   and   executions   issued,  and   by  a  deed  of  assignment 
which  followed   immediately.     Walsh  and  McGrath  and  also 
Itiordan  knew  the  concern  was   insolvent  in  January,  1S60. 
They  knew  that  the  original  e:i])ital  and  the  extraordinary 
profits  realized  up  to  March,  lb>>4r,  had  been  wi|)ed  out;  that  the 
liabilities  exceeded  the  assets  by  some  thousands  of  dollars; 
that  the  assets  consisted  entirely  of  the  stock,  and  could  under 
no  existing  possibility  sell  for  the   invoice  price.     Mc(irath 
and  Walsh  knew  before  this  time,  their  insolvent  condition, 
for   they  were   under   the   repeated   necessity  of   boiTowing 
money  before  this,  to  meet  their  obligations. 

This  debtor,  aware  of  his  hopeless  insolvency,  and  having 
determined  to  make  a  disposition  of  his  estate  among  his  cred- 
itors, makes,  without  solicitation,  a  scries  of  sixteen  judgment 
notes  and  confesses  judgments  thereon,  for  the  purpose  of 
preferring  certain  creditors,  and  then  makes  a  deed  of  assign- 
ment for  the  benefit  of  his  creditors  generally.     All  the  judg- 
ment  notes   except   one   are  retained    by  ]\[cGrath,  WaL-^irs 
agent,  and  are  never  delivered  to  the  payees.     Only  two  of 
the  ])ayees,   the  Marine  Bank  and  .  hatterton,  knew  of  tlio 
existence  of  the  notes,  and   then  only  on  the  day  of  failure. 
The  series  of  acts  from  January  \Mi  to  February  18th,  1^80, 
constituted  an  assignment  in  law  of  all  the  property  of  the 
debtor. 

When  any  preferences  are  shown  to  have  been  made  or 
given  by  the  debtor  to  one  creditor  over  another,  by  judg- 
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mcnts  by  confession,  in  such  disposition  of  his  Estate,  such 
preferences  are  void  and  will  be  set  aside.  The  County 
Court  has  full  jurisdiction  of  an  equitable  character,  for  this 
purpose.  Statutes  111.  1877,  Act  May  22,  Sec.  13;  Preston  v. 
Spaulding,  120  111.  218;  Livermore  v.  McXair,  34  X.  J.  Eq. 
478;  ILihn  v.  Salmon,  20  Fed.  Eep.  801;  U.  S.  v.  Griswold, 
8  Fed.  Kep.  49G;  Freydendall  v.  Baldwin,  103  111.  325;  Field 
V.  Eidgely,  116  III.  424. 

In  making  this  disposition  of  his  estate  or  this  assignment, 
Wa]^h,  by  the  confession,  preferred  certain  creditors,  of  whom 
the  Marine  Bank  claims  to  be  one.  lie  says  he  made  the  not  j 
in  controversy  to  protect,  that  is,  prefer,  Kiordan.  He  made 
the  fifteen  other  notes  avowedly  to  prefer  his  friends. 

A  note  is  valid  only  from  the  time  of  its  delivery.  For  all 
legal  purposes  the  note  is  to  be  considered  as  made  when  it  is 
delivered.  Lansing  v.  Gaine,  2  Johns.  300;  S".  C,  3  Am.  Dec. 
422;  First  National  Bank  v.  Strang,  72  111.  559. 

Messrs.  Patton  &  Hamilton,  and  Bradley  &  Bradley, 
for  appellees. 

Pleasants,  J.  In  May,  1883,  James  E.  Walsh,  then  and 
ever  since  a  resident  of  Peoria,  purchased  at  sheriff's  sale  a 
stock  of  dry  goods  in  Springfield,  and  there  continued  the 
business  under  the  management  of  Thomas  McGiath,  his 
father-in-law,  nntil  February  18,  1886,  when  he  failed  and 
made  a  general  assignment  for  the  benefit  of  his  creditors. 

Having  become  embarrassed  in  the  operation,  on  the  16th 
of  January,  1886,  he  executed  eight  judgment  notes  to  divers 
parties,  respectively,  for  money  borrowed  of  them  and  used 
in  the  business,  aggregating  about  §13,000.  Early  in  February 
he  executed  three  others  of  like  character,  amounting  together 
to  something  over  $3,000,  one  of  which,  for  $1,901.50,  was 
payable  to  the  Marine  Bank  and  is  hero  in  controversy.  It 
was  delivered  to  Dennis  Kiordan,  for  his  use,  and  was  given 
for  money  borrowed  of  him  to  meet  pressing  claims  and  was 
so  applied.  Kiordan  retained  it  nntil  the  day  before  the 
assignment,  when  he  transferred  it  with  his  indorsement  to 
the  bank  and  obtained  credit  for  the  amount. 
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Why  it  was  made  payable  to  the  bank  is  perhaps  not  clearly 
explained.     It  seems  tliat  Kiordan  had  made  frequent  loane  to 
Walsh  (or  to  McGrath  for  him)  when  lie  was  pressed,  witli- 
out  taking   notes,  which  were   repaid    in  a  few  days.      He 
expected  this  would  be  so  paid,  and  did  not  take  the  note 
until  some  time  after  the  loan  had  been  made,  and  when   he 
had  become  somewhat  anxious  about  it.     IVihaps  ho  was  in- 
debted to  the  bank  or  expected  to  be,  and  hoj'cd  to  use  it  there 
without  indorsement.     Whatever  the  reason,  it  is  abundantly 
shown  to  have  been  delivered  to  him  for  his  own  u&e  and  for 
money  actually  loaned  by  him. 

On  the  IGth  of  February,  upon  ifcGrath's  report  of  the 
condition  of  the  business  and  at  his  urgent  request,  Walsh 
came  to  Springfield,  and  after  conferring  with  liiordan  and 
with  Mr.  Bradley,  who  held  some  of  these  notes  as  attorney, 
it  was  deemed  advisable  for  the  protection  of  the  payees  that 
judgments  should  be  taken  upon  them.     This  was  done  in  the 
afternoon  of  the  17th.     Riordan  re(juestcd  the  bank 'to  take 
the  judgment  that  was  then  entered  on   its  note,  as  he  was 
liable  on  it.     Later  in  the  evening  Wal.sh  sent  for  Mr.  Patton 
and  on  his  advice  as  counsel   determined  to   make  a  general 
assignment  for  the  benefit  of  his  creditors.     Both  he  and  Mc- 
Grath positively  testified  that  the  subject  of  an  assirrnment 
was  not  contemplated  by  them,  or  by  either  of  them  so  far  as 
the  other  knew,  until  after  the  judgments  were  entered  up, 
and  then  only  on  Mr.  Patton's  advice. 

The  deed  of  assignment  wa:^  executed  and  filed  early  on  the 
morning  of  the  ISth  and  Riordan  was  appointed  as.»»ignee,  who 
in  due  time  and  under  the  direction  of  the  County  Court  made 
sale  of  the  property,  and  holds  the  proceeds.  Sixteen  judg- 
ment claims,  including  that  of  the  bank,  were  filed  and  a^ked 
to  be  treated  as  prior  liens.  The  unsecured  creditors  filed 
objections  thereto,  on  which  issue  was  made  and  trial  had, 
resulting  in  a  verdict  for  the  judgment  claimants.  So  alf^o  in 
the  Circuit  Court;  and  hence  the  further  appeal  here  prose- 
cuted. 

Appellants  contend  that  these  judgments  were  part  of,  and 
one  with,  the  assignment,  and  therefore  void  under  the  statute, 
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as  preferences.  For  proof  they  rely  on  the  condition  of  tlie 
business  as  necessarily  known  to  Walsh  and  these  payees  when 
the  notes  were  executed,  and  the  circumstances  and  course  of 
j)roceeding  by  them  from  tliat  time  until  the  deed  of  assign- 
ment was  made.  It  would  be  useless  to  state  these  facts  or  to 
review  the  arojument  in  detail.  That  it  was  ingenious  and 
forcible,  and  of  a  character  especially  apt  to  persuade  the 
average  jury — which  is  found  as  a  rule  to  be  sufliciently  alive 
to  what  are  or  are  claimed  to  be  signs  of  fraud — may  well  bo 
conceded.  But  it  was  met  by  the  interval  of  time  between 
the  making  of  the  notes  and  of  the  assignment,  by  the  posi- 
tive testimony  referred  to  of  the  only  parties  who  certainly 
knew  the  intention,  and  by  other  circumstances,  notably  the 
large  amount  of  indebtedness  paid  by  Wa'sh,  through  Mc- 
Grath,  in  December,  January  and  February  preceding  the 
assignment,  in  excess  of  the  amount  realized  on  sales  during 
that  period,  as  showing  a  hoi)e  and  purpose,  continuing  after 
these  notes  were  made,  to  carry  on  the  business.  Upon  this 
conflict  of  evidence  two  juries  liave  passed,  reaching  the  same 
conclusion. 

The  instructions  given  were  all  that  appellants  asked,  with 
the  exception  of  one  to  the  eflfect  that  the  relation  of  debtor 
and  creditor  between  Walsh  and  the  bank  did  not  arise  until 
the  delivery  of  the  note  in  controversy  to  the  bank,  and  tl  at 
said  note  is  not  to  bs  considered  in  existence  until  such  deliverv. 

Without  passing  upon  the  technical  soundness  of  the  propo- 
sition last  stated,  we  are  of  opinion  that,  as  applied  to  this 
Cise,  it  was  clearly  misleading,  the  proof  being  that  it  was 
delivered  to  and  received  by  Kiordan.  As  evidence  of  Walsh's 
indebtedness  to  him,  and  the  means  of  securing  it,  upon  the 
question  whether  it  was  or  was  not  a  part  of  the  assignment, 
its  bearing  is  precisely  the  same  as  if  it  had  been  made  pay- 
able to  him,  or  been  by  him  immediately  transferred  to  the. 
bank.  For  that  reason  \ve  think  it  was  properly  refused;  and 
besides,  if  it  had  a  legal  existence  at  any  time  before  the  assign- 
ment was  contemplated,  it  would  be  immaterial  whether  that 
time  was  an  hour  or  a  month.  Judgment  affirmed. 

You  XXIX  4 
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I  V. 

Edward  Jexxixgs  et  al. 

I 

*  Mumnpnl    Corporations — Cittj     AttornPy — Appointment    of^-Sec.      7S 

!  Chap,  2i.  R.  S. 

1.  Althoufirh  the  statute  provid**s  for  the  election  of  a  city  attorney. 
the  mayor  and  council  of  a  niuniripil  corporation  may  employ  counK«-l 
to  commence  and  pnjsocute  suits  for  violation  of  city  ordinances,  in  CApe  \fi 
vacancy  in  the  office  of  city  attorn«*y.  An  attorney  thus  emplo^-ed  ne«Hl  not 
be  areRid*»nt  of  the  city  which  he  represents. 

2.  It  ifi  improper  to  dismiss  a  suit,  as  coiumeiiccd  without  authority,  by 
counsel  so  employed. 

[Opinion  filed  May  25,  18SS.] 

Appeal  from  the  Circuit  Court  of  Gi'een  County;  the  Hon. 
Gkokoe  W.  IIerdman,  Jud^e,  presiding. 

Mr.  John  G.  Henderson,  for  ap|  el'iant 
Mr.  Mark  Meyerstein,  for  ap))ellce. 

Conger,  P.  J.     This   is   an   action  of  deht,  instituted  hv 
,  appellant  against  appellees  to  the  September  term,  1887,  of  the 

Circuit  Court  of  Green  County,  and  was,  up(m  motion  of  the 
appellees,  dismissed  by  the  court  u})on   tlie  luth  day  of  Sep- 
tember, 1SS7. 
I  It  appears  that  on  the  0th  day  of  June,  1887,  the  city  attor- 

ney had  resigned,  and  appellant  has  remained  without  such  an 
i  officer  up  to  the  time  of  the  dismissal  of  the  suit. 

1  After  the  city  attorney  had  resigned  it  became  necessary,  in 

j  the  opinion  of  the  mayor  and  the  members  of  the  city  council, 

I  to  employ  some  competent  attorney  to   prosecute   those  who 

were  violating  the  city  ordinances,  and  therefore  the  mayor, 
by  the  request  and  direction  of  the  members  of  the  city  council, 
did  employ  Mr.  Henderson  for  such  purpose  and  instructed 
him  to  bring  the  present  suit     Upon  the  Sth  day  of  Septem- 
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ber,  two  days  before  the  suit  was  dismissed,  the  following  res- 
olution was  passed  by  the  city  council : 

"  Whereas,  on  the  6th  day  of  June,  A.  D.  1887,  John  W. 
Starkey,  mayor  of  the  city  of  Roodhouse,  Illinois,  by  and  with 
the  consent  and  direction  of  the  members  of  the  city  council 
of  the  said  city,  employed  John  G.  Henderson  as  attorney  to 
prosecute  and  defend,  for  and  in  behalf  of  said  city,  all  suits 
for  the  violation  of  the  ordinances  of  said  city  relative  to  the 
sale  of  intoxicating  liquors,  and  all  other  cases  brought  by  or 
against  said  city,  now,  therefore,  be  it  resolved,  by  the  city 
council  of  the  said  city  of  ^HHkguse,  Illinois,  that  the  action 
of  the  mayor  in  so  employfl^^^^said  Henderson,  and  the 
contract  with  said  Henderson,  are  heRby  ratified  and  approved, 
and  the  beginning  and  the  prosecutions  of  all  suits  by  said 
Henderson  for  violation  of  said  ordinances  aforesaid,  and  all 
other  suits,  are  hereby  ratified  and  approved,  as  done  by  and 
with  the  authority  of  the  city  council  of  the  said  city  of  Rood- 
house,  Illinois;  and  they  hereby  request  and  authorize  the 
prosecution  to  final  settlement  and  conclusion  of  all  suits  now 
pending  in  the  Circuit  Court  of  Green  County,  and  all  other 
suits  which  may  be  brought  by  said  Henderson  for  said  city^ 
whether  same  are  brought  originally  in  said  court  or  by 
appeal  from  justice  of  the  peace." 

The  reasons  given  in  the  motion  of  appellees  for  the  dismissal 
of  the  suit  were,  that  Mr.  Henderson  was  at  no  time  the  city 
attorney  or  city  counselor  of  the  city  of  Roodhouse,  and  because 
he  instituted  the  suit  without  any  authority  from  the  plaintiff. 

We  think  the  action  of  the  court  in  dismissing  the  suit  was 
erroneous;  there  being  no  city  attorney,  it  was  clearly  within 
the  power  of  the  city  authorities  to  employ  an  attorney  to 
represent  the  city  in  litigation  in  which  it  was  interested. 

In  1  Dillon  onMun.  Corp.,  Sec.  479,  it  is  said:  "Resulting 
also  from  the  power  to  make  contracts,  to  own  property,  and 
to  incur  liabilities,  is  the  authority  in  a  municipal  corporation 
in  the  absence  of  express  or  implied  restriction,  to  employ  an 
attorney  to  conduct  or  defend  suits  in  which  the  corporation 
is  interested  in  its  corporate  capacity." 

''  The  power  to  employ  counsel  whenever  and  wherever,  in 
the  discretion  of  the  board,  it  is  necessary  for  the  corporation 


\ 


I  .    I 
I 


o2  Appellate  Courts  of  Illinois, 


Vol.  29.]  Rcxxlhouse  v.  Jenniiifi^. 


to  be  represented  by  counsel,  for  the  preservation  and  protec- 
tion of  its  interests,  is  necessarily  iin|Hied,  to  enable  the  c<»r- 
poration  to  effect  the  purposes  of  its  creation  and  to  execute 
faithfully  the  trust  coininitted  to  it."     City  of  Memphis    v. 
Adams,  9  Ileisk.  518. 

In  Smith  v.  Mayor  of  Sacriim^n^o,  13  Cal.  533,  the  court 
says:  "We  are  not  aware  of  any  well  recoj^nizod  rule  of  con- 
struction which  fjoes  to  the  extent  of  holding?  that  under  a 
general  provision  like  this,  the  i>ower  of  protecting  the  inter- 
ests of  the  city  by  the  employment  of  onnsel  is  denied  to  the 
city  authorities.     The  legal  protection  of  the  property  may 
be  as  much  involved  in  procurin^j  competent  attorney's    or 
counsel  as  in  paying  the   costs  and  ex]>ense3   of   defending 
actions  brought  for  the  recovery  of  its  real  or  personal  pro|v 
erty.     *     *     *     It  is  true  the  charter  provides  that  an  attor- 
ney shall  be  elected  by  the  peoj)le  to  attend  to  the  business  of 
the  city;  but  this  does  not  prevent  the  em|>loymcnt  of  other 
counsel  when  it  is  impossible  for  the  attorney  of  the  city  to 
discharge  the  required  duty." 

The  mayor  and  council  of  appellant  having,  as  we  hold,  the 
undoubted  authority  to  employ  counsel,  when  there  was  no 
city  attorney  to  protect  the  intere-ts  of  the  city,  need  not 
necessarily  exercise  such  power  by  a  formal  vote.  Tlie  mayor, 
by  the  direction  and  with  the  approval  of  a  majority  of  the 
city  council,  might  make  such  appointment  in  cases  of  enier- 
i  gency,  or  when  from  any  cause  action  was  required  before 

['  there  could  be  a  formal  meeting  of  the  council. 

'  The  action  of  the  mayor  with  the  consefit  and  approval  of 

the  majority  of  the  council  was  sufHcient  to  make  Mr.  Hender- 
son r/^  ^/l^z^'^'^  the  attorney  of  the  city,  and  his  proceedings  under 
such  appointment  would  bind  the  city  in  the  litigation  that  lie 
undertook  under  such  authority,  and  it  therefore  does  not  lie 
in  the  mouth  of  appellee  to  question  it. 

It  is  urged  that  Henderson  could  not  act  because  he  was 
not  a  resident  of  the  city.  There  was  no  attempt  to  make 
him  city  attorney  or  to  till  that  office,  but  only  to  employ  an 
attorney  to  look  after  the  city's  interest  for  the  time  being. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded.  Hecersed  and  reinaiided. 
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John  Alden" 

V. 

Daniel  Yeoman. 

Exemptions — Delay  in  Making  Schedule — Replevin. 

A  debtor  failing  to  make  a  selection  of  property  allowed  him  by  law", 
within  the  time  required  by  the  statute,  loses  his  right  of  exemption. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  County  Court  of  Fulton  County;  the  Hon. 
T.  A,  Boyd,  Judge,  presiding. 

Mr.  H.  W.  Masters,  for  appellant. 

No  appearance  for  appellee. 

Wall,  J.  Replevin  for  chattels  levied  npcn  by  the  appel- 
lant, a  constable,  by  virtue  of  three  writs  of  execution  against 
the  appellee.  The  executions  were  read  to  the  defendant 
therein  on  the  16th  of  July,  1887.  He  says  the  officer  told 
liiin  he  need  not  make  his  schedule  at  that  time.  This 
is  denied  by  the  officer.  It  is  immaterial.  The  case  is  gov- 
erned by  the  act  of  1887,  which  was  then  in  force,  and  which 
required  the  defendant  to  make  his  schedule  "  within  ten  days 
after  notice  of  the  execution."  On  the  15th  of  August  the 
officer  again  went  to  the  defendant  and  made  the  levy,  where- 
upon the  defendant  made  and  tendered  his  schedule,  which, 
being  disregarded,  the  present  action  was  brought,  in  which 
there  was  judgment  for  the  plaintiff.  The  law  was  not  com- 
plied with  in  regard  to  the  schedule,  and  the  plaintiff  had  no 
cause  of  action.     The  schedule  came  too  late. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 
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Grayson  Dye,  Admixistrator, 

V. 

LabaxGkitton. 

Admintsfradon — Prosecution  <^  Suits    6y   Foreign    Administrators — 

Pleading — Etidtnce. 

Where  it  is  sought  to  dispute  the  ri^ht  of  the  plaintiff  to  fnie  in  the  capttr- 
ity  o*  aiuiinistrdtor,  a  plea  must  be  interposed  to  tluit  effect.  Where  tbi*< 
is  not  done,  it  is  unnecessary  to  make  proof  of  the  plaintiff's  uppototiuent, 
or  of  his  right  to  sue  in  the  assumed  capacity. 


[Opinion  filed  May  25,  ISSS.] 

Appeal  from  the    Circuit  Court  of  Vermillion  Count v; 
the  Hon.  C.  B.  Smith,  Judge,  jTesiding. 

Mr.  M.  W.  Thompson,  for  apixjllant. 

In  Collins,  adm'r,  v.  Ayers,  13  111.  3G2,  the  court  say: 
*'  Letters  testamentary  and  of  administration  must  be  pleaded 
witl>a  profert,  when  an  executor  or  adminititrator  is  plaintitf. 
If  a  defendant  intends  to  question  the  right  of  a  ])laintiff  to 
sue  in  such  capacity,  he  must  plead  nc  unqntu  executor  or 
administrator.  If  he  fails  to  j>ut  the  fact  in  is.sue,  the  plaintiff 
will  not  be  compelled  on  the  trial  to  make  any  })roof  of  his 
representative  character.  It  is  considered  as  admitted  by  the 
defendant." 

In  Transit  Co.  v.  Shacklet,  119  111.  23S,  the  court  say:  "The 
right  of  the  plaintiff  to  sue  as  admini>tratrix  not  having  been 
put  in  issue  by  plea,  it  was  not  nece>^ary  to  make  any  proof 
in  respect  to  her  appointment  or  her  ri<rht  to  sue  in"  her  repre- 
sentative capacity.  Sqe  also  1  Chit.  Plead.  481)  (6  Eng.  Ed.); 
M'Kimm  v.  Riddle,  2  Dall.  100;  Champlin  v.  Tilley/s  Day, 
303;  McKinley  v.  Braden,  1  Scum.  07;  Bullance  v.  Frisby  et 
al,  2  Scam.  65;  Chi.  Leg.  Xews  Co.  v.  Browne,  103  111.  3il0. 

The  question  of  the  power  of  the  Probate  Court  of  Ohio  to 
appoint  the  administrator  in  this  cabc,  or  the  regularity  of  said 
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appointment,  can  be  raised  only  in  a  direct  ])roceeding  to 
reverse  it.  In  Wight  v.  Wallbaura,  39  111.  563,  the  court  say: 
"  The  Probate  Court  had  jurisdiction  of  the  subject-matter 
and  of  the  person,  and  thereby  became  fully  empowered  to 
act,  by  refusing  or  granting  such  letters."  Shepard  v.  Rhodes, , 
60  HI.  305;  I.  C.  R  R.  Co.  v.  Cragin,  71  111.  180;  Bostwick 
V.  Skinner,  80  111.  157;  The  People  ex  rel.  v.  Brislin,  80  III. 
433;  Lehmer  v.  The  People  ex  rel.,  80  111.  601;  C.  X.  W. 
Ry.  Co.  V.  The  People  ex  re^,83  111.470;  Andrews  v.  The 
People  ex  rel.,  83  111.  531;  Gago  v.  Parker,  103  111.  536. 

Mr.  J.  B.  Mann,  for  appellee. 

Administration  in  a  State  other  than  the  State  of  the  last 
domicile  of  the  intestate  is  known  as  ancillary  administration, 
and  is  granted  for  the  purpose  of  collecting  and  preserving 
the  local  assets  and  paying  local  indebtedness,  if  any.  This  is 
the  full  scope  of  the  authority  of  such  ancillary  administrator. 
Schouler,  Executor  and  Administrator,  Sees.  162,  167. 

In  the  case  at  bar  there  is  an  attempt  to  make  the  ancillary 
administration  the  principal  one.  The  statute  allowing  for- 
eign administrators  to  sue  is  in  derogation  of  the  sovereign 
rights  of  the  State  and  must  be  strictly  construed. 

It  is  not  within  the  reason  of  the  statute  to  permit  an  ancil- 
lary administrator  to  remove  the  assets  from  the  jurisdiction 
of  the  court  having  the  power  to  appoint  a  principal  adminis- 
trator and  take  them  to  another  jurisdiction  where  they  would 
be  subject  in  the  first  instance  to  the  payment  of  local  debts, 
and  where  no  creditor  of  the  domicile  could  follow  it.  3  Red- 
field  on  Wills,  Sec.  2,  part  15;  Dawes  v.  Boylston,  6  Mass. 
337. 

When  the  ancillary  administrator  brought  suit  against  a  per- 
son who  did  not  reside  within  the  jurisdiction  of  the  ancillary 
administration  it  was  held  no  recovery  could  be  had,  as  such 
debt  or  money  did  not  constitute  assets  within  the  jurisdiction, 
and  it  made  no  difference  that  no  other  administration  upon 
the  estate  had  been  taken.     3  Red  field.  Sec.  2,  part  13. 

The  ancillary  administration  can  not  be  allowed  to  draw 
into  its  jurisdiction  any  assets  not  locally  situated  within  its 
limits. 
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In  this  view  of  the  case  the  Circuit  Court  having  leiirned 
by  the  testimony  that  an  attem[)t  wiw  made  by  an  ancillary 
administrator  to  collect  a  debt  which  was  within  the  jurisdic- 
tion where  principal  administration  could  be  had,  very  j>ro|>- 
erly  refused  to  allow  the  appellant  to  make  any  further  j>roaf 
of  his  case,  since  in  no  event  could  he  establish  his  riglit  to 
the  debt. 

Wall,  J.     This  suit  was  broucfht  by  appellant  in  the  capac- 
ity of  administrator,  against  appellee. 

The  plaintiff  in  his  declaration  allegv.»d  an  indebtedness  by 
the  defendant  to  the  inte-^tate  in  his  lifetime,  and  that  lettert? 
of  administration  were  duly  granted  by  the  Probate  Court  of 
Miami  county,  Ohio.  The  defendant  i)leaded  general  issue  and 
set-otf.  On  the  trial  plaintiff  proved  the  indebtedness  as 
alleged,  and  also  oifereJ  in  evidence  a  duly  certified  co])y  of 
his  letters  of  administration. 

The  Circuit  Court  rejected  the  proof  as  to  the  grant  of 
administration,  and  instructed  the  jury  to  find  for  the  defend- 
ant, which  was  done,  and  judgment  was  rendered  j^gainst  the 
p'aintitf  for  costs.  This  action  of  the  court  was  no  doubt 
b.ised  ujx)n  the  view  that  the  Probate  Court  of  Ohio  had  no 
power  to  grant  the  letter3  of  administration,  because  the 
deceased  was  a  resident  of  Illinj)is  at  the  time  of  his  death. 
There  was  evidence  tending  to  j^rove  that  such  was  the  case, 
and  it  is  argued  by  counsel  that  when  it  appeared  to  the 
court  that  for  this  re:i.s  )n  the  letters  of  administration  wore 
improvidently  granted,  it  was  the  duty  of  the  court  to  ignore 
the  plaintilFs  right  to  sue,  and  by  the  instruction  given,  end 
the  case.  The  evideneo  as  to  the  residence  of  the  intestate 
came  out  incidentally  and  is  not  cnnclusive,  by  its  direct  effect 
or  by  necessary  inference;  conceding,  however,  that  tlie  ]>roof 
fairly  shows,  as  urged,  that  the  residence  was  in  Illinois, 
and  that  administration  in  chief  should  have  bjen  granted  in 
this  State,  still  it  is  clear  the  action  of  the  court  was  erro- 
neous. There  was  no  plea  under  which  such  a  (]ue>tion  could 
arise.  If  the  defendant  de^reJ  to  dispute  the  right  of  the 
plaintiff  to  sue  in  the  capacity  of  administrator  he  bhouldliave 
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interposed  a  plea  to  that  efTect.  The  right  of  the  plaintiflE  to 
sue  as  administrator  not  having  been  put  in  issue  by  plea 
it  was  not  necessary  to  make  any  proof  in  respect  to  his  ap- 
pointment or  his  right  to  sue  in  the  assumed  capacity.  Col- 
lins V.  Ayers,  13  111.  358;  C.  L.  N.  Co.  v.  Browne,  103  111.  317; 
Transit  Co.  v.  Shacklet,  119  111.  ii38;  1  Chit.  PI.  489,  and 
notes.  The  defendant,  by  his  pleading,  waived  the  question. 
The  judgment  will  be  reversed  and  cause  remanded. 

Meversed  and  remanded. 


Samuel  Nicholson 

V. 

The  People,  ^tc. 

Dram  Shops — Municipal  Corporations — Payment  of  License — Keeping 
a  Common  Nuisance — Dram-Shop  Act,  Sees.  2,  6  and  7,  Chap.  43,  B,S. — 
Once  in  Jeopardy — Evidence — Instructions — Pleading, 

1.  Where  the  commission  of  a  particular  act  constitutes  two  offenses  of 
different  grades  of  criminality  and  punishable  differently,  a  conviction  or 
acquittal  of  a  charge  of  committing  one  of.  them  will  bj  no  bar  to  a  convic- 
tion for  the  other.  The  second  charge  places  the  defendant  in  jeopardy,  for 
a  now  offense. 

2.  Upon  an  information  charging  a  dram-shop  keeper  with  keeping  a 
**  common  nuisance,"  the  docket  of  the  police  magistrate  before  whom  he 
was  tried  on  a  previous  complaint  for  seUing  intoxicating  liquor  in  viola- 
tion of  the  statute,  is  inadmissible  to  prove  that  the  defendant  was  then 
found  "not  guilty.'' 

3.  To  warrant  the  conviction  of  a  dram-shop  keeper  for  keeping  a  com- 
mon nuisance,  it  must  be  shown  that  he,  or  his  agent  or  keeper,  has  know- 
ingly and  intentionally  sold  intoxicating  liquors  at  the  place  in  question,  in 
violation  of  the  statute. 

4.  In  the  case  presented,  the  court  below  improperly  instructed  the  jury 
that  a  single  sale  of  intoxicating  liquor  to  a  minor  without  the  written  order 
required,  although  the  vendor  does  not  know  whether  the  vendee  is  a  minor, 
is  sutticient  to  make  the  place  of  sale  a  common  nuisance. 

5.  The  Legislature  may  make  a  distinction  between  two  offenses  in 
respect  to  an  act  common  to  both,  with  reference  to  whether  actual  inten- 
tion shall  be  material. 

6.  This  court  will  not  reverse  for  errors  which  worked  no  injury  to  the 

appellant. 
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[Oj)inion  filed  May  25,  18SS.] 

Appeal  from  the  County  Court  of  Fulton  County;     the 
Hon.  Thomas  A.  Boyd,  Judge,  presiding. 

Messrs.  P.  Gallagher  and  Cook  &  Edwards,  for  appellant. 

Messrs.  W.  M.  Vandevea'ter  and  Gray  &  Waggoner,  for 

appellee. 

Pleasants,  J.  This  was  an  information  in  two  counts, 
charging,  in  the  first,  that  appellant  kept  a  dram-shop  at  Lew- 
iston  in  which  he  sold  intoxicating  liquors  to  persons  intoxi- 
cated and  to  persons  who  were  in  the  habit  of  getting 
intoxicated,  whereby  the  place  became  and  was  a  common 
nuisance;  and  in  the  second,  that  he  there  t^old  intoxicating^ 
liquors  in  less  quantity  than  one  gallon  without  having  a 
legal  license  to  keep  a  dram-shop,  and  to  minors  without  the 
written  order  required  by  Sec.  6  of  tlie  dram-shop  act, 
whereby,  etc.,  as  in  the  first. 

That  he  did  there  keep  a  dram-shop  and  sold  in  less  quanti- 
ties than  one  gallon  was  proved  and  not  denied,  but  we  do  not 
understand  that  a  conviction  was  sought  or  clainiod  on  that 
ground.  Evidence  was  also  introduced  to  show  he  sold  to 
persons  who  were  in  the  habit  of  getting  intoxicated,  and  to 
minors  without  the  written  order  retjuired;  and  the  verdict 
j  found  the  defendant  ''  guilty  in  manner  and  form  as  charged 

in  the  information,  of  selling  to  a  minor;"  on  which  judg- 
ment was  entered. 

We  hold  that  the  information  does  not  charge  in  each  or 
either  count  distinct  and  dijfferent  ollenscs,  but  only  the  ono 
offense  of  keeping  a  common  nuisance.  They  allege,  in 
general  terms,  the  violation  of  several  dilfcrent  j)ro visions  of 
the  act,  but  merely  as  specifications  of  divers  uses  to  which 
the  place  was  put,  either  of  which  would  make  it  the  nuisance 
charged;  and  this,  we  think,  is  proj)er  pleading. 

Since  it  is  known  from  the  verdict  which  of  these  uses  was 
found,  and  consequently  also  which  were  not,  we  might  dis- 
miss without  further  considering  the  errors  com[)laiued  of   in 
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rulings  relating  to  them.  They  did  no  harrnto  the  defendant. 
Thus,  the  license  excluded  might  have  disproved  the  alleged 
use  of  the  place  for  the  sale  of  liquor  without  a  license,  but 
could  have  had  no  tendency  to  disprove  either  of  the  others, 
including  the  one  found,  or  to  rebut  any  evidence  introduced 
to  prove  them.  So  of  the  allowance  of  the  question  put  to 
several  witnesses — whether  certain  persons  used  or  were  in  the 
habit  of  using  intoxicating  liquors  intern perately;  though  this 
court  sanctioned  a  like  question  in  the  case  of  Gallagher  v. 
The  People  (jposi),  which  \t^a8  affirmed  in  120  111.  179. 

George  Weatherlow  testified  that  he  was  under  age,  and 
that  on  July  28,  1886,  he  bought  beer  twice  of  some  one  be- 
hind the  bar  at  the  place  "  they  say  "  was  kept  by  the  defend- 
ant; but  he  lived  at  Ellisville,  twenty-five  miles  from  Lewis- 
ton,  and  could  not  swear  as  of  his  own  knowledge  that  it  was 
kept  by  him.  It  appeared  on  his  cross-examination  that  a 
complaint  was  made  against  appellant  for  these  supposed  sales 
and  a  trial  had  thereon  before  the  police  magistrate  of  Lewis- 
ton  in  September,  1886,  and  that  the  witness  testified  on  that 
trial.  He  was  asked  a  number  of  questions  as  to  what  he 
then  stated,  and  claiming,  as  to  some,  that  his  memory  did  not 
serve  him,  was  challenged  to  explain  how  he  could  remember 
any  fact  as  of  a  particular  date,  and  not  the  particular  date 
of  every  subsequent  fact  that  he  could  remember,  or  how 
remember  any  one  thing  he  had  done  in  July,  and  not 
everything  he  had  said  in  the  more  recent  month  of  Sep- 
tember— a  metaphysical  mystery  that  may  never  be  solved 
to  the  satisfaction  of  adverse  counsel,  and  that  costs  a  deal 
of  time  which  might  be  saved  for  better  use  if  they  would 
only  consider  how  little  it  troubles  courts  and  juries.  No 
further  attempt  was  made  to  show  what  the  witness  did 
say  on  tliat  trial,  but  the  defense  offered,  with  all  due  pre- 
liminary proof,  the  docket  of  the  police  magistrate  show- 
ing tliat  the  defendant  was  found  "not  guilty;'*  which  the 
court,  upon  objection  by  the  State's  attorney,  excluded. 

Was  this  error?  That  the  question  of  fact,  whether 
appellant  sold  beer  to  the  witness,  was  alike  provable  and 
material  in  that  case  and  in  this;  that  the  docket  entry  was 
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proper  evidence  of  the  verdict  in  that;  and  tliat  such  verdict 
and  the  judgment  thereon  would  bo  a  bar  to  any  subsequent 
prosecution  of  the  defendant  for  tlie  same  offense,  are  propo- 
sitions not  open  to  debate.     But  here  the  proposed  evidence 
was  not  offered  under  a  ]>lea  of  former  acquittal  of  the  same 
offense.     It  was  offered  alone,  without  proof  of  the  particalar 
issue  or  evidence  on  which  it  was  rendered,  as  of  itself  inde- 
pendent affirmative  evidence  u\you  the  question  of  fact,  treated 
as  open  and  triable,  to  contradict  the  witness'  statement  that 
he  bought  the  beer,  that  statement  having  been  corroborated 
by  Foutz,  who  was  with  him  at  the  time,  and  who  also  knew 
and  identified  the  place  as  appellant's  saloon.     Its  claim   to 
competency  for  that  purpose  must  rest  upon  the  assumption 
that  a  verdict  of  not  guilty  in  such  a  case,  unaided  by  further 
evidence,  disproves  the  allegation  of  each  and  every  fact  that 
wa3  necessary  to  maintain  the  complaint;  for,  being  genei*al, 
it  can  have  no  specific  application  to  only  one  or  some  of  such 
facts,  and  yet  the  law  is  that  if  any  one  of  them  be  not  proved 
beyond  a  reasonable  doubt  the  verdict  should  be  *'not  guilty." 
It  may  therefore  bo  consistent  with  the  existence  and  full 
proof  of  all  but  one;    and  since   it  furnishes  no  means    of 
determining  which  one  was  intended,  it  can  not  be  evidence 
to  contradict  either.     It  is  not  like  a  finding  upon  a  particular 
issue  ;  nor   have    counsel   suggested   that   it    negatives   the 
allegation  that  the  witness  was  under  age,  or  did  not  present 
a  written  order  from  his  ])arent,  guardian  or  family  physician, 
authorizing  the  sale.     We  arc  therefore  of  opinion  it  did  not 
tend  to  disin-ove  the  allegation  of  the  sale. 

Nor  would  it  have  been  com])etentif  offered  under  a  plea  of 
former  acquittal.  In  Wragg  v.  Penn  Townshi  j),  94  111.  1 1,  the- 
Supreme  Court,  recognizing  the  difficulty  of  the  question,  the 
conflict  of  decisions  thereon  in  other  States,  and  the  unsteadi- 
ness of  its  own  holdings  on  the  subject,  seems  to  have  settled 
the  law  for  Illinois  that  there  is  no  '*  prohibition  on  the  ix)wer 
of  the  Legislature  to  declare  that  the  commission  of  a  particular 
act  shall  constitute  two  or  more  offenses,  each  of  a  different 
grade  of  criminality,  and  punishable  in  a  different  manner;" 
and  that  "a  conviction  or  acquittal  in  such  case,  under  either 
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statute,  would  be  no  bar  to  a  conviction  nnder  the  other,  for 
tlie  accused  would  not  be  twice  in  jeopardy  for  one  offense,  but 
only  once  in  jeopardy  for  each  offense."  Here,  though  the 
act  of  selling  involved  was  the  same,  the  offenses  charged 
were  different,  as  is  obvious  upon  inspection  of  the  complaints 
and  of  the  two  provisions  of  the  statute.  The  evidence 
under  the  information  must  therefore  be,  on  the  one  side 
and  on  the  other,  just  as  if  there  had  been  no  complaint  and 
trial  before  the  police  magistrate,  except  so  far  as  the  incidents 
of  that  trial,  and  not  its  result  alone,  furnished  legitimate  evi- 
dence upon  some  issue  here  made;  and  the  docket,  unaided, 
was  rightly  excluded. 

In'  giving,  refusing  and  modifying  instructions  asked,  the 
County  Court  acted  upon  the  understanding  and  advised  the 
jury  that  a  single  sale  of  intoxicating  liquor  to  a  minor  with- 
out the  written  order  required,  whetlier  the  vendor  does  or 
dues  not  know  the  vendee  is  a  minor,  is  sutficient  to  make  the 
p'ace  of  sale  a  nuisance,  and  the  keeper  guilty  as  such  under 
the  statute;  and  the  soundness  of  this  construction  is  the  main 
Question  in  the  case. 

The  statute  forbids  the  sale  of  intoxicating  liquors  in  any 
quantity  less  than  one  gallon,  or  in  any  quantity  whatever  to 
be  drank  upon  the  premises,  or  in  or  upon  any  adjacent  pla*;e 
of  public  resort,  without  having  a  license  to  keep  a  dram-shop; 
R.  S.  Chap.  43,  Sec.  2;  or  in  any  quantity,  even  with  such  license, 
to  any  minor  without  the  written  order  of  his  parent,  guard 
ian  or  family  physician,  or  to  any  person  intoxicated,  or  who 
is  in  the  habit  of  getting  intoxicated.  Jbid  ^  Sec.  6.  It  is 
lield  that  the  letter  of  these  provisions  is  as  broad  as  their 
spirit,  and  proof  of  a  literal  infraction  is  sufficient  to  convict. 
Excei)ting  the  case  of  liquor  sold  to  be  drank  on  the  premises 
etc.,  (in  which  this  purpose  is  clearly  made  an  element  of  the 
offense,)  it  is  only  necessary,  pritna  facie^  to  show  the  sale, 
together  with  the  simple  circumstance  in  each  case,  respect- 
ively, to  wit,  the  quantity  sold,  or  the  age,  condition  or  habit 
of  the  vendee,  bringing  it  within  the  description  of  that 
which  is  prohibited  in  general.  It  is  the  act  of  selling  in 
such  quantity  without   a  license,  or  in  any  quantity,  with  or 
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tbout  a  license,  toaucha  person,  llmt  ie,  in  genera),  unla\vfiiJ ; 
i  upon  proof  of  the  sale  made,  it  is  for  llie  jiarty  cliarged 
bring  himaclf  witliin  tha  exception  by  ehowing  liis  license 
the  written  order  mentioned,  aathe  case  may  be.  Tliat  at 
i  time  of  Bale  he  did  not  Icnow  the  age,  condition  or  habit  "/ 
3  vciidee  would  be  no  defense.  Knowing  that  ho  was  sell- 
j  to  t!ie  particular  vendee,  and  that  if  tlie  latter  was  of  tJic 
a  or  in  the  condition  or  habit  stated,  it  would  be  nnlawfiil  ; 
was  for  him  to  aGcuitain  the  fact,  and  he  mimt  ecII  at  Iii'^ 
ril.  McCiitcheon  v.  Tlie  People,  69  111.  6ttl,  G05;  Uum- 
ler  V.  The  Same,  92  111.  400. 

The  information  here,  Itowever,  is  not  for  unlawfully  scll- 
f  intoxicating  Hqaor,  bnt  for  keeping  a  place  alleged  to  be 
ominon  nuit-ance.  It  ie  brought  under  another  section  of 
3  same  act,  which  declares  "  all  placoe  where  intoxicating 
uors  are  sold  in  violation  of  tliis  act  *  »  *  common 
ieances,  and  all  rooms,  taverns,  eating  houses,  bazars,  res- 
irants,  drug  stores,  groceries,  coffee  houses,  cellars  or  otlier 
ices  of  public  resort,"whcre  intoxicating  liijuors  are  sold  in 
dation  of  this  act,  shall  be  deemed  public  nuisances,"  and 
jvides  that  "  whoever  shall  keep  any  such  jilace  by  him- 
f,  or  his  agent  or  servant,  shall,  for  each  olFense,  be  fined.'' 
'.,  the  penalty  being  greater  in  amount  tlian  for  unlawful 
ling,  though  of  llie  same  kind,- and  including  in  addition  the 
jtti^ig  up  and  abatement  of  the  place  until  the  keeper  shall 
:e  the  bond  therein  prescribed. 

The  question  is  upon  the  proper  constrnction  of  the  phrase, 
i-here  intoxicating  liqnors  are  sold  in  violation  of  this  act." 
les  it  include  a  place  where  they  are  so  sold  in  a  single 
tancc  and  without  the  actual  permission  or  consent  of  the 
3  per? 
[t  is  said  that  the  keeping  of  the  place  being  innocent  exccjit 

■  the  unlawful  sales  there  made,  such  selling  is  the  principal 
ment  of  the  offcn?e;  that  what  is  an  unlawful  selling  under 

■  preceding  sections  must  bo  equally  so  hero:  thatasknowl- 
le  on  the  part  of  the  seller  that  they  are  unlawful  is  not 
terial  under  them  it  can  not  be  so  under  fliis,  and  therefore 
>of  of  a  sale  that  is  in  fact  unlawTuI,  and  that  tlie  defendant 
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kept  the  place  where  it  was  made,  meets  all  the  requirements 
of  the  statute. 

We  observe  that  under  those  sections  the  j)arty  charged  can 
be-  held  liable  only  for  sales  made  by  himself  or  his  agent. 
The  actual  seller  must  necessarily  have  actual  knowledge  of 
the  particular  sale  when  proposed,  and  therefore,  since  not  all 
are  lawful,  something  to  put  him  on  inquiry  as  to  its  lawful- 
ness. Every  proposition  to  buy  furnishes  an  occasion  for  this 
inquiry.  He  is  in  a  position  to  choose,  and  must  choose  at  his 
peril,  between  different  courses,  to  make  the  sale  or  not  to 
make  it.  If  he  makes  it  and  it  is  in  fact  unlawful,  he  inten- 
tionally commits  the  act  which  is  forbidden,  and  so,  whether 
he  intends  to  violate  the  law  or  not,  a  "criminal  offense" 
within  the  statutory  definition.  In  thus  doing  what  is  in 
fact  a  violation  of  a  public  law,  there  is  the  requisite  "union 
or  joint  operation  of  act  and  intention;"  and  his  ignorance,  in 
such  a  case,  of  a  condition  of  fact  which  makes  the  act  un- 
lawful, must  be  charged  to  "criminal-  negligence."  R.  S. 
Chap.  38,  Sec.  .280. 

But,  upon  the  construction  of  Sec.  7,  here  contended  for,  it 
might  be  otherwise.  One  may  keep  a  place  where  such  sales 
are  in  fact  made,  but  without  his  knowledge,  and  by  another, 
who  is  in  no  sense  his  agent  in  that  behalf.  He  may  have  no 
suspicion  that  liquor  is  there  sold  at  all,  nor  any  knowledge  of 
any  fact  to  put  liim  on  inquiry  in  that  direction.  If  a  grocer's 
clerk  should  clandestinely  make  one  such  sale  in  the  store,  the 
merchant  who  kept  it  would  be  within  the  law,  so  construed, 
althoucrh  not  liable  for  the  sale  itself  undereither  of  the  other 
sections;  but,  would  he  be  within  its  real  meaning,  liable  to  be 
fined  and  imprisoned  as  a  criminal,  and  to  have  his  store 
closed  until  he  should  give  bond  that  nobody  thereafter, 
clandestinely  or  otherwise,  would  make  another  such  sale 
therein?  The  grocer  is  no  more  entitled  to  protection  against 
such  danger  from  unauthorised  acts  of  others  than  the  drug- 
gist or  restaurant  keeper. 

Nor  is  the  case  of  the  licensed  dram-shop  keeper  different 
in  principle.  Until  the  contrary  is  shown  he  too  is  presumed 
to  bo  honest  and  law-abiding  in  the  conduct  of  his  business 
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His  liability  under  Sees.  2  and  6, for  nnlawful  sales  bj  his  e?oi  k 
or  servant,  rests  upon  the  fact  that  tlicy  are  made  by  his  autlior- 
ity.     From   the   character  of  the  bu^inetJs  the  authoritjr    of 
the  agent  to  sell  must  be  general  as  to  vendees.     The  prin- 
cipal can  not  limit  it  by  excepting  persons  in  classes,  as  minors, 
drunkards  and  habitual  drunkards.     The  law  itself  limits    his 
own  authority  as  well  as  that  of  assents,  by  excepting  these; 
and  that  which  he  gives  them,  to  sell  generally,  though  sub- 
ject to   these   exception!',  necessarily  carries  with  it  authority 
to  determine  whether  the  proposing  purchaser  is  of  an  ex- 
cepted class,  and  also  the  risk  to  himself  of  their  selling  to 
such,  ignorantly  or  wilfully.     Upon  any  other  constructitm  it 
would  be  difficult,  if  not  impracticable,  to  enforce  these  pro- 
visions as  against  licensed  dram-sliop  keepers,  by  reason  of  the 
lawfulness  of  their  sales  in  general  and  of  the  irresponsibility 
in  general  of  mere  bartenders.   . 

But  since  ho  is  not  resi)onsible  even  for  unlawful  sales  made 

at  his  place  by  others  who  are  not  his  agents  and  without  his 

permission,  he  surely  can  not  be  liable  for  keeping  a  place 

where  intoxicating  liquors  are  unlawfully  sold  if  the' sales  are 

made  by  such  others  and  without  his  permisFsion.     Tlien,  proof 

jj-  of  the  mere  facts  that  he  keej^s  the  place  and  that  unlawful 

'ij  sales  are  there  made,  is  not  sufficient  to  warrant  his  convic- 

,  I  tion.     Something  more  than  a  literal  infraction  of  this  statute 

*  must  be  shown. 

We  further  observe  that  an  agent  to  sell,  who  in  respect  to 
sa]es  may  stand  in  the  place  of  the  principal,  with  authority 
to  sell  as  generally  as  he,  may  not  he  his  ajifcnt  to  keep  the 
place;  and  that  no  other  can  make  him  liable  under  section 
seven.  The  act  of  an  agent  only  to  sell  will  charge  him  only 
as  seller. 

The  question,  then,  is  whether  his  keeping  a  ])lace  where 
an  unlawful  sale  is  made  for  which  he  is  liable  as  seller,  though 
made  without  his  actual  permission  or  knowledge,  brings  him 
within  the  meaning  of  that  secticm. 

It  may  seem  a  natural  inference  from  his  h'ability  for  the 
sale,  on  whatever  ground,  that  he  should  be  treated  for  all 
purposes  as  the  actual  seller;    that  whatever  consequences 
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would  legally  follow  from  a  sale  by  himself  would  so  follow 
from  one  made  by  au  agent  for  whose  act  he  is  legally  respon- 
sible. But  the  Legislature  certainly  might  make  a  distinction 
between  two  offenses,  in  respect  to  an  act  common  to  both, 
so  that  actual  intention  should  be  a  material  element  in  one 
and  not  in  the  other.  We  are  inclined  to  the  opinion  that  it 
has  so  done  in  this  statute. 

It  has  made  the  act  of  selling,  in  person  or  by  an  agent,  in 
certain  specified  cases,  under  conditions  actually  existing  and 
in  no  way  dependent  upon  the  knowledge  or  intention  of  the 
seller,  absolutely  unlawful.  Such  are  the  provisions,  in  terms, 
of  sections  two  and  six,  and  for  reasons  above  suggested  a 
construction  in  accordance  with  them  would  seem  to  be  neces- 
sary to  give  them  practical  effect.  But  it  has  not  so  declared 
the  possession  or  control  of  every  place  where  liquor  happens 
to  be  sold  in  violation  of  law,  nor  of  every  place  where  it  is 
so  sold  by  an  agent.  The  language  of  the  act,  transposed 
without  changing  the  sense,  is  "  whoever,  by  himself,  or  his 
agent,  or  servant,  shall  keep  any  such  place,"  etc.  We  un- 
deretand  that  the  "keeping"  of  a  place,  imports  knowledge 
of  the  manner  or  condition  in  which  it  is  kept  and  a  continu- 
ing purpose  so  to  keep  it.  Here  the  term  is  applied  to  a 
place  specifically  described  as  one  where  intoxicating  liquors 
are  sold  in  violation  of  the  act,  and  the  purpose  thus  imported 
must  extend  and  apply  to  such  a  place.  Similar  language  in 
reference  to  other  places  is  in  common  use,  with  no  difference 
in  the  common  understanding  of  its  meaning.  If  it  be  said 
of  any  that  goods  of  a  certain  kind  are  there  sold  on  stated 
terms  or  for  stated  purposes,  this  understanding  would  be  that 
they  were  so  sold  with  the  knowledge  or  according  to  the 
purpose  of  the  proprietor.  So,  if  it  be  said  that  intoxicating 
liquors  are  there  sold  in  violation  of  law,  nobody  would  sup- 
pose that  reference  was  had  to  sales  that  were  accidental,  occa- 
sional, or  made  by  unscrupulous  or  compliant  agents,  against 
the  will  or  without  the  knowledge  of  the  principal.  The 
usual  sense  of  the  language  is  that  such  sales  are  character- 
istic of  the  place.  Furthermore,  the  act  declares  it  to  be  a 
common  or  public  nuisance;  and  it  is  believed  that  in  all  like 
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cases,  wliethor  at  common   law  or  under   statutes,  knowlt^d*. 
of  the  facts  or  conditions  whicli  make  the  ])lace  such,   is    aii<i 
must  be   fairly  imputable  to  the  keeper,  or  to  the  agent,    i^.*T 
whose  keeping  he  is  responsible.     See  2  Bisliop's  Crim.   L^w. 
Sees.  258,   258a  (2d  Ed.)  and  the  Kentucky  cases  there  cite  i. 
If  it  be  indeed  a  public  nuisance  these  must  be  such  as  tliey 
miglit  and  should  know;  so   that   actual  ignorance  of     llie/zi 
would  be  inexcusable.' 

Under  the  provision  of  the  Ohio  law,  from  which  onrs  so 
far  as  above  quoted  is  literally  copied,  it  was  held  necessary 
"to  aver  in  the  information  and   prove  on  the  trial  tliat    the 
place  where  tlie  liquor  was  bought  was  a  place  of  puhllt' 
remrt.     And   the   proof  must  also  show  that  it  was  a  ]>Iac'e 
where  liquors  "^  ctq.  habit  nail  y  sold  in  violation  of  the  act.       A 
single  sale  does  not  make  the  ])lace  a  nuisance,  or  the  seller  a 
keeper,  within  tlie  meaning  of  the  act.     A  scries  of  sales  is 
necessary."     Miller  v.  The  State,  3  Ohio  State  R.  488.     And 
while  a  majority  of  our  own  court  declined  to  follow  the  con- 
struction there  given  to  the  corres]>onding  provisions  against 
selling  to  minors,  etc.,  which  required  the  allegation  and  proof 
of  knowledge  by  the  seller  that  the  purchaser  was  a  minor 
(MeCutcheon  v.  The  People,  srqyra),  and,  in  another  case,  the 
rule  of  pleading  dec'ared  in  Birne}^  v.  The  State,  8  Ohio,  230, 
therein  cited  (Ells  v.  The  People,  4  Scam.  500),  these  differ- 
ences from  the  Ohio  court  do  not  relate  to  its  views  above 
quoted.     Indeed,  in  the  case  in  4  Scam.,  which,  like  that  of 
Birney,  was  for  harboring  and  secreting  a  slave,  it  was  con- 
ceded that  an  actual  intention  to  defraud  the  owner — which 
certainly  implies  knowledge  that  the  party  harbored  was  a 
slave — was  of  the  essence  of  the  offense,  but  held  unnecessary 
to  aver  it  in  terms,  because  *' the  words  'harbor  and  secrete' 
have,  by  long  usage  in  connection  with  this  subject,  acquired 
a  specific  meaning  which  includes  both  act  and  intention,"  and 
because  the  indictment  was  in  the  exact  lan«:ua£:e  of  the  stat- 
ute,  which  our  law  provides  '*  shall  be  considered  suflScientJy 
technical  and  correct."     In    Streeter  v.  The  People,  69  111. 
598,  speaking  of  the  provisions  of  this  seventh  section  as  they 
stood  in  the  act  of  1872  (Sec.  3),  the  court  said:  "The  object 
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is  to  prevent  the  assembling  of  idle  and  evil  disposed  persons 
for  the  purpose  of  violating  the  laws  of  the  State.  Under 
what  is  called  the  police  power,  the  Legislature  has  the  right 
to  authorize  the  abatement  of  a  public  nuisance;  and  the  car- 
rying on  of  an  illegal  traffic  in  intoxicating  liquors,  and  the 
assembling  of  idle  and  vicious  persons  for  that  purpose,  is  a 
nuisance,  and  may  be  so  declared  and  abated  according  to  law;" 
and  the  Ohio  case  above  cited  is  referred  to  with  approval  on 
several  points.  Although  the  construction  of  this  section 
was  not  directly  involved,  these  expressions  indicate  an  opin- 
ion in  harmony  with  that  of  the  Ohio  court,  that  the  evil 
intended  was  the  keeping  or  maintaining  of  a  place  of  public 
resort  for  the  purpose  of  violating  the  laws  of  the  State  by 
carrying  on  the  illegal  traffic.  Such  violation  by  individual 
sales,  wherever  and-  however  made,  is  expressly  and  amply 
provided  against  by  the  two  other  sections,  and  it  is  not  to  be 
presumed  that  the  Legislature  intended  to  cover  the  same 
cases  by  a  further  provision,  in  still  another  section,  with 
heavier  and  additional  penalty,  which  might  be  used  to  close 
up  places  of  lawful  business  because  of  an  unlawful  sale  there 
liiade  without  the  knowledge  or  permission  of  the  proprietor 
or  of  his  agent  in  charge  of  it.  Such  a  construction  does  not 
seem  necessary  to  give  practical  effect  to  the  law  in  cases 
clearly  contemplated  by  it,  and  would  make  it  unreasonable, 
unjust  and  oppressive. 

In  view,  then,  of  the  general  principle  that  the  commission 
of  an  act  which  is  not  malum  i?i  se^  in  blameless  ignorance 
of  a  fact  which  makes  it  unlawful,  is  not  criminal — of  the 
nature  of  the  oflfense  in  question — of  the  terms  used  to  describe 
it,  including  the  oflFender  and  the  place — of  the  other  provis- 
ions relating  to  unlawful  sales,  and  of  the  authoritiesjeited,  we 
hold  that  to  warrant  a  conviction  under  this  section  it  must 
be  shown  that  the  keeper  of  the  place,  or  his  agent  to  keep  it, 
intended  there  to  make  unlawful  sales  of  intoxicating  liquors 
as  well  as  that  they  were  so  made.  We  do  not  say  the  indict- 
ment or  information  should  allege  the  scienter  in  terms.  As 
in  the  case  of  Ells  v.  The  People,  supra^  it  is  implied  in  the 
terms  "kept"  or  "keeper,"  and  a  charge  in  the  language  «f 
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the  etatute  mxy  bj  Eiifliinont.  Xur  is  it  neccsMry  to  jir-'i't 
that  the  placG  was  ke[it  as  char;;i.'d,  for  any  [larticiilar  It-'ii^:  ii 
of  timo  (Cominiinwcaitli  V.  GallaglicT,  1  Allen,  r.'J2);  but  tli- 
jury  must  find  from  tlio  evidence  that  the  (iiifciidant  or  1j'- 
agent,  as  kuejwr,  knowingly  and  intentiynally  kopt  euch  i 
place. 

For  the  error  in  the  instrnctions  on  this  point  the  jndgnicnt 
will  be  reversed  and  tlie  caiiso  reiniiiuk'd  for  further  proceeJ- 
ings  in  conformity  with  thk  opinion. 

Jieversed  and  remantieJ. 


Willi amsos-Stewabt   Paper   Co.ypASY,    foe    use, 

ETC., 
V. 

Joseph  W.  Seamajt. 

PartUt—Promht  fo  Pag  Debt  of  Anolhrr—Derlnralion—Dtmurrer. 

1.  Where  one  eat«n  into  B  contraet  with  another  for  the  benefit  of  a 

third  penan,  such   third    penon  may  mainUiin  on  action  ia  hie  own   nami; 
for  a  breiich  thereof. 

2.  Where  the  ngreement  i«  to  pay  the  di'bta  of  the  prominee,  it  is  no! 
necessary  to  name  the  creditors.  It  is  •^iilii-ient  to  Eh.)w  that  the  inJebt^il- 
nsBs  in  question  is  due  from  the  promisee. 

:j.  In  the  case  prw.i'nt.;d,  it  ia  held:  That  the  ae>l,ir.iliun  JipclweJ  a  good 
cause  of  action;  and  that  the  demurrer  IhiTCto  was  erroneously  siutaioed. 

[Opinion  filed  May  25,  ISSS.] 

In  error  to  the  Circuit  Court  of  Adams  County;  the  Kon, 
WiLUAM  Marsh,  Judge,  presiding. 

Messrs.  Carter  &  Govbrt,  for  plaintiff  in  error. 

Mr.  Georor  W.  Fogo,  for  defendant  in  error. 

Wall,  J,  The  plaintiff  in  error  brought  an  action  of 
asBnmpsit  against  the  defendant  in  error.     Tlie  Circuit  Court 
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sustained  a  demurrer  to  the  declaration,  and  the  only  question 
is  as  to  the  propriety  of  that  ruling.  It  appears  in  substance 
from  the  averments  of  the  declaration,  that  one  H.  U.  Wheeler 
had  incurred  an  indebtedness  to  the  plain tiflE  for  paper  and 
other  material  used  in  carrying  on  the  business  of  publishing 
a  certain  newspaper  called  the  Quincy  Herald,  and  that  the 
defendant  being,  or  claiming  to  be,  the  owner  of  the  property 
and  effects  used  in  the  publication  of  said  newspaper,  and 
being  desirous  of  selling  and  delivering  said  property,  in  con- 
sideration that  said  Wheeler  would  deliver  the  property  to  one 
Hynes,  made  and  delivered  to  said  Wheeler  an  agreement  in 
writing  as  follows:  "Quincy,  111.,  Jan.  22d,  1883.  I  hereby 
agree  to  relieve  H.  U.  Wheeler  of  all  indebtedness  now  out- 
standing against  the  Herald  office.  J.  W.  Seaman;"  that  in 
pursuance  of  said  agreement,  Wheeler  delivered  the  property 
to  Hynes,  to  whom  the  defendant  had  sold  it;  that  the  parties 
to  the  agreement  intended  thereby  to  refer  to  the  indebted- 
ness incurred  by  Wheeler  in  publishing  said  newspaper,  of 
which  the  plaintiff's  claim  was  a  part ;  that  defendant  had 
refused  to  pay,  etc  It  is  well  settled  in  this  State  that,  where 
one  person  for  a  valuable  consideration  engages  with  another 
by  simple  contract  to  do  some  act  for  the  benefit  of  a  third, 
the  latter,  who  would  enjoy  the  benefit  of  the  act,  may 
maintain  an  action  for  the  breach  of  the  engagement  Where 
the  engagement  is  to  pay  the  debts  of  the  promisee  it  is  not 
necessary  that  the  creditor  should  be  named.  In  such  case 
it  is  sufficient  for  the  creditor  to  show  that  his  debt  was  due 
from  the  promisee.  The  consideration  need  not  move  from 
the  creditor  and  his  assent  will  be  presumed.  Eddy  v.  Rob- 
erts, 17  III.  695;  Bristow  v.  Lane,  21  111.  191;  Beasly  v.  Web- 
ster, 64111.  465;  Snell  v.  Ives,  85  111.  279;  Barlow  v.  Myers, 
61  K  r.  41;  Kelly  v.  Evans,  3  Penrose  &  Watts,  387;  Stout 
V.  Folger,  34  Iowa,  71;  1  Wait,  Actions  and  Defenses,  183,  375, 
390. 

In  the  present  case  the  defendant  in  writing  undertook  "  to 
relieve  Wheeler  fr^^m  all  indebtedness  now  (then)  outstand- 
ing against  the  Herald  Office."  The  natural  meaning  of  the 
language   thus   employed*  was  that  he  would  pay  off  that 
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indebtedness.     Such  is  tlio  ordinary  import  of  the  proizi/Ve' 
It  appears  by  proper  averment,  that  "Wheeler  was  then  c^-m- 
ducting  a  paper  known  as  the  Herald,  and  that  in  so  dofni^  iie 
incurred  the  indebtedness  held  by  plaintiff,  which  was    a  part 
of  that  intended  and  referred  to,  in  and  by  the  promise  of  tlie 
defendant.     The  writing  is  to  bo  read  in  the  light  of    sur- 
rounding circumstances  in  order  more  perfectly  to  understan«l 
the  meaning  and  intent  of   the  parties,  (1  GreenU  Ev.  277, 
2*5^,)  and  the  averments  of  the  declaration  as  to  the  situation 
of   the  parties,  and  the  indebtedness  referred  to  were    ^^e)J 
made.     We  are  of  opinion  the  declaration  disclosed  a  good 
cause  of  action,  and  that  it  was  error  to  sustain  the  demurrer. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Jiertncd  and  remanded. 


James  H.  Wilcox  and  Theodore  F.  Hopkins,  Part- 
ners, ETC., 

V. 

John  Carson. 

Reaping  Machine— Sales — Warranty— Action  to  Recover  Price — In- 
structions, 

■ 

\,  In  an  action  to  recover  the  price  of  a  reaping:  mafhine,  it  is  held: 
That  the  evidence  touching  the  warranty  thit  the  m ichine  would  work 
well,  sustains  the  verdict  for  the  defendant;  and  that  there  was  no  error  in 
the  niivdification  of  an  in«»truction,  by  srikin^  out  the  clau-^e  in  regard  to 
the  reliance  of  the  defendant  npon  the  warranty. 

2.  A  warranty  includes  a  representation  made  to  assure  the  buyer,  and 
relied  on  by  him  as  an  inducement  to  purchase. 

[Opinion  filed  May  25, 1888.] 

Appeal  from  the  Circuit  Court  of   Morgan  County;  the 
Hon.  Cykus  Epler,  Judge,  presiding. 

Messrs.  G.  W.  Smith  and  M.  T.  Layman,  for  appellanta. 
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Messrs.  Brown  &  Kikby,  for  api)ellee. 

Wall,  J.  This  was  assumpsit  by  appellants  against  ap- 
pellee, to  recover  the  price  of  a  reaping  machine  known  as  the 
Buckeye  Binder.  The  defense  was  that  the  machine  was 
warranted  to  work  well  and  that  it  failed  to  do  so.  The  case 
was  tried  by  jury  and  the  verdict  was  for  defendant  A 
motion  for  new  trial  was  overruled  and  judgment  rendered 
a«:ainst  the  plaintiflfs  for  costs.  The  objections  now  urged 
are,  (1)  that  the  verdict  should  have  been  set  aside  because 
contrary  to  tlie  evidence;  (2)  that  the  court  erred  in  modify- 
ing ah  instruction  asked  by  the  plaintiffs. 

The  only  qilestion  of  fact  upon  which  there  was  any  sub- 
stantial controversy,  was  whether  the  machine  worked  well. 
There  was  enough  evidence  to  warrant  the  verdict  as  to  this 
point.  The  arguments  of  counsel  in  their  brief  against  the 
verdict  were  no  doubt  urged  upon  the  jury,  and  were  probably 
before  the  Circuit  Court  upon  the  motion  for  new  trial,  but 
they  are  not  so  conclusive  as  to  require  an  Appellate  Court 
to  reverse  the  judgment.  There  was  certainly  a  great  deal  of 
trouble  in  operating  the  machine,  and  while  it  may  be  that 
this  was  due  to  the  way  it  was  managed  by  the  defendant, 
yet  there  is  sufficient  to  support  the  conclusion  that  it  was 
due  to  other  causes,  for  which  the  defendant  was  not  respon- 
sible. 

As  to  the  second  point,  the  plaintiffs  asked  the  court  to  give 
the  following  instruction : 

"The  court  instructs  the  jury  for  the  plaintiffs,  that,  before 
the  defendant  can  defeat  the  plaintiffs'  cause  of  action  by 
reason  of  a  warranty  of  the  machine,  he  must  prove,  first, 
that  there  was  a  warranty;  second,  that  the  defendant  in 
purchasing  the  machine,  relied  on  the  warranty,  and  that  such 
warranty  induced  defendant  to  purchase  the  machine;  third, 
that  the  machine  was.  not  such  a  machine  as  it  was  warranted 
to  be.  And  that  the  defendant  must  prove  all  the  above 
propositions  by  a  preponderance  of  all  the  evidence,  and  if  the 
evidence  is  equally  balanced  on  either  of  the  above  propo- 
sitions, the  jury  must  find  for  the  defendant  as  to  the  ques- 
tion of  warranty." 
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Dig  cuurt  struck  out  the  tccund  proi>UBitiuD  and  gave  th<.- 
tnictiun  as  thus  modified. 

[t  is  urged  by  couni^ul  that  in  this  tho  court  erred,  an>i 
ereiicc  is  made  to  IlawkiiiB  v.  Bciry,  5  Gihii,  36,  In  tIi:iT 
e  t!ie  court  say  :  "To  constitute  a  warranty  the  term  war- 
it  need  not  be  used,  nor  is  any  prcci.-e  form  of  ex)>resjiii'ii 
fuii-cd;  but  there  muet  be  itn  aflirmation  as  to  the  <jiiantiiv 
cjiiality  of  the  thing  sold  (not  asserted  as  a  matter  of  opinion 
belief)  made  by  tlie  Ecller  at  the  time  of  (he  sale  fur  tlie 
rjKise  of  assuring  the  buyer  of  the  truth  of  the  fact  afKniictJ 
i  inducing  him  to  mako  the  jmrthiise,  which  is  so  rcctiivcd 
i  relied  on,  by  the  purchatcc.     U  Kent's  Com.  4Sj;  ChitM- 

Contracts,  35."  A  warranty,  as  thus  dclincd,  includes  a 
irescntation  made  for  the  jnirpose  of  assuring  the  buj'cr. 
i  by  him  relied  on  as  an  inducement  to  buy.  Tho  firr-t 
>position  in  the  instruction  was,  that  there  must  have  been 
Fftrranty.  This  included,  in  a  legal  sense,  tho  i>oint  that  the 
Presentation  was  relied  on, and  the  instruction,  as  luodilicU 

striking  out  the  second  clause,  was  technically  jierfccf. 
id  the  court  been  called  on  to  dclinc  a  warranty,  it  would, 

doubt,  have  done  so  in  tlie  language  of  the  books.  ]t 
nld  have  done  no  barm  to  have  given  the  instruction  as 
:ed,  though  it  was  sotnewh:it  tautological,  but  it  was  not 
■or  to  modify  it  as  was  done. 

We  do  not  see  how  the  a|>|ieilants  can  make  any  comjilaint 
this  respect,  even  if  it  were  assumed  that  the  iii'truetiou,  as 
:ed,  was  correct  and  should  have  been  given. 
There  was  no  doubt  u|ion  the  eiidenoe,  that  there  was  a 
jresentalion  that  the  machine  would  work  well,  aud  ihaUhc 
rchaser  relied  upon  it,  and  that  this  was  a  material  induce- 
;nt  to  make  the  purchase.  It  is  not  at  all  probable  that  the 
■y  were  in  doubt  on  this  point,  or  that  the  verdict  would 
ve  been  otherwise  if  the  instruction  had  boon  given  as  asked. 
e  frictional  point,  as  already  stated,  was  as  to  how  the 
chine  worked,  aiid  what  caused  the  trouble.  We  find  no 
or  in  the  record  and  the  judgment  must  be  atlirnied. 

Jmhjincni  ujfirmcd. 
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The  Northwestern  Benevolent  and  Mutual  Aro 

Association 

V. 

Sylvia  W.  Hand. 

JAfe  Insuratiee — Snieide — Confifructifm  of  Application  and  Certificate 
as  One  Instrument — Reference — Pleading — Dem urrer — Jurisdicl ion — Re- 
uiittitur. 

1.  In  an  action  brought  on  a  certificate  of  membership  in  a  mutual 
benefit  association,  the  deceased  member  having  comraitt»*d  suicide,  the 
application,  which  contains  a  stipulation  excepting  death  by  spicide  from 
the  risky  and  the  certificate,  will  be  construed  together  as  one  instrument. 

2.  In  the  case  presented,  upon  a  review  of  the  pleadings  and  action  of 
the  court  below  in  disposing  of  certain  demurrers,  this  court  reverses  the 
judgment  for  the  plaintiff. 

[Opinion  filed  May  25,  18S8.] 

Appeal  from  the  Circuit  Court  of  McLean  County  j  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Messrs.  Blades  &  Neville,  for  appellant 

Mr.  Edgar  S.  Vak  Meter,  for  appellee. 

r 

'  Pleasants,  J.  February  14,  1883,  appellant  issued  to  Gil- 
bert Hand,  the  husband  of  appellee,  a  certificate  of  his  nieui- 
bership  in  the  association  and  right  to  participate  in  its 
jbeneticiary  fund  to  the  amount  of  $2,000,  to  be  paid  within 
sixty  days  after  his  death,  to  his  wife,  upon  the  conditions 
therein  prescribed.  lie  died  August  19,  1886,  and  in  default 
of  payment  she  brought  this  suit.  The  declaration  is  in  as- 
sumpsit upon  special  counts  on  the  certificate,  and  the  common 
counts.  Defendant  pleaded  non-assumpsit  and  several  special 
pleas.  Issues  of  law  on  the  special  pleas  or  replications 
thereto,  and  of  fact  on  the  general  issue,  were  all  determined 
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ivor  of   the  plaintiff  and  judgment  cDtorod  for    ^2,u'-"-' 
igcs,  and  the  costs. 

ic  questions  prtssuiitcd  on  this  ai)|>Ga1  arise  upon  tlie    dc- 
lination  hj  the  court  of  these  iseiies  uf  law: 
10  fourth  plea  limits  the  cause  uf  action  to  that  stated    in 
Irat  count,  and  as  to  that,  avers  that  just  beforo  the  isea- 
)f  said  ccrtitieatc,  said  Hand  made  an  application  in  vrrtt- 
A}  the  defendant  to  bccuiuc  a  iiictnbcr  and  to  have    said 
Kcatc  issued  to  him,  in  which  ajiplicution  it  was  stipulated 
agi-eed,  among  other  things,  that  if  his  death  should  re- 
fruui  siiicldi!  said  certilic^tc  should   ho  void  ;   that    **  hy 
rencc  in  said  certilicate,  said  stipulation  was  made  a  part 
lid  contract ; "  and  tliat  his  dgath  did  rc^iult  from  suicide, 
replication  was  filed  averring  that  said  stipulation  vdn  ivt 
e  part  of  said  certificate  by  express  reference  thereto   in 
ccrtitieatc,  and  was  not  a  part  of  said  contract ;  to  which 
ndant  demurred  specially,  for  duj>licity. 
lie  first  count  of  tlie  declaration,  which  the  pica  purported 
nswer,  did  not  set  out  the  ccrtifit-ate  in  haec  verba,  but 
rding  to  its  alleged  Icgid  elfect,  and  the  character  of  the 
rence,  if  any  there  was,  to  the  application  or  sti]>ulation 
tioned,  does  not  appear.     Biitwedonotget  from  the  plead- 
er arguments,  nor  have  we  in  our  own  minds,  any  clear 
of  the  supposed  distinction  between  a  reference  and  an 
■ess  reference  in  a  written  instriinienL     Wo  apprehend 
anything  in  a  written  instrument  which,  however  indeli- 
would  refer  the  mind  of  the  reader  to  a  particurarHtipu' 
n,  must  be  an  expres:iion,  and  that  the  reference  in  that 
would  be  express,  though  some  part  of  its  meaning  might 
iplied.     When,  therefore,  the  plea  averred  that  the  stipu- 
ti  was  made  part  of  the  contract  by  reference  iti  the  cer- 
ite,  it  necessarily  signified  an  express  reference,  and  it 
ied,  by  the  e.tpression  of  the  means  stated,  that  it  was  not 
rwise  so  made.     So  that  the  replication,  in  denying  an 
ess  reference,   denied  nothing    more   or   less   than   the 
affirmed  ;  and  the  further  statement  that  the  stipulation 
iota  partof  the  eontrapt  wasa  necessary  inference,  thongb 
)  an  unnecessary  statement — mere  surplusage,  which  does 
ritiate. 
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We  do  Dot  wish  to  be  understood,  however,  as  approving 
the  plea.  It  would  have  sufficed  to  aver  as  the  ultimate  fact, 
that  the  stipulation  was  a  part  of  the  contract  If  the  pleader 
relied  on  the  reference  as  the  means  by  which  it  was  so  made, 
he  should  have  set  out  the  reference  itself  instead  of  his  own 
opinion  of  its  tendency  and  weight,  as  evidence.  But  if  the 
plea  is  good,  we  think  the  replication  is  not  liable  to  objection 
for  duplicity.  In  either  case  the  judgment  on  this  demurrer 
was  proper. 

The  seventh  plea  is  like  the  sixth,  except  that  it  sets  out  the 
stipulation  in  haec  verbay  and  avers  that  the  same  was  and  is  a 
part  of  said  contract  of  insurance.  Plaintiff  replied  that  it  was 
not  made  a  part  of  said  contract  by  express  reference  thereto  in 
said  certificate  of  membership;  to  which  replication  defendant 
demurred,  assigning  for  causes  (1)  that  it  is  not  material,  (2) 
that  it  tenders  an  immaterial  issue,  and  (3)  that  it  contains  a 
negative  regnant. 

In  the  case  of  the  N".  W.  Benev.  &  Mut.  Aid  Association 
V.  Bloom,  21  111.  App.  159,  we  held  that  for  other  reasons  the 
application  and  certificate  should  bo  construed  together,  as 
one  instrument,  and  it  is  conceded  that  if  that  be  the  law  this 
replication  is  bad.  In  that  view  counsel  first  argue  that  the 
plea  also  is  bad,  and  carrying  the  demurrer  back  to  it,  the 
judgment  was  rightly  rendered  against  the  defendant.  The 
points  made  against  the  plea  are,  first,  the  averment  that  the 
stipulation  was  part  of  the  contract  is  a  conclusion  of  law,  and 
second,  that  it  does  not  aver  the  company  issued  the  certifi- 
cate in  consideration  of  a  reliance  upon  this  stipulation.  We 
think  it  an  averment  of  the  ultimate  fact,  properly  leaving  for 
the  proof  those  that  are  relied  on  to  establish  it;  and  if  the 
stipulation  is  in  fact  a  part  of  the  contract,  it  is  of  course,  sup- 
ported by  the  consideration  for  the  contract  Its  materiality 
is  unquestionable. 

A  very  elaborate  and  forcible  argument  is  also  made  against 
the  opinion  in  the  case  of  Bloom  referred  to,  and  a  strong 
array  of  authorities  is  presented  in  support  of  the  proposition 
that  the  stipulation  can  be  made  part  of  the  contract  only  by 
express  reference  thereto  in  the   latter   making   it  so.     To 
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manj,  if  not  all  of  tbcso,  our  attention  was  called  and   ^iven 
in  that  case. 

We  fully  recognize  their  respectability  as  authority^  and 
their  weij^ht  in  reason,  but  believe,  as  we  tiien  did,  tliat  in 
the  conelubion  reached,  we  followed  the  view  of  onr  own 
Supreme  Court,  which  was  reprarded  as  controlling.  "We 
therefore  hold  that  the  Circuit  Court  erred  in  overruling  the 
demurrer  to  this  replication. 

The  eighth  plea  avers  that  the  stipulation  was  i)roi>osed  by 
Iland  in  order  to  induce  the  defendant  to  issue  to  him  the 
said  certificate  of  memberhliip,  well  knowing  that  it  would  not 
receive  him  as  a  member  and  issue  said  certificate  unless  be  so 
stipulated  ;  that,  in  fact,  it  would  not  have  been  issued  if  he 
had  not  so  stipulated ;  and  that  he  committed  suicide.  A  gen. 
era!  demurrer  to  this  plea  was  sustained. 

It  is  Claimed  that  tlie  only  averment  therein  which  can  be 
pretended  to  allege  that  the  certificate  was  issued  in  consider- 
ation of  or  reliance  ujx)n  the  stijmlation,  is  the  averment  that 
it  w^ould  not  have  been  issued  if  the  a])pIication  had  not 
contained  that  stipulation,  and  that  this  is  immaterial.  In 
K  W.  B.  &  M.  A.  Assoc,  v.  Hall,  118  111.  171,  where  the 
medical  examiner  was  asked  whether  Hall's  api)lication  for 
\  membership  would  have  been  favorably  i)assed  nj)on  if  it  had 

been  stated  in  such  appliciition  that  he  drank  liquor,  the  court 
say :  "  What  would  have  been  tlie  effect  if  some  different 
statement  from  that  tlierein  contained  had  been  made  to  the 
association,  was  of  no  conse(|uence.'' 

The  reason  for  this,  however,  as  also  stated  by  the  court, 
was  that  "  the  real  ibsue  was  whether  the  statement  made  in 
the  application  was  true  or  false."  The  question  raised  by 
this  demurrer  is  quite  different.  It  is  whether  the  stipula- 
tion was  material;  and  upon  that  j^oint  the  question  whether 
tlie  obligation  to  pay  would  have  been  assumed  by  the  com- 
pany if  it  had  not  been  made,  was  i)ertinent  and  of  some 
consequence. 

If  the  stipulation  that  suicide  would  avoid  the  obligation 
of  the  company  should  be  disregarded,  as  of  no  consequence, 
it  seems  to  us  that  a  fraud  upon  it  would  be  permitted,  and 
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therefore  that  the  court  below  erred  in  sustaining  this  de- 
murrer. 

We  do  not  agree  witli  counsel  for  appellant  that  a  court  of 
law  has  no  jurisdiction  of  this  case ;  and  the  error  of  excess  in 
the  amount  of  damages  allowed,  being  ten  percent.,  which  the 
contract  provides  may  be  retained  by  the  company  as  com- 
pensation for  collection  and  disbursement,  would  be  cured  by 
remittitur;  but  for  the  reason  above  stated  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


C.  AULTMAN  &  Co. 
V. 

Hugh  Graham. 

* 

'Negotmhle  Ttiftfruments — Note — Surety — SettUwent — Error  in  Compufa- 
tion — Receipt  in  Full — Correction — Distinction  between  **  Error''  and 
**  Mi  stake' '^-Instructions, 

1.  Mutuality  in  error  is  not  easential  to  the  right  of  correction. 

2.  In  an  action  to  recover  from  the  surety  a  balance  due  upon  a  note,  a 
mistake  having  been  made  and  a  receipt  in  full  given  upon  payment  of  le^^s 
than  the  correct  amount,  it  is  held:  That  a  recovery  should  be  had  for  the 
balance  rightfully  dae ;  and  that  an  instruction  given  for  the  defendant  was 
improper. 

[Opinion  filed  May  25, 1888.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Messrs.  Raybubn  &  Barry,  for  appellant. 

In  the  light  of  Graham's  testimony  both  parties  acted 
under  a  misapprehension  of  the  facts.  This  misapprehension 
being  mutual,  there  was  no  compromise.  Easton  v.  Strother, 
57  Iowa,  506  ;  Town  v.  Wood,  37  111.  512. 
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If  appellant's  attorney  made  a  mistake  when  lie  offered  to 
give  a  receipt  in  full  for  $79.42,  it  is  not  bound  by  tbat 
receipt.  Eddie  v.  Eddie,  Gl  111.  134 ;  People  v.  Cooper. 
10  111.  App.  384;  Easton  v.  Strother,  57  Iowa,  506. 

A  receipt  purporting  to  be  in  full  of  all  claims  may  be 
varied,  explained,  or  contradicted  by  parol  testimony.  Ditch 
V.  Yanhardt,  82  111.  134;  1  Greenl.  Ev.,  Sec.  305. 

This  is  not  an  action  to  reform  a  contract.  It  seeks  to 
recover  the  balance  due  on  an  entire  debt,  only  part  of  "which, 
by  a  miscalculation,  was  received.  The  mistiike  need  Ix* 
made  by  only  one  of  the  parties,  and,  having  been  made, 
whichever  was  the  loser  thereby  may  recover.  Eddie  y. 
Eddie,  61  111.134;  Town  v.  Wood,  37  111.512;  People  v. 
Cooper,  14  111.  App.  384  ;  Bishop  on  Contracts,  Sees.  313,  703. 

Defendant's  fifth    instruction   assumes  as  a  matter  of    fact 
that  defendant,  Graham,  knew  there    was  a  dispute  between 
the  Douthetts  and  appellants.     It  also  informs  the  jury    that 
if  Graham  accepted  in  good  faith  the  offer  of  settlement  as  a 
compromise  of  a  claim  he    believed   to    be  in   controversy 
between  <;ther  parties  and  appellant,  he  was  entitled  to  a  ver- 
dict.    This  is  not  the  law.     The  oflfer  to  settle  must  be   as   a 
compromise  of  a  disj)uted  claim,  as  well  as  the   acceptance  of 
the  same.     To  support  the  view  that   this   settlement  was   a 
compromise  of  a   disputed    claim,  it  must  appear  from    the 
record  that  the  offer  to  settle  was  made  as  a  compromise.    Tlie 
appellant  proved  it  made  a  mistake  and  did  not  offer   a   com- 
promise.    Graham,  claiming  i)ayment   as   a   compromise,  the 
burden  of  proof  was  upon  him.     American   v.   Kimpert,    75 
111.  228. 


Messrs.  Fifer  &  Phillips,  for  appellee. 

A  sum  paid  in  settlement  of  a  larger  disputed  claim  is  a 
bar  to  suit  for  balance ;  and  a  written  receipt  in  full  is  evidence 
of  the  highest  and  most  satisfactory  character,  which  can  only 
be  overcome  by  the  most  convincing  proof.  Eosenmueller 
V.  Lampe,  89  111.  212,  and  cases  cited. 

In  this  case  no  mutual  mistake  is  shown.  Graham  made 
the  contract  he  meant  to  make;  and  aj)pellant  is  seeking  relief 
in  a  court  of  law  against  its  own  negligence. 
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Wo  are  not  disputing  the  proposition  that  where  two  per- 
sons contract  nnder  a  mutual  mistake  of  fact,  such  mistake 
may  be  relieved  against  in  equity.  There  was  here  no  mntual 
mistake,  and  this  suit  is  not  in  equity.  Under  the  authorities 
cited  by  appellant,  the  mistake  must  be  common  to  both  par- 
ties in  order  to  avoid  the  contract. 

Appellant,  by  permitting  the  removal  of  the  mortgaged 
property,  released  Graham.  Kirkpatrick  v.  Howk,  80  111.  122 ; 
Rogers  v.  School  Trustees,  46  111.  428;  Springer  v.  Toothaker, 
43  Me.  381;  Ferguson  v.  Turner,  7  Mo.  497;,  Commonwealth 
V.  Miller,  8  S.  &  R  452;  Baker  v.  Briggs,  8  Pick.  121;  N.  H. 
Savings  Bank  v.  Concord.  15  N.  H.  119. 

Pleasants,  J.  In  August,  1882,  Graham,  as  surety,  signed, 
with  R.  H.  &  J.  Donthett,  five  promissory  notes  to  Aultman 
&  Co.,  a  manufacturing  corporation  of  Canton,  Ohio,  for  a 
steam  threshing  rig,  which  were  secured  by  mortgage  on  the 
machine  and  five  horses.  The  Douthetts  removed  to  Dakota, 
taking  the  mortgaged  property  with  them.  They  paid  the 
first  of  these  notes,  and  Graham,  after  their  removal,  paid  the 
second.  When  the  mortgage  expired,  in  August,  1884,  a  new 
one  was  executed  by  the  Douthetts  in  Dakota,  upon  the  same 
property,  and  five  additional  horses.  In  the  spring  of  1886 
it  was  foreclosed,  but  the  proceeds  were  insuflicient  to  pay 
the  two  remaining  notes  in  full.  Thereupon,  on  the  13th  of 
April,  J.  C.  McMath,  appellant's  attorney,  wrote  to  Graham 
communicating  the  result  reported,  that  the  net  proceeds 
amounted  to  $593.64,  leaving  a  balance  duo  of  8127.36,  with 
interest  from  April  6th,  and  asking  if,  as  surety,  he  would 
not  prefer  to  pay  it  at  once,  rather  than  require  the  company 
first  to  obtain,  at  useless  cost,  a  judgment  against  the  prin- 
cipals. On  May  4th  he  wrote  again,  referring  to  his  previous 
letter  as  still  unanswered,  and  correcting  an  error  therein. 
He  says  he  omitted  to  include  attorneys'  fees  for  foreclosing, 
in  the  costs,  which  reduced  the  net  proceeds  to  $541.30,  and 
left  a  balance  of  $179.70. 

In  the  meantime  Graham  had  informed  his  attorneys  and 
also  Messrs.  Holder,  Milner  &  Co.,  appellant's  agents  at  Bloom- 
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;ton,  of  the  receipt  and  contents  of  tlie  tirat,  and  told  tht'in 
would  uut  [Kiy  until  lie  sliunli  seo  a  curtilied  copj  of  tlic 
Ttgrtge,  and  an  itemized  statein'^nt  of  tlie  ex|»i;iises  of  fore- 
sure.  Tliey  so  informed  apiwllant  by  letters  addressed 
apixjilant,  but  which  did  not  reach  its  attorney  until  ilay 
1.  On  that  day  he  inelo.scd  to  its  ^nid  ngcnt.s  copies  of  all 
!  notea,  wilh  the  credits  In.lursei.  ami  of  the  constable's  cur- 
cate  of  the  niort<!::ige  t;ale,  with  aslateiiieiituf  tlie  expenses, 
(winj;  gross  proceeds  §t3i>S,  and  expenrie^  ST4.3(»,  leaving 
t  proceeds  $593.64,  and  wrote  that  after  his  liret  letter  to 
aham  he  was  iuFurinjd  by  his  correspondents  that  the 
tntes  of  Dakota  allowed  attorneys'  fees  in  such  a  case  to  be 
irged  agiiinst  the  mortgagor,  and  that  85U  had  been  so 
irgcd  in  this,  and  that  therefore  be  insisted  on  the  cor- 
;ted  balance,  and  would  pruceed  to  judgni.-nt  unless  Graham 
mid  pay  it.  Deducting  this  fee  also,  (ho  anionnt  to  be 
edited  would  bo  ^.''43.04,  which  was,  in  fact,  indorsed  on 
i  two  notcp.  At  the  same  time  he  wrote  also  to  Graham, 
i  to  his  attorneys,  to  the  same  effect,  referring  them  to  tlie 
[lies  of  jiajK'rs  bo  sent  to   Holder,  Milner  it  Co.     He  Jiad 

copy  of  the  niortwage,  and  the  original  was  in  the  recorder's 
ice  in  D;ikota.  Graham  tlien  called  on  Holder,  was  shuwo 
3se  papers  and  talked  the  matter  over  wilh  him. 
There  was  some  further  currespondeneo  between  the.=e 
rties.  from  which  it  appears  that  neither  the  notes  nor  the 
irtgage  provided  for  attornevs'  fei^s  in  the  event  of  fore- 
isure  or  other  legal  proceedings  U>  collect  the  debt;  that 
■aham  claimed  to  have  been  told  by  Donthett  that  the  bal- 
ee  stated  was  not  right,  hut  the  only  speeilic  objections  siig- 
sted  were  to  the  attorneys'  fees,  an  item  of  StS.oj.fyr  crying 
3  sale,  and  the  supposed  charge  of  eomiKiund  interest;  tliat 
;Matb  insisted  all  payments  had  been  i>ro]ierly  credited  by 
lorsement,  and  that  compntation  from  tlie  lignros  given 
mid  certainly  show  that  the  ba'ance  slated  did  not  include 
V  compound  interest.  It  also  aiipuurs  that,  in  his  talk  with 
jlder,  Graham  waived  all  objections  to  tlie  account  except 
the  item  for  attorneys'  fees. 
On  the  4th  of  August  ilc>rath  wrote  to  him  as  follows: 

am  advised  by  Messrs.   Holder,  Milner  &  Co.  that  you 
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fttill  decline  to  pay  the  balance  due  on  the  R.  H.  Donthett 
notes,  numbers  102068-9,  unless  the  item  of  $50,  attorneys' 
fees,  be  dropped.  *  My  correspondents  in  Dakota,  who  fore- 
closed the  mortgage,  advised  me  that  under  the  statute  the 
attorneys'  fees  should  be  paid  by  the  mortgagor,  and  it  was 
on  the  strength  of  this  that  I  included  it  in  the  amount  to  be 
collected.  However,  rather  than  go  to  the  trouble  and 
expense  of  a  tedious  litigation,  I  will  reduce  the  claim  by  the 
amount  of  the  fee,  and  accept  the  balance,  which  is  $77.36 
plus  four  months'  interest  at  eight  per  cent.  Send  me  a  check 
for  $79.42,  and  it  will  be  accepted  in  full."  Thereupon 
appellee  deposited  that  sum  with  Holder,  Milner  &  Co., 
requesting  them  to  advise  appellant  and  got  its  receipt  in  full, 
but  not  to  remit  the  money  until  the  receipt  came.  They  did 
so,  and  the  receipt  came  as  follows:  '*  Canton,  Ohio,  August 
10,  1886.  Received  of  Hugh  Graham,  of  Bloomington,  111., 
879.42,  which  is  hereby  accepted,  as  in  full  of  his  liability  as 
surety  on  the  notes  of  K.  H.  and  Joseph  Douthett  to  C. 
Aultman  &  Co.,  ISTos.  102066,  102067,  102068  and  10206:). 
J.  C.  McMatli,  Attorney  for  G.  Aultman  &  Co." 

On  the  16th,  McMath  wrote  to  appellee :  "  I  have  to-day 
received  from  Holder,  Milner  &  Co.,  a  check  for  $79.42, 
which  1  had  agreed  to  accept  in  full  of  your  liability  on  the 
li.  H.  Douthett  notes.  The  amount  was  thus  stated  to  j^ou 
by  some  mistake,  as  you  may  easily  see  by  reference  to  my 
previous  letters,  which  stated  the  amount  to  be  $127.36,  with 
interest  at  eight  per  cent,  from  April  8th.  This  is  the  net 
amount,  leaving  out  the  item  of  $50,  attorneys'  fees,  to  which 
you  objected.  I  do  not  know  how  I  came  to  make  such  an 
error  in  the  amount,  but  it  was  probably  a  mistake  iu  writing 
the  letter.  The  difference  is  $51.33,  which  1  will  ask  you  to 
remit.  I  regret  the  annoyance  that  my  blunder  will  cause 
you,  and  hope  that  you  wall  overlook  it."  Mr.  Graham 
declining  to  comply,  this  suit  was  brought  Oct.  15th,  in 
assumpsit  on  the  common  counts,  with  copy  of  the  note 
attached,  to  recover  the  difference  stated.  It  was  tried  on 
the  general  issue  and  resulted  in  a  verdict  and  judgment  for 
the  d6"^endant. 
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be  111}  doubt  that  tlio  statement  of  "the  balance" 
letter  of  August  4tli  a-^  iJTT.y  Jand  inturost  from 
d  hie  ofTei'  to  acpopt  that  sum  as  in  full  of  ap{>el- 
,  were  in:ide  under  a  nii^tiike  of  fact.  The  pre- 
s)>oiidein:e  and  ligures  ropeutedly  given  show  it 
b:nit  l?l'i7.3fj  and  intcre.st.  That  i>i  the  precise 
d  in  the  first  letter,  and  tlie  trifling  difference  in 
it  of  a  later  one  was  due  to  an  error  in  compiita- 

that  all  this  ci>rroi;|nindence,  cxecjit  the  letter  last 
I,  wascomlucted  on  tlic  ]>art  of  apjiellaot  by  Mr. 
;Ierk  in  its  employ,  and  under  the  direction  of 
')  had  charge  of  its  <wl!ections.  His  explanation, 
rely  probable,  is  that  he  had  memoranda  relating 
containing  utatonienfa  of  the  balance  both  with 
the  attorney's  fee,  wliicli  wore  re^[>ectively  $177- 
,30;  that  when  about  to  write  to  Mr.  Graham  after 
■eluded  not  to  in:iist  on  the  attorney's  fee,  he 
memorandum,  and  seeing  the  one  which  stated 
s  $127.30  and  supiKisiiig  it  to  be  the  one  including 
i  the  deduction  from  that  amount  and  wrote 
This  Buppo.^ition  was  a  mistake  as  to  the  memo- 
consequcntly,  as  to  the  fact  it  was  supposed   to 

lid  on  behalf  of  appdh-c  that  it  was  not  a  mutual 
(  swears  he  did  not  know  the  actual  balance: 
icn  stated  differently  at  diifeient  times;  that  bo 
K  the  offer  was  made  under  any  mistake;  that 
0  had  been  told  by  Doutliett,  he  thought  he  was 
r  more  than  was  really  due  and  that  he  paid  it  in 
id  as  being  better  than  to  litigate, 
doubtless  did  not  remember  the  exact  balance 
'ee,  it  is  certain  it  had  been  clearly  stated  to  him 
gether  with  the  data  from  which  it  was  ascer- 
though  as  stated  it  was  not  always  the  same,  yet 
)  was  trifling  and  easily  accounted  for;  that  the 
same,  and  that  the  balance  was  never  placed  at  lees 
It  would  therefore  be  remarkable  if  he  could 
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80  far  forget  such  a  matter  in  so  short  a  time  as  not  to  know 
that  its  statement  as  $77.36  was  a  mistake,  though  he  did  not 
know  the  extent  or  cause  of  it. 

But  this  ignorance  on  his  part  and  good  faith  in  accept- 
ing the  offer  as  made  would  not  bind  appellant,  if  the  amount 
therein  stated  was  clearly  an  error.  Mutuality  in  error  is  not 
essential  to  the  right  of  correction.  To  warrant  the  reforma- 
tion of  an  agreement  on  the  ground  of  mistake  of  fact, 
the  mistake  must  be  mutual.  The  proposition  supposes  the 
existence  of  an  agreement — that  is,  a  mutual  assent  to  all 
of  its  provisions;  an  actual  meeting  of  minds  in  reference  to 
them.  If  either  party  could  have  them  reformed  or  changed 
merely  because  he  was  mistaken  as  to  some  fact,  however 
material  to  him,  he  could  thus  bind  the  other  to  terms  lie  had 
never,  in' act  or  intention,  accepted.  But  if  both  were  so  mis- 
taken and  their  agreement  was  based  on  a  mutual  misunder- 
standing of  fact,  then,  though  actually  assented  to  as  made,  it 
would  not  be,  in  operation,  what  either  contemplated,  and 
therefore  neither  should  be  allowed  to  enforce  it.    . 

A  mistake  of  fact  is  a  supposition  of  the  existence  or  non- 
existence of  some  subject,  quality,  condition  or  relation,  con- 
trary to  the  fact.  It  is  no  part  of  the  agreement,  nor  does  it 
appear  therein  or  therefrom,  either  in  terms,  by  reference  or 
implication.  It  may  arise  wholly  within  the  mind  of  the 
party  acting  under  it,  without  a  suggestion  of  any  falsehood 
or  suppression  of  any  truth  by  the  other.  Thus  acting  of  his 
own  will,  it  must  also  be  at  his  own  risk.  The  agreement 
itself  is  just  what  both  understood  and  intended  it  to  be.  It 
is  sensible  and  consistent.  The  only  trouble  is  that  one  party, 
in  consequence  of  a  mistake  wholly  his  own,  in  reference  to 
some  fact,  finds  that  it  does  not  and  can  not  operate  as  he  ex- 
pected. But  the  other  was  not  acting  under  any  mistake  nor 
responsible  for  any.  Expecting  to  submit  to  its  operation 
according  to  its  meaning  against  himself,  he  should  have  the 
benefit  of  it  in  his  favor. 

But-  an  error  is  materially  different.  It  is  in  the  agree- 
ment or  transaction  itself,  and  yet  so  incompatible  with  it  or 
with  reason  and  the  nature  of  things  that  the  mind  at  once 
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perceives  it  could  not  have  been  iisscntetl  to  and  onglit  not  to 
be  tliere.  In  tin's  case  the  olfcr  was  exjn-essed  to  be  to  "re- 
duce the  claim  by  the  amount  of  the  fee  and  ac*ce])t  the 
balance,  which  is  877.30  and  interest."  Now,  when  it  is  made 
to  appear,  either  by  the  offer  itself  or  by  evidence  aliini(k\ 
that  the  claim  intended  was  §177.30  and  the  fee  intended  was 
S>50,  it  is  mathematically  certain  that  tlie  balance  was  not 
§77.36  but  §127.30;  and  if  ap[)cllant  assented  to  the  preced- 
ing terms  it  could  not  have  assented  to  accept  §77.30  ano' 
interest,  though  it  so  ex})ressly  stated.  The  statement  of  the 
balance  was  a  pure  error.  So  if  A  in  terms  ai^rees  to  j  ay 
B  a  certain  sum  as  bein":  the  balance  due  upon  a  settlement  of 
all  their  mutual  claims,  and  it  afterward  aj^pears  that  a 
proper  claim  of  either  party  was  omitted  in  the  accounting^ 
it  is  certain  that  the  balance  stated  is  not  the  amoimt  coutein- 
])lated  by  tlie  agreement.  And  we  believe  it  will  be  found  in 
every  case  that  the  error  is  in  the  transaction  itself  and  is 
shown  to  be  such  by  the  other  parts  of  tlie  agreement  proved. 
It  should  therefore  be  corrected  whenever  discovered,  if 
correction  is  practicable  without  injustice.  For  error,  of  it.>elf, 
can  never  be  a  ground  of  right  to  him  in  whose  favor  it  would 
operate  if  uncorrected.  If  other  action  innocently  taken  upon 
it  would  make  its  correction  injurious,  the  rule  which  places 
tlie  loss  where  one  of  two  innocent  parties  must  suffer,  might 
justly  forbid  it.  But,  excepting  such  cases,  correction  can  do 
no  wrong.  It  would  neither  impose  any  new  obligation  nor 
extinguish  any  exivSting  when  the  error  occurred. 

In  this  case  nothing  aj)pears  that  should  ])revent  it  Ap- 
pellee has  assumed  no  ])osition  in  con-erjuence  of  the  crn^r 
which  would  make  its  correction  injurious.  Ue  would  not  be 
bound  as  acceptor  of  an  offer  to  take  §127.30  and  interest,  but 
the  question  of  his  liability  and  its  amount  would  be  open,  to 
be  determined  by  the  facts,  including  the  erroneous  statement 
of  the  balance,  the  offer  to  acce[)t  that  amount  as  in  full,  and 
the  receipt  given  in  pursuance  of  it. 

In  the  view  thus  taken  of  what  an  error  is,  it  is  clearly 
immaterial  to  inquire  into  the  cause  of  it,  or  which  j.arty 
committed    it,  or   which    would   suffer   by    its  operation,  or 
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whether  it  was  unknown  at  the  time  to  only  one  or  to  neither 
of  tlie  parties.  Nor  is  the  right  of  correction  affected  by  the 
fact,  if  it  be  a  fact,  that  the  offer  was  made  by  way  of  com- 
promise of  a  disputed  claim.  The  error  is  in  the  amount 
stated,  and  for  whatever  purposes  made,  or  however  or  by 
whomsoever  the  error  was  committed,  and  whether  unknown 
to  both  or  only  one  of  the  parties,  the  true  amount  should  be 
substituted. 

But  the  court  below,  at  the  request  of  defendant,  gave  to  the 
jury  the  following  instructions : 

"  You  are  instructed  that  if  you  believe  from  the  evidence 
that  a  receipt  in  full  was  given  by  plaintiff  on  payment  of 
$79.42,  then  said  receipt  should  govern  unless  plaintiff  over- 
comes the  same  and  shows  by  a  preponderance  of  the  evi- 
dence, not  only  that  the  acceptance  of  §79.42  as  a  full  pay- 
ment was  a  mistake  on  its  part,  but  that  defendant  kne\v  that 
it  was  a  mistake  and  sought  to  take  advantage  of  the  same. 

"If  you  believe  from  the  evidence  that  defendant  Graham 
did  not  in  fact  know  of  his  own  knowledge  how  much  was  due 
on  the  notes,  but  knew  the  amount  was  in  dispute^  between 
Douthett  and  plaintiff,  and  if  you  further  .believe  that  under 
such  circumstances  he  accepted  the  offer  of  plaintiff's  attorney 
to  take  $79.42  in  full  settlement  in  good  faith  as  a  compromise, 
then  you  are  instructed  that  such  settlement  is  binding  and 
your  verdict  shall  be  for  the   defendant." 

For  the  reasons  above  stated  we  hold  that  the  giving  of  these 

instructions   was   error   for   whicli   the  judgment  should  be 

reversed  and  the  cause  remanded.. 

Heversed  and  remanded. 
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Kankakee  Drainage  District 

V. 

The  Commissioners  of  Lake  Fork  Special  Drain- 
age District. 

Draitiage — Statutes — Connection  of  Different  Systems— Action  of  LtOtrfr 
against  Upi>€r  District — Statute  of  Limitations — Plea  -in  Abatement — 
Damages — Eridence — Instructions, 

1.  Where  a  ditch  of  an  upper  drainasre  district  connects  with  that  of  a 
lower  district,  the  cost  of  necessary  enlarsfement,  tojjether  with  a  fair  pro- 
portion of  the  original  cost  of  the  lower  ditch,  is  a  corponite  expense  of  the 
upper  district,  which  should  be  apportioned  by  the  commissioners  thereof 
among:  the  lands  benefitcil  according  to  benefits. 

2.  In  an  action  by  a  lower  aji:ain<<t  an  upp<^r  drainajye  di'^trict  to  recover 
the  cost  of  the  enlargement  of  the  plaintiff  's  ditch  and  a  fair  proportion  of 
the  original  cost,  the  question  ajs  to  the  cost  of  the  defendant's  ditch  is 
immaterial. 

3.  A  plea  in  abatement  by  a  corporation  aggregate  must  purport  to  be 
by  its  attorney. 

4.  It  is  proper  to  overrule  a  motion  to  quash  a  summons  where  no  reason 
i^  assigned  therefor  and  no  proof  offered  in  support  thereof. 

5.  After  the  court  has  sustained  a  demurrer  to  a  plea  of  the  statute  of 
limitations,  it  is  proper  to  refuse  an  instruction  based  on  that  defense. 


[Opinion  filed  Maj  L>5,  188S.] 

Appeal  from  the  Circuit  Court  of  T?iatt  County ;  tlie  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Mr.  William  B.  Webber,  for  appellant. 

Messrs.  S.  R.  Heed,  H.  II.  Ckea  and  W.  E.  Lodge,  for 
appellees. 

Conger,  P.  J.  This  was  an  action  brought  under  the  42d 
section  of  tlie  drainage  act  of  1885  by  apj)ellee  against  appel- 
lant in  the  Piatt  Circuit  Court.  The  appellant  district  was 
organized  under  the  drainage  laws  of  May  16,  1879,  in  the 


Thieb  District — Nove3iber  Term,  1887.      87 

Kankakee  Drainage  Dist.  v.  Commissioners,  etc. 

Champaign  County  Court  and  the  appellee  district  in  the 
Piatt  County  Court,  under  the  drainage. law  approved  May 
29,  1879,  and  the  several  amendments  thereto.  The  Kankakee 
district  was  the  upper,  and  the  Lake  Fork  the  lower  district;  ' 
i,  d.,  as  the  ditches  of  the  two  districts  were  finally  constructed, 
the  water  from  the  Kankakee  district  flowed  into  and  through 
the  ditches  of  the  Lake  Fork  or  lower  district. 

The  ditches  in  both  districts  had  been  laid  out  and  partially 
constructed  prior  to  July  1,  1885,  but  it  was  after  that  when 
the  ditch  of  the  Kankakee  district  was  connected  with  that  of 
the  Lake  Fork  district,  and  therefore  we  are  of  opinion  that 
the  present  drainage  law,  in  force  July  1,  1885,  governs  the 
rights  of  the  parties  in  this  action. 

The  declaration  contained  two  counts.  The  first  alleged 
that  a  ditch  had  been  constructed  by  the  Lake  'Fork  district 
of  suflScient  capacity  to  carry  off  all  the  waters  that  would  fall 
upon  such  district — to  properly  drain  all  its  lands — and  also  to 
carry  off  all  water  that  would  naturally  flow  into  said  district 
from  lands  above  the  same;  that  on  the  12th  day  of  July,  1885, 
the  Kankakee  district  connected  its  ditch  with  the  upper  end 
of  the  Lake  Fork  ditch,  so  that  a  much  larger  quantity  of 
water  was  caused  to  flow  into  the  latter  ditch  than  would 
naturally  flow  into  the  same,  rendering  it  necessary  to  enlarge 
the  lower  ditch,  which  was  done  at  great  expense,  etc.,  and 
that  it  was  the  duty  of  the  Kankakee  district  to  pay  such  cost 
of  enlargement. 

The  second  count  declares  for  the  amount  of  money  the 
lands  within  the  Kankakee  district  would  have  been  charge- 
able with  toward  the  construction  of  the  Lake  Fork  ditch  if 
such  lands  had  been  originally  in  the  Lake  Fork  district. 

To  this  declaration  a  plea  in  abatement  to  the  jurisdiction 
of  the  court  was  tiled  reciting  that  the  commissioners  (nam- 
ing them)  in  their  own  proper  persons  come  and  defend,  etc. 
A  demurrer  was  sustained  to  this  plea,  and  appellant  tiled  an 
amended  plea  of  the  same  character,  but  purporting  to  be  by 
them  as  commissioners.  To  this  amended  plea  a  demurrer 
was  also  sustained,  and  we  think  rightly.  A  plea  in  abate- 
ment by  a  corporation  aggregate  must  purport  to  be  by  their 
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attomoy.     Nixon,  Ellison  vfe  Co.  v.  S.  W.  Ins.  Co.,  47  111.  4-i4: 
Nispel  V.  W.  U.  K.  K.  Co.,  r,4  111.  311. 

The  appellant  njxt  entered  its  motion  to  quash  the  siini- 
nions,  whicli  was  overruled.  This,  we  tliink,  was  proj^er,  as 
there  was  nothing  shown  in  support  of  tlie  motion  that  tlie 
issuance  and  service  of  the  summons  was  forbidden  by  the 
statute;  for  aught  that  appears  upon  tlie  face  of  the  motion, 
or  the  summons,  ap|)ellant'8  commissioners  may  liave  been 
residents  of  Piatt  County,  although  served  in  Champaign. 
The  ruling  of  the  court  was  no  violation  of  the  ])r:iiciple 
enunciated  in  Safford  v.  Sangamon  Ins.  Co.,  8s  111.  21»6. 

Appellant  then  filed  pleas  of  nv>t  guilty,  ui»on  which  issue 
was  joined,  and  a  plea  of  the  statute  of  limitations,  to  which  a 
demurrer  was  sust  lined  by  the  court.  X«)  error  bjing  assi<2^ned 
upon  the  court's  action  in  sustaining  the  demurrer,  we  can  not 
notice  the  error  assigned  upon  the  refusal  of  the  court  to  in- 
struct the  jury  upon  the  statute  of  limitations.  There  being 
no  ])lea  of  the  statute  of  limitation  before  the  jury,  it  would 
have  been  improper  for  the  court  to  have  given  an  instruction 
upon  the  subject. 

Upon  trial,  verdict  was  for  a])pellee  in  the  sum  of  $S.OOO* 
A  remittitur  was  entered  for  S4,U00,  and  judgment  rendered 
for  §4,000. 

Sec.  42  of  the  drainage  act  of  1SS5  ])rovidcd:  '*  And  the 
owners  of  land  outside  the  drainage  district,  or  another  di^ain- 
age  district,  may  connect  with  the  ditches  of  the  district 
already  made,  by  the  payment  of  such  amount  as  they  would 
have  been  assessed  if  originally  included  in  the  district;  or  if 
such  connection  shall,  by  increase  of  water,  reipiire  an  enlarge- 
ment of  the  district  ditches,  then  the  outside  owners  of  land 
so  connecting,  or  other  drainage  district,  as  may  be,  shall  pay 
the  cost  of  such  enlargement.  If  individual  land  owners  out- 
side the  district  have  or  shall  so  connect,  thev  shall  be 
deemed  to  have  voluntarily  applied  to  be  included  in  the 
district,  and  their  lands  benetited  by  such  drainage  shall  be 
treated,  classilied  and  taxed  like  other  lands  within  the  dis- 
trict." 

The  princi|)al  objections  to  tlie  merits,  as  urged  by  counsel 
for  appellant,  if  we  understand  them  properly,  are  as  follows: 
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First,  because  evidonee  was  adniitted  tending  to  show  what 
amount  would  have  been  assessed  upon  the  Kankakee  district, 
or  the  lands  embraced  within  it,  in  the  aggregate,  toward  the 
construction  of  the  Lake  Fork  district  ditch,  had  the  former 
district  been  originally  included  in  the  latter,  instead  of  a 
classification  of  the  lands  by  which  the  burden  to  be  imposed 
upon  each  tract  should  be  first  ascertained  and  charged  against 
it  separately,  according  to  the  benefits  received.  If  this  were 
the  true  construction  of  this  section,  it  is  apparent  it  could 
not  be  enforced.  The  commissioners  of  Lake  Fork  district 
clearly  have  no  authority  to  classify  or  assess  the  lands  in  the 
Kankakee  district  at  any  time. 

The  commissioners  of  the  Kankakee  district  can  not  do  so 
until  the  amount  necessary  to  be  contributed  to  the  Lake  Fork 
district  ditch  is  ascertained  in  some  legal  way.  It  may  be 
that  the  commissioners  of  the  two  districts  could  mutually 
agree  upon  this  amount,  but  if  they  fail  to  do  this,  we  think 
the  proper  method  of  arriving  at  it  would  be  by  suit,  in  which 
the  amount  the  upper  district,  as  a  whole,  sliould  contribute 
to  the  lower  for  the  use  of  the  latter's  ditch,  when  no  enlarge- 
ment is  required,  could  be  determined,  and  then  such  auiount 
should  be  apportioned  by  the  commissioners  of  the  upper  dis- 
trict upon  the  lands  of  such  district  according  to  benefits,  in 
accordance  with  the  principles  of  apportionment  laid  down  in 
the  drainage  law. 

This  view,  we  think,  is  supported  by  the  language  of  the 
•clause — ^'li  individual  land  owners  *  *  *  shall  so  con- 
nect  *  *  *  their  lands  benefited  by  such  drainage  shall 
be  treated,  classified  and  taxed  like  other  lands  within  the  dis- 
trict." This  clause,  by  express  words,  confines  lands  that  are 
to  be  classified  and  taxed  as  other  lands  within  the  district,  to 
individual  land  owners,  making  no  express  provision  in  refer- 
ence to  the  manner  in  which  other  districts  shall  raise  the 
amount  required  of  them. 

If  the  ditch  of  the  lower  district  has  to  be  enlarged  to 
accommodate  the  waters  from  the  upper  district,  the  cost  of 
such  enlargement  should  also  be  borne  by  the  upper  district. 
And  this  amount,  together  with  its  fair  proportion  of  the 
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original  cost  of  the  lower  ditch,  is  a  corporate  expense,  to  be 
borne  bj  the  up])er  district  like  otiier  corporate  burdens,  and 
to  be  a}>portioned  among  the  lands  embraced  in  the  district, 
according  to  benefits,  by  its  own  commissioners. 

Second.  It  is  objected  that  on  the  trial  the  cost  of  the  ditch 
in  the  Kankakee  district  was  not  considered.  We  can  not 
xmderstand  why  this  question  should  have  any  bearing  upon 
the  issue  tried.  The  trial  was  for  the  [)urposeof  dctei'inining 
the  fair  and  equitable  proportion  of  the  original  cost  of  the 
Lake  Fork  ditch  to  be  borne  by  the  Kankakee  district,  as  well 
as  the  cost  of  enlarging  it  to  carry  the  additional  water  flow- 
ino:  into  it  from  the  latter  district. 

An  inquiry  into  the  cost  of  the  ditches  in  the  Kankakee 
district  would  throw  no  light  on  the  issue  tried. 

The  law,  as  held  by  the  court  l)olow,  being  in  substantial 
compliance  with  the  views  herein  expressed,  the  judgment  of 
the  court  will  be  affirmed. 

Judgment  q^nnecL 


Illinois  Centra^l  Railroad  Company 

V. 

Michael  Sheehan. 

Railroads— Tortft  (^Servants — LiabiUttf  of  Master — Assault  upon  Pas- 
senger— Intoxication — In  struct  ion  s — Da  mages. 

1.  A  railroad  company  ia  liable  to  a  person  who  is  a«»«aulted  by  its  em- 
ployps  while  nitting  in  a  passenger  car,  waiting  for  the  train  to  start, 
although  he  has  procured  no  ticket. 

2.  The  mere  fact  that  a  person  is  intoxiaited  does  not  authorize  the 
employes  of  a  railroad  company  to  treat  him  with  personal  violence. 

[Opinion  filed  May  25,  1SS8.] 

Appeal  from  the  Circuit  Court  of  Champaign  County;  tLe 
Hon.  Jamks  F.  Hughes,  Judge,  presiding. 

Mr.  J.  S.  Wolfe,  for  appellant. 
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Mr.  Fkakcis  M.  Wright,  for  appellee. 

Wall,  J.  The  appellee  recovered  a  judjg^ment  against  the 
appellant  for  the  sum  of  $150.  The  form  of  action  was  tres- 
pass on  the  case.  The  declaration  alleged  that  plaintiflE  law- 
fully entered  the  car  of  defendant  for  the  purpose  of  being 
carried  as  a  passenger  from  Champaign  to  Ludlow,  and  that 
the  agents  and  servants  of  defendant  ejected  the  plaintiff,  and 
assaulted  and  otherwise  ill-treated  him.  The  pleu  was  not 
guilty.  It  appears  from  the  record  that  the  car  in  question 
was  attached  to  and  a  part  of  a  freight  train,  and  that  it  usually 
carried  passengers. 

This  car  was  standing  at  the  usual  starting  place  and  was 
warmed  and  lighted.  Not  long  before  the  regular  time  of 
departure,  plaintiff,  intending  to  go  to  Ludlow,  entered  the 
car,  and  in  doing  so,  pushed  with  some  force  against  a  brake- 
men,  Myer,  who  was  then  in  the  act  of  changing  his  clothing. 
There  were  angry  words  between  the  two  men,  and  there  is 
some  dispute  as  to  the  language  used,  but  the  plaintiff  was 
suffered  to  come  in  and  take  a  seat.  Two  other  men,  Smith 
and  Carlson,  with  whom  he  was  associated,  and  who  were  also 
going  to  Ludlow,  had  preceded  him  a  few  moments,  and  still 
another  of  the  party,  Kumly  by  name,  came  in  a  moment  later. 
There  were  several  other  persons  in  the  car  who  were  also 
going  as  passengers.  The  brakeman,  Myer,  offended  at  the 
previous  conduct  of  the  plaintiff,  went  out  and  soon  returned 
with  the  conductor  and  another  brakeman.  The  conductor,  on 
coming  in,  asked  which  were  the  men  who  had  forced  the 
door,  and  Myer  pointed  out  the  plaintiff  and  Smith  and  Carl- 
son. There  is  conflict  in  proof  as  to  the  details  of  what  was 
then  said  and  done,  the  plaintiff  and  his  friends  insisting  that 
they  acted  wholly  on  the  defensive,  and  that  the  ti'ain  men 
were  the  aggressors;  but  the  result  of  it  was  that  the  three 
men  so  pointed  out  by  Myer  were  sharply  assaulted  and  beaten 
and  put  out  of  the  car.  They  were  afterward  suffered  to 
return  and  were  carried  to  Ludlow. 

By  the  special  finding  of  the  jury  it  appears  the  plaintiff 
was  intoxicated  when  he  entered  the  car  and  that  the  entry 
was  made  in  a  violent  manner. 
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The  degi-ee  of  intoxication  or  violence  18  not  found,  and  in 
looking  to  the  evidence  on  these  j)oints  it  is  not  easy  to  deter- 
mine just  how  much  there  was  of  either.  The  general  verdict 
of  guilty  perha])8  implies  there  was  not  much,  and  the  evi- 
dence would  justify  such  a  conchision. 

The  plaintiff  was,  no  doubt,  somewhat  uncouth  and  violent 
in  his  manner,  and  violated  propriety  to  some  extent  in  mak- 
ing his  entrance.  But  his  offense  of  pushing  the  door  against 
the  brake  man  was  rather  inadvertent  than  otherwise,  and  wa> 
a  trivial  thing  which  might  well  have  been  overlooked.  How- 
ever, it  is  probable  that  had  the  brakeman  declined  to  admit 
him  on  account  of  his  rudeness  and  his  intoxication,  there 
would  have  been  warrant  for  the  exclusion. 

After  the  plaintiff  was  admitted  and  to<»k  his  seat  there  wa^r 
no  further  occasion  to  object  to  his  ])resunce,  exce})t  that  be 
was  intoxicated.  Here  arises  one  of  tlie  two  ))oints  chiefly 
relied  on  by  appellant  in  this  and  in  the  trial  court:  that  as  it 
is  an  offense  against  the  State  to  be  intoxicated  in  any  jniblic 
])lace,  and  as  plaintiff  was  intoxicated  in  this  i^iace,  which  was 
undoubtedly  public,  he  was  not  lawfully'  there,  and  hence  it 
was  lawful  to  eject  him  for  this  cause.  While  it  may  be  the 
train  men  might  have  properly  arrested  and  taken  him  before 
a  magistrate  on  a  charge  of  drunkenness  (by  virtue  of  the 
])olice  authority  conferred  by  statute  on  the  em])loyes  of 
trains  and  steamboats),  yet  they  were  not  authorized  to  inflict 
personal  violence  upon  him  because  of  what  ho  had  done,  or 
of  his  then  condition  of  intoxication. 

It  may  be  also,  that  if  he  was  intoxicated  they  might  have 
ejected-  him,  if,  after  being  re(|uested,  he  had  refused  to  go, 
using  no  unnecessary  force,  and  this,  even  though  his  intoxi- 
cation was  not  such  as  to  render  him  disaofreeable  or  dansrt^r- 
ons  at  the  time,  if  there  was  reason  to  believe  that  if  allowed 
to  remain  he  would  become  unfit  to  be  treated  as  a  passenger. 

But  the  jury  no  doubt  believed  from  the  evidence  that  the 
action  of  the  conductor  and  brakemen  was  inspired,  not  so 
much  by  the  then  condition  of  the  ])laintiff  as  by  his  manner 
of  entering  the  car ;  in  other  words,  that  they  intended  to 
correct  him  for  his  past  unseemly  conduct ;  and  as  might  have 
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been  exjiected  on  this  theory  of  the  case,  it  appears  tliat  alter 
the  punishment  had  been  imposed  the  plaintiff  and  his  friends 
^vere  allowed  to  re-enter  the  car  and  wer6  carried,  on  ])ayment 
of  the  regular  fare,  as  far  as  they  wanted  to  go  without  ob- 
jection on  account'of  intoxication. 

The  other  point  urged  by  appellant  is  that  plaintiff  did  not 
occupy  such  a  relation  to  the  defendant  as  to  make  it  its  duty 
to  protect  him  against  the  misconduct  of  the  servants  of  de- 
fendant.    An  argument  not  wanting  in  plausibility  and  citing 
many  authorities  is  presented  in  support  of  this  view.     We 
think  there  is  no  analoo^v  between  the  various  cases  referred 
to  and  the  one  at  bar.     In  this  case,  the  defendant  had  fur- 
nished a  conveyance  which  was  prepared  for  public  use  and 
to  which  the  public  were  invited.     It  was  not  necessary  that 
a  ticket  should  be  procured  in  advance  or  that  any  other 
arrangement  should  be  made.     It  was  customary  for  persons 
wishing  to  travel  that  way  to  enter  and  wait  until  the  train 
started,  and  when  called  on,  to  pay  fare  or  produce  a  ticket; 
and  while  one  intending  tcT  so  travel  might  change  his  mind 
and  leave  the  car  before  it  started  without  incurring  any  lia- 
bility, yet  the  defendant  owed  to  all  persons  entering  the  car 
for  that  purpose  a  certain  measure  of  duty,  for  a  breach  of 
which  an  action  would  lie.     It  was  the  duty  of  defendant  to 
protect  the  plaintiff  while  so  in  the  car  against  the  unlawful 
assaults  of  the  train  men,  and  for  such  assault  the  defendant 
would  be  liable.     This  duty  is  as  clear  as  it  would  be  if  one 
intending  to  take  a  train  had  entered  a  waiting  room  to  remain 
until  the  arrival  of  the  train.     There  could  be  no  doubt  in 
snch  a  case  the  company  would  be  answerable  for  the  conduct 
of  its  employe  in  charge  of  the  room.     Appellant's  argument 
rests  to  some  extent  n])on  the  proposition  that  the  plaintiff 
was  not  a  passenger  as  claimed  in  the  declaration.     It  is  not 
alleged  that  he  was  a  passenger  but  that  he  had  entered  the 
car  to  become  a  passenger,  and  so  is  the  proof.     True,  he  had 
purchased  no  ticket  and  no  express  contract  of  that  sort  had 
been  made,  but  he  had  gone  into  a  place  prepared  by  defend- 
ant for  public  accommodation  to  be  carried  to  the  point  desired 
for  the  fare  to  be  paid.     It  would  not  be  admissible  that  the 
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servants  of  defendant  in  charge  of  the  car  conld  maltreat  liini 
without  liability  on  the  part  of  defendant  simply  because  no 
express  contract  of  carriage  had  been  entered  into.  There 
was,  however,  a  conditional  offer  to  carry  implied  by  the  cir- 
cumstances which  plaintiff  accepted  by  going  to  the  car,  and 
thus  an  implied  conditional  contract  arose  between  the  parties. 

The  action  of  the  court  in  giving  and  refusing  instructions 
is  pressed  as  ground  of  reversal.  Tlie  points  made  in  this 
regard  are  in  substance  those  ah-eady  noticed.  After  carefully 
examining  the  various  instructions  we  are  satisfied  with  the 
ruling  of  the  court.  Tliose  given  embody  what  we  deem 
correct  principles  as  applicable  to  the  facts,  and  those  refused 
so  far  as  not  embraced  in  those  given  are  unsound  or  properly 
refused  because  there  is  no  evidence  on  which  to  predicate 
them.  It  is  not  necessarv  to  discuss  all  these  in  detail  and  we 
need  only  say  that,  in  our  opinion,  the  jury  were  well  advised 
as  to  the  law  of  the  case. 

The  evidence,  though  conflicting  in  some  particulars,  is  suf- 
ficient to  support  the  verdict,  and' we  find  no  good  reason  to 
distui'b  the  judgment,  which  is  therefore  affirmed. 

Jvdginent  affirmed. 

I.  C.  R.  R.  Co.  V.  Jab.  Smith. 

Wall,  J.  This  case  is  in  its  facts  like  the  case  of  I.  0.  R. 
R.  Co.  V.  Sheehan,  except  that  there  was  no  finding  that 
plaintiff  entered  the  car  in  a  violent  manner,  and  that  the  ver- 
dict is  for  $100.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 

I.  C.  R.  R.  Co.  V.  Oscar  Carlson. 

Wall,  J.  This  case  is  like  the  case  of  I.  C.  R.  R.  Co.  v. 
Smith,  in  its  facts  and  in  the  findings  of  the  jury,  though  the 
verdict  is  for  a  different  sum,  $25.  The  judgment  will  be 
affii'tned. 

Judgment  affirmed. 
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Chicago  &  Eastern   Illinois  Railroad  Company 

V. 

Alice  Tilton. 

Railroads —  Highicay  Crossing —  Neg ligence  —  Obstructions  —  In struc- 
tions. 

1.  There  5s  a  distinctioD  between  acts  of  negligence  that  may  be  declared 
by  the  court  as  matter  of  law,  and  such  as  must  be  found  by  the  jury. 
When  the  standard  of  duty  is  fixed  and  invariable  under  all  circumstances, 
its  omission  is  nexligence  and  may  be  so  declared  by  the  court. 

2.  In  an  action  against  a  railroad  company  to  recover  daninges  for  an 
injury  caused  by  a  collision  at  a  road  crossing,  it  is  proper  to  instruct  the 
jury  that  it  is  negligence  on  the  part  of  a  milroad  company  to  suffer  hedges 
or  trees  to  grow  upon  its  right  of  way  to  such  a  height  as  materially  to 
obstruct  the  view  at  road  crossings. 

3.  The  court  may  state  what  obstructions  are  unlawful,  but  the  jury 
must  determine  whether  the  obstructions  in  question  are  such  as  are  pro- 
hibited. 

[Opinion  filed  May  25,  1888.] 

Appeal  from  the  Circuit  Court  of  Yerraillion  County;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding. 

On  petition  for  re-hearing. 

Messrs.  William  Aemstbong  and  J.  B.  Mann,  for  appel. 
lant 

Messrs.  H.  M.  Steely  and  F.  Bookwalter,  for  appellee. 

Conger,  P.  J.  A  petition  for  re-hearing  has  been  filed  in 
this  ease  [26  III.  App.  362,]  in  which  it  is  insisted  that  the 
reasons  given  in  the  opinion  filed  in  this  cause  for  condemn- 
iDg  the  eighth  of  appellant's  instructions  apply  with  equal 
force  to  the  first  and  second  instmctions  given  for  appellee; 
that  it  is  invading  the  province  of  the  jury  as  much  for  the 
court  to  tell  them  as  matter  of  law  that  ''a  railroad  company 
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has  no  right  to  permit  or  suffer  a  hedge-row,  trees  or  any- 
thin  o;  else  to  grow  upon  or  overhang  its  right  of  way  to  such 
a  height  as  to  materially  obstruct  the  view  of  a  highway  or 
street  crossing,"  as  to  tell  them  it  is  negligence  in  one  attempt- 
ing to  cross  a  railroad  track,  not  to  stop  and  listen  and  look 
for  approaching  trains. 

Upon  a  careful  re-consideration  of  these  instructions  we  are 
of  opinion  there  is  a  clear  distinction  between  them,  and  that 
the  first  announces  a  correct  principle,  while  the  eighth  does 
not. 

Acts  of  negligence  that  may  be  so  declared  by  the  court,  as 
matter  of  law,  and  such  as  must  be  found  to  be  so  by  the  jury, 
are  clearly  distinguishable. 

The  rule  is  well  stated  in  Westchester  &  Phil.  K.  E.  Co.  v. 
McElwen,  67  Pa.  St.,  where  it  is  said :  "The  law  is  well  settled 
that  what  is  and  what  is  not  negligence  in  a  particular  case  is 
generally  a  question  for  the  jury,  and  not  for  the  court.  It 
is  always  a  question  for  the  jury,  when  the  measure  of  duty 
is  ordinary  and  reasonable  care.  In  such  cases  the  standard 
of  duty  is  not  fixed,  but  variable.  Under  some  circumstances 
a  higher  degree  of  care  is  demanded  than  under  others,  and 
when  the  standard  shifts  with  the  circumstances  of  the  case, 
it  is  in  its  very  natureincaj)ableof  being  determined  as  matter 
of  law,  and  must  be  submitted  to  the  jury  to  determine  "wliat 
it  is,  and  whether  it  has  been  complied  with.  But  when  the 
standard  is  fixed,  when  the  measure  of  duty  is  defined  by 
the  law  and  is  the  same  under  all  circumstances,  its  omis- 
sion is  negligence,  and  may  be  so  declared  by  the  court.  And 
so  when  there  is  such  an  obvious  disregard  of  duty  and  safety 
as  amounts  to  misconduct,  the  court  may  declare  it  to  be  neg- 
ligence as  matter  of  law.  But  where  the  measure  of  duty  is 
not  unvarying,  where  a  higher  degree  of  care  is  demanded 
under  some  circumstances  than  under  others,  when  both  the 
duty  and  the  extent  of  its  performance  are  to  be  ascertained 
facts,  a  jury  alone  can  determine  what  is  negligence  and 
whether  it  has  been  proved." 

In  Wharton's  Law  of  Negligence,  Sec.  420,  it  is  said:  "The 
question  of  negligence  is  one  of  mingled  law  and  fact,  to  be 
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decided  as  a  question  of  law  by  the  court  when  the  facts  are 
iindisputcd  or  conclusively  proved,  but  not  to  be  withdrawn 
from  the  jury  when  the  facts  are  disputed  and  the  evidence 
conflicting."     See  Thompson  on  Negligence,  Yol.  2,  p.  1236. 

For  a  railroad  company  to  suffer  hedges  or  trees  to  grow 
npon  its  right  of  way  to  such  a  height  as  to  materially  obstruct 
the  view  at  a  public  road  crossing,  we  think  is  negligence,  and 
it  may  be  so  asserted  by  an  instruction.  It  is  a  fixed  condition, 
not  depending  upon  tlie  particular  circumstances  of  each  case, 
bat  always  and  under  all  circumstances  increasing  the  danger 
to  those  attemj)ting  to  cross  the  track.  The  duty  of  the  com- 
pany to  prevent  such  obstructions  is  always  the  same,  and 
hence  the  omission  of  such  a  duty  is  always  negligence. 

Xor  does  this  rule  do  violence  to  the  general  proposition 
that  when  the  standard  of  duty  varies  with  the  circumstances 
of  each  case,  the  question  of  negligence  is  for  the  jury,  and 
not  for  the  court 

In  the  case  at  bar  the  court  was  authorized  to  instruct  tJie 
jury,  as  matter  of  law,  that  appellant  had  no  right  to  suf- 
fer a  hedge  row  to  grow  upon  or  overhang  its  right  of  way 
to  snch  a  height  as  to  materially  obstruct  the  view  at  a  street 
frroad  crossing;  but  whether  there  were  obstructions  of  the 
character  indicated  by  the  instructions,  would  be  a  question 
of  fact  for  the  jury.  The  character  of  obstructions  alleged 
to  be  upon  the  right  of  way,  and  whether  they  did  or  did  not 
materially  obstruct  the  view,  would  vary  with  the  changing 
circumstances  of  each  particular  case,  and  hence  the  jury,  and 
not  the  court,  must  determine  in  each  case  whether  they  were 
forbidden  by  the  rule  of  law  given  them  by  the  court. 

While  our  statute  has  not  declared  such  obstruction  to  be 
unlawful,  the  Supreme  Court,  in  a  number  of  cases  has;  and 
we  apprehend  these  repeated  rulings  have  fixed  the  duties  of 
railroad  companies  in  reference  to  this  subject  as  conclusively 
aaan  act  of  the  Legislature  would  have  done.  O.  &  M.  Rj. 
Co.  V.  Clutter,  82  111.  123;  Ind.  &  St.  L.  E.  E.  Co.  v.  Smith, 
78111. 112;  Dimmick,  Adm'r,  v.  C.  &  F.  W.  E.  E.  Co.,  80 
Til.  338;  C,  B.  &  Q.  E.  E.  Co.  v.  Lee,  Adm'r,  87  111.  454;  E. 
R  I.  &  St.  L.  E.  E.  Co.  V.  Hillmer,  72  111.  235. 
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In  the  Clutter  case,  aupra^  an  instruction  that  "  it  was  neg- 
ligence on  the  part  of  the  railroad  company  to  permit  grass  or 
weeds  to  grow  on  its  grounds  so  as  to  obstruct  tlie  view  of  the 
engine  driver,"  was  approved  and  declared  to  embrace  a  cor- ' 
rect  principle. 

As  to  the  second  of  appellee's  instructions,  we  do  not 
desire  to  enlarge  upon  what  was  said  in  reference  to  it  in  the 
opinion.  We  then  said  that  it  could  only  be  understood  by 
the  jury  as  applying  to  the  question  before  them  as  to  whether 
the  train  of  appellant  was  running  at  a  greater  rate  of  speed  . 
than  allowed  by  the  ordinances. 

The  re-hearing  will  be  refused. 


Edward  Wilson,  Conservator, 

V. 

Magdalena  Scovel  et  al. 

Promissory  Note — Bill  by  Conservator  to  Restrain  Collection  of  ^Mental 
Incapacity. 

Upon  a  bill  filed  by  the  conservator  of  the  payee  of  a  promissory  note  to 
restrain  the  collection  of  a  judgment  thereon  in  favor  of  the  assignee,  on  the 
ground  that  the  assignment  was  void  because  of  the  mental  incapacity  of 
the  assignor,  this  court  affirms  the  decree  of  the  court  below  dismissing  the 
bill. 

[Opinion  filed  May  25,  1888.] 

In  error  to  the  Circuit  Court  of  Fulton  County;  the  Hon. 
John  C.  Bagbt,  Judge,  presiding. 

Messrs.  D.  Abbott  and  H.  W.  Masters,  for  appellant. 

Messrs.  Barrere  &  Grant,  for  appellee. 

Wall,  J.  This  was  a  bill  in  chancery  by  appellant  as  con- 
servator of  Sarah  Littlejohn  to  restrain  the  collection  of  a 
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jadgment  obtained  by  appellee  Scovel  against  appellee  John 
Littlejohn,  upon  a  promissory  note  payable  to  said  Sarah  Lit- 
tlejohn,  which  note  appellee  Scovel  claimed  had  been  assigned 
to  her. 

The  chief  qnestion  was  whether  at  the  time  of  the  alleged 
assigment  the  payee  of  the  note  was  in  such  a  mental  condition 
as  to  be  able  in  law  to  dispose  of  the  note.  Collateral  ques- 
tions were  as  to  the  consideration  involved  and  as  to  the  bona 
iides  of  the  transaction  so  far  as  the  assignee  was  concerned. 
The  Cireait  Court,  upon  a  hearing,  dismissed  the  bill  and  ren- 
dered judgment  for  costs  accordingly. 

After  carefully  considering  the  evidence  as  it  is  preserved 
in  the  record  we  find  no  sufficient  reason  to  disagree  with  the 
conelnsion  60  reached,  and  the  decree  will,  therefore,  be 
affirmed. 

Decree  affirmed. 


Edward  Handy 
The  People  of  The  State  of  Illinois. 

Dram  Shops  —  License  —  Payment  "  i;j  Advance  "  —  Quo  Warranto^ 
Amendment  of  Information — Statutes — Remittitur. 

L  Under  the  act  of  1883,  a  valid  license  to  keep  a  dram-shop  can  not  be 
issued  unle«8  the  amount  payable  therefor  be  paid  in  adNrance  for  the  entire 
period  covered  by  the  license. 

2.  An  information  in  the  nature  of  a  quo  toarranto  lies  to  question  the 
rijrbt  of  a  dram-shop  keeper  to  exercise  the  franchises,  privilege  and  license 
to  keep  a  dram-shop  tinder  a  license  unlawfully  issued. 

3.  Such  an  information  may  be  amended. 

[Opinion  filed  May  29,  1888.] 

Appeal  from  the  Circuit  Court  of  Scott  County ;  the  Hoo, 
George  W.  Herdman,  Judge,  presiding. 
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Messrs.  Oscar  A.  DeLkuw  and  James  Callans,  for  appel- 
lant. 

What  is  meant  by  the  words  "  not  less  than  at  the  rate  of 
S500  per  annum?"  Webster's  definition  of  the  word  "rate" 
is  ''the  proportion  or  standard  by  which  quantity  or  value  is 
adjusted" — "Degree  in  which  anything  is  done" — "Degree 
of  value,  price."  The  word  "ratably"  he  defines  "  by  rate  or 
proportion — proportionally."  We  contend  tliat  these  words 
are  so  used  in  order  to  enable  the  municipal  authorities  to 
control  the  divisions  of  time  when  payment  in  advance  for 
such  license  must  be  made,  but  that  in  the  exercise  of  such 
power  they  are  limited  to  the  amount  of  not  less  than  $500 
per  annum.  In  Dennehy  v.  City  of  Chicago,  120  III.  634,  635, 
the  court  say,  after  reciting  the  clause  of  the  act  of  1883,  just 
quoted,  "  This  proviso  *  *  *  simply  afiFects  the  manner 
and  condition  of  its  exercise,  and  was  manifestly  designed  only 
to  produce  uniformity  as  to  the  mode  of  granting  licenses  and 
the  terms  upon  which  they  shall  be  granted  to  the  extent  that 
the  general  law  assumes  to  establish  uniformity  in  those 
respects."  Again,  contemporaneous  construction  of  thisstat" 
iite  by  the  local  municipal  authorities,  sustains  the  reasoning 
here  made.  If  the  construction  claimed  by  the  people  should 
be  the  true  one,  it  would  revolutionize  the  uniform  system  of 
all  the  local  municipal  authorities  in  this  State  in  exacting  the 
license  fee  by  fractions  in  advance.  The  general  law  of  this 
State  delegates  the  whole  subject  and  question  of  licensing, 
regulating  and  prohibiting  the  sale  of  intoxicating  liquors  to 
the  cities,  towns  and  villages,  provided,  that  in  gi-anting 
licenses,  such  corporate  authorities  shall  comply  with  whatever 
general  law  of  the  State  may  be  in  force  relative  to  the  grant- 
ing of  licenses.  See  Sec.  46  of  the  general  incorporation  act. 
And  it  is  needless  to  quote  or  multiply  authorities  showing 
that  the  Supreme  Court  has  liberally  construed  this  clause  of 
the  general  law. 

It  is  admitted  by  this  record  that  Handy  paid  his  money 
for  his  second  quarters  license,  and,  although  the  village 
authorities  tendered  him  back  his  said  $125  for  the  second 
quarter's  license,  in  controversy,  yet  they  at  no  time  revoked 
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his  license.  It  may  be  that  the  village  authorities  are  vested 
with  the  power  to  revoke  these  licenses,  but  it  has  not  been 
done  iD  this  case,  and  this  is  expressly  made  necessary  before 
he  can  be  proceeded  against.  Martel  v.  East  St.  Louis,  94  111- 
67 ;  Baldwin  v.  Smith,  82  111.  162. 

Again,  the  court  granted  leave  to  amend  this  information. 
This,  we  claim,  is  error.  We  are  aware  of  the  case  of  Hinze 
in  92  III.  406,  and  also  in  the  Shufeldt  case,  93  HI.  597,  but  we 
do  not  think  tlie  statute  of  amendments  and  jeofails  was  there 
brought  to  the  attention  of  the  court,  section  11  of  which 
expressly  provides  that  no  part  of  the  act  should  apply  to  in- 
formations, upon  any  popular  or  penal  statute.  This  is  clearly 
a  penal  statute,  because  in  addition  to  the  judgment  of  ouster 
a  fine  is  imposed.  People  v.  Waite,  70  111.  25  ;  Common- 
wealth V.  Chuly,  56  Pa.  St.  270;  Kex  v.  Parry,  6  Ad.  &  Ellis 
SIO ;  Brightly's  Leading  Election  Cases,  p.  144  ;  People  v- 
Moore,  73  Ilh  132 ;  People  v.  North  C.  Ey.  Co.,  88  111.  637 ; 
Dillon's  Mun.  Coi-p.,  Yol.  2,  Sec.  722  ;  High's  Ex.  Eem.,  Sec. 
m> ;  State  v.  Mead,  56  Vt.  Rep.  353. 

Mr.  J.  M.  Bkiggs  and  Mr.  Thomas  H.  Devine,  State's  At- 
torney, for  appellee. 

The  fee  should  have  been  paid  in  advance  for  the  whole 
time,  and  not  having  been  so  paid,  the  alleged  license  was  a 
nullity.  Mnnsell  v.  Temple,  3  Gilm.  95 ;  Lombard  v.  Cheever, 
3  Gilin.  472  ;   Spake  v.  The  People,  89  111.  621. 

The  third  count  in  the  information  was  framed  to  meet  the 
theory  that  the  license  fee  having  been  ])aid  three  months  in 
advance  ^t  the  time  the  license  was  issued,  the  defendant  was 
entitled  to  the  privilege  of  keeping  a  dram-ihop  for  that  period 
of  time.  We  do  not  agree  to  that  theory,  but  even  if  its 
soimclness  be  conceded,  at  the  end  of  that  time  the  license 
ceased  to  have  validity,  because.after  it  was  issued,  as  is  con- 
ceded by  the  stipulation,  the  president  and  trustees  of  the 
village  took  no  further  steps  in  regard  to  the  matter,  and 
without  official  action  on  their  part,  the  clerk  or  treasurer,  or 
both  together,  could  not  do  anything  which  would  operate  as 
an  extension  of  appellant's  privilege,  or  be  equivalent  to  a 
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renewal  thereof.  Under  a  provision  in  a  special  citj  charter, 
similar  to  the  clause  of  the  cities  and  villages  act,  relative  to 
intoxicating  liquors,  the  Supreme  Court  have  decided  that 
only  the  city  council  can  determine  the  issuing  of  liquor 
licenses,  and  that  the  issuing  thereof  can  not  be  delegated  to 
the  clerk  or  treasurer.  East  St.  Louis  v.  Wehrung,  50  111.31; 
Bibel  v.  People,  67  111.  175;  Kinmundy  v.  Mahan,  72  111.  464. 

Counsel  for  appellant  say  the  general  law  of  this  State  dele- 
gates the  whole  power  of  licensing,  regulating  and  prohibiting 
the  sale  of  intoxicating  liquors  to  cities,  towns  and  villages. 
And  so  we  say ;   but  in  exercising  the  delegated  power  they 
must  regard  the  positive   limitations  imposed  by  the  Legisla- 
ture, and  as  between  the  people   and   appellant  the  village 
authorities  had  no  more  power  to  waive   payment  in  advance 
than  they  had  to  waive  the  statutory  bond   required   by  the 
dram-shop  act;  and  it  is  well  settled  that  they  can  not  waive 
that  bond,  and  a  license  issued  without  requiring  a  bond  to  be 
first  executed  as  provided  by  statute  is  void  from  the  begin- 
ning.    The   State  v.  Henshall,  5  Chicago   Legal   News,  566, 
567 ;  Lombard  v.  Clieever,  3  Gilm.  472,  473. 

The  Henshall  case,  just  cited,  was  decided  by  the  Supreme 
Court  of  Wisconsin  upon  a  statute  substantially  like  ours  in 
its  provisions  relative  to  giving  bond.  However,  it  might  be 
in  a  controversy  between  the  village  and  appellant,  if  they 
should  knowingly  issue  a  license  to  him  and  take  his  money 
therefor  without  first  requiring  a  proper  statutory  bond,  as 
between  him  and  the  people,  such  license  would  be  void  ab 
initio^  and  being  thus  void  no  order  of  revocation  is  neces  ary; 
and  the  cases  of  Martel  v.  East  St.  Louis,  94  111.  67,  and  Bald- 
win V.  Smith,  82  111.  162,  cited  by  appellant's  counsel,  are  not 
pertinent.  The  licenses  in  those  cases  were  not  void  from 
the  beginning — on  the  contrary  they  were  held  to  be  valid. 

Counsel  say  he  is  protected  from  criminal  prosecution  in 
this  case,  under  the  circumstances,  even  if  no  formal  license 
had  issued;  and  to  this  point  they  cite  Prather  v.  People,  85 
111.  36.  That  case  has  no  application  here.  It  is  not  a  crimi- 
nal prosecution  to  impose  a  penalty  for  unlawfully  selling 
intoxicating  liquors.     There  is  no  question  of  criminal  intent 
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involved  in  the  case  at  bar.  It  is  a  civil  proceeding  instituted 
for  the  sole  purpose  of  ascertaining  whether  appellant's  alleged 
license  is  valid.  Tiiat  it  is  a  civil  proceeding,  altliough  the 
information  is  criminal  in  form,  is  decided  in  Ensminger  v. 
People,  47  111-  387,  which,  so  iar  as  we  know,  is  the  latest 
expression  of  our  Supreme  Court  on  that  point.  The  Legisla- 
ture lias  designated  it  a  civil  proceeding  in  the  7th  section  of 
the  chapter  on  qv^  warranto. 

Congee,  P.  J.     This  is  an  appeal  from  a  judgment  of  the 
Circuit  Court  of  Scott  county,  Illinois,  in  which  the  people 
recovered  judgment   of  ouster  and   a  fine  of  $100  and  costs 
a^inst  the  appellant,  upon  an  information  in  the  nature  of  a 
fuo warranto^  charging  the  appellant  with  usurping  and  unlaw- 
fully exercising  the  franchise,  privilege  and  license  to  keep  a 
dram-shop  within   the  incorporated   limits  of  the  village  of 
Bluffs,  in  the  county  of  Scott  and  State  of  Illinois. 

The  cause  was  heard  and  determined  by  the  court  below, 
and  judgment  rendered  upon  the  following  stipulated  and 
agreed  state  of  facts,  viz.:  "  That  no  plea  or  answer  need  be 
filed  to  counts  two  and  three  of  the  information  (a  demurrer 
having  been  sustained  to  the  first  count),  and 

"1.  It  is  admitted  that  the  village  of  BluflFs  was  and  is 
incorporated  nnder  the  general  law,  as  charged  in  counts  two 
and  three  of  the  information. 

"2.  That  the  president  and  trustees  of  said  village  did 
issue  a  license  to  the  defendant,  Edward  Handy,  as  charged  in 
said  counts. 

"  3.  That  before  said  license  was  issued  the  saijd  Handy 
executed  his  bond  to  the  people  of  the  State  of  Illinois,  in 
the  penal  sum  of  $3,000,  with  four  good  and  sufficient  sureties, 
freeholders  of  said  Scott  county,  dated  June  20,  1887,  which 
was  filed  with  the  village  clerk  and  approved  hy  said  village 
of  Bluflfs,  and  was  conditioned  as  provided  by  Sec.  5  of  the 
dram-shop  act. 

"4.  That  the  record  of  daid  village  of  Bluffs,  showing  the 
action  of  said  president  and  board  of  trustees  of  said  village, 
of  date  May  16,  1887,  is  as  follows:     A  motion  made  and  car- 
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ried  that  the  petition  and  bond  of  Edward  Handy  for  dram- 
shop license  be  received  and  accepted,  and  clerk  to  issue 
license,  money  to  be  paid  in  advance,  no  note  and  security  be 
taken;  so  instructed  by  the  board  of  trustees  and  president; 
his  security  and  bondsmen  being  the  following  named  persons: 
John  Torrance,  John  Tieman,  John  R.  Bagby  and  Herman 
Vanneer. 

"  5.  That  the  license  so  issued  by  said  village  of  Bluflfs,  and 
the  indorsements  thereon,  are  in  the  words  and  figures  follow- 
ing, to  wit: 

"Blutfs,  June  20,  1887. 
"Granted  to  Edward  Handy,  dram-shop  license  for  ten 
months,  from  Juno  20,  1887,  till  April  20,  1888,  and  said 
license  payable  three  mouths  in  advance.  Received  of  Edward 
Handy  the  sum  of  one  hundred  and  twenty-five  dollars  ($125) 
for  the  first  quarter,  commencing  June  20,  1887,  and  ending 
September  20,  1887;  second  quarter  due  September  20, 18b7; 
third  quarter  due  December  20,  1887,  being  four  months  till 
April  20,  A.  D.  1888. 

**  H.  A.  Bruno, 

Village  Clerk, 
"Corporate  seal  of  the  Village  of  BluflFs. 

"August  the  6th,  1887. 
"Received  of  Edward  Handy  one  hundred  and  twenty-five 
dollars  ($125)  for  second  quarter,  commencing  September  20, 
1887,  and  ending  December  20,  1887. 

"  6.  That  the  sum  of  $125  was  paid  by  defendant  for  said 
license  on  tlie  day  it  was  issued,  and  accepted  by  said  village, 
and  three  months  thereafter,  without  any  further  order  or 
action  of  said  board  of  village  trustees,  the  defendant  j^aid 
$125  to  the  village  clerk,  who  receipted  him  therefor  and  ]  aid 
the  same  over  to  the  village  treasurer;  but  afterward  the  vil- 
lage board,  to  wit,  on  the  22d  day  of  Se[)tember,  1887,  caused 
the  same  to  be  tendered  back  to  the  defendant,  who  rei'used 
to  receive  it  and  has  not  yet  received  it.  That  no  order 
revoking  said  license  has  been  made  by  said  village  board. 
That  said  defendant  has  kept  a  dram-shop  within  the  corporate 
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limits  of  said  village,  and  therein  has  sold  all  kinds  of  intoxi- 
cating liquors  at  retail  in  less  quantities  than  one  gallon,  from 
the  date  of  said  license  down  to  and  including  the  day  on 
which  this  proceeding  was  begun,  and  claimed  the  right  so  to 
do  onder  the  license  aforesaid  and  none  other,  and  now  claims 
said  license  is  a  valid  license  to  keep  a  dram-shop  as  aforesaid. 
That  the  bond  so  made  by  said  Handy  has  not  been  surren- 
dered  or  tendered  back  to  him. 

"7.  That  the  village  had,  before  May  16,  1887,  exercised 
the  powers  conferred  on  it  by  law,  and  passed  an  ordinance 
allowing  dram-shops  in  said  village,  which  was  then,  and  con- 
tinued to  be,  and  is  now  in  force.  The  sum  to  be  paid  for 
license  therefor,  in  advance,  to  bo  $500,  at  the  rate  of  $500 
per  annum. 

"8.  That  the  defendant  reserves  the  right,  as  he  did  on 
demurrer,  to  question  the  right  to  pursue  this  remedy  against 
him,  claiming  that  quo  warranto  does  not  lie." 

The  errors  assigned  upon  the  record  are: 

1.  The  court  below  erred  in  granting  leave  to  amend  the 
information. 

2.  The  court  erred  in  imposing  a  fine  on  defendant. 

3.  The  court  erred  in  rendering  the  judgment  of  ouster. 
The  first  error  is  not  well  assigned.     Sec.  9  of  Chap.  7,  E. 

S.;  Hinze  v.  The  People,  92  111.  414. 

The  fihe  of  one  dollar  which  was  imposed  upon  the  defend- 
ant bj  the  trial  court  has  been  in  this  court  remitted,  whicJi 
disposes  of  the  second  assignment  of  error. 

The  real  question  in  the  case  is  the  proper  construction  of 
Sec.  I  of  the  act  approved  June  15,  1883,  Sess.  Laws,  pago 
92,  the  language  of  which,  so  far  as  necessary  to  notice,  is  as 
follows:  " That  hereafter  it  shall  not  be  lawful  for  *  *  * 
any  village  in  this  State  to  grant  a  license  for  the  keeping  of 
a  dram-shop,  except  upon  the  payment,  in  advatice^  into  the 
treasury  of  the  village  *  *  *  such  sum  as  may  be  deter- 
mined by  the  authorities  of  such  *  *  *  village,  not  less 
than  at  the  rate  of  five  hundred  dollars  per  year."  Session 
Laws  1883,  p.  92. 

This  language,  we  think,  can  admit  of  but  one  construction, 
and  that  is,  the  proper  authorities  can  not  issue  a  valid  license 
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to  keep  a  dram-shop  unless  the  amount  to  be  paid  therefor  be 
paid  in  advance  for  the  entire  period  covered  by  the  license, 
not  less  than  at  the  rate  of  five  hundred  dollars  per  year. 

The  minimum  rate  per  annum  is  fixed,  and  whether  the 
license  issue  for  a  year  or  any  shorter  period,  the  amount 
required  to  be  paid  for  such  term  as  is  covered  by  the  license 
must  all  be  paid  in  advance.  If  it  may  be  in  installments  of 
three  months,  witl>  equal  propriety  it  could  be  divided  into 
weekly  or  even  daily  payments,  and  thereby  entirely  defeat 
the  object  of  the  law,  which  was  to  require  the  license  money 
to  be  paid  in  advance  for  and  during  the  life  of  the  license. 

It  is  also  urged  that  an  information  in  the  nature  of  a  giu) 
warranto  will  not  lie  in  a  case  like  the  present.  This  objec- 
tion is  not  well  taken.  See  Swarth  v.  The  People,  109  111. 
621. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Jvdginent  affirmed. 


9 

William  B.  McKinley  et  al. 

V. 

Charles  L.  Smith,  Receiver,  et  al. 

Fixtures — Personalty — Modification  of  Decree. 

In  a  controversy  between  creditors  of  an  insolvent  manufacturing^  com- 
pany as  to  which  of  certain  machines  were  fixtures,  this  court  having  pre- 
viously reversed  the  decree  of  the  court  below  in  rart  and  remanded  the 
can<^e  for  further  proceedings,  now  declines  to  interfere  with  the  decree  as 
modified. 

[Opinion  filed  June  26,  1888.] 

In  error  to  the  Circuit  Court  of  Champaign  County  ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Henry  M.  Beardsley,  for  plaintiff  in  error. 
The   record  shows  that  prior  to  December  29,  1883,  the 
company  had  been  a  tenant  on  the  land  which  on  that  day  it 
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bought  of  Beardsley  and  Harbison.  Having  been  a  mere 
tenant,  the  property  described  in  the  trust  deed  as  chattel  had 
been  up  to  that  time  considered  by  all  as  chattel.  It  could  not 
have  been  the  intention  of  the  parties  that  these  chattels 
should  became  fixed  to  the  realty  so  as  to  become  part  of  it, 
and  the  landlord  thus  acquire  title  to  it.  When  the  land  was 
bought  and  a  deed  for  it  obtained,  it  was  then  competent  for 
the  company  to  elect  to  consider  these  chattels  as  fixed  or  not. 
It  made  the  mortgage  naming  them  still  as  chattels.  So,  in 
fact,  they  never  bee  me  part  of  the  realty.  The  courts  of 
niiuois  have  held  constantly,  that  the  intention  of  the  parties 
is  the  one  matter  to  which  they  will  first  look  to  determine 
the  character  of  property  in  this  class  of  cases.  Jones  v. 
Ramsey,  3  LI.  App.  303  ;  Smith  v.  Moore,  26  111. 
392;  Kelley  v.  Austin,  46  111.  156  ;  Arnold  v.  Crowder,  81 
111.  56 ;  Ballon  v.  Jones,  37  111.  95. 

The  case  of  Eaves  v.  Estes,  10  Kas.  314,  was  an  action  of 
replevin  to  recover  possession  of  a  steam  engine,  manufactured 
by  Estes  &  Co.  for  Koehler.  Before  the  engine  was  removed 
by  Koehler  to  his  mill  he  executed  a  chattel  mortgage  upon 
it.  Prior  to  the  placing  of  the  engine  in  the  mill,  the  mill 
and  lot  on  which  it  was  built  were  mortgaged.  This  mort- 
gage was  afterward  foreclosed  and  the  property  purchased  by 
Eaves,  the  defendant,  who, claimed  the  property  as  part  of  the 
realty.  Kingman,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said:  "Under  the  light  of  the  adjudicated  cases,  and 
having  no  regard  to  the  terms  of  the  chattel  mortgage,  it 
may  well  be  doubted  whether  it  ever  becam  j  part  of  the  realty 
as  between  vendor  and  vendee.  See  Walker  v.  Sherman,  20 
Wend.  686,  etc.  *  *  *  But  when  we  consider  the  purpose 
of  the  parties  as  evinced  by  the  mortgage,  to  make  the  engine 
retain  the  character  of  a  chattel,  regardless  of  the  manner  of 
its  attachment  to  the  mill,  and  as  the  mortgage  violated  no 
principle  of  law,  wrought  no  injury  to  the  rights  of  othert*, 
and  was  in  the  interest  of  trade,  we  have  no  doubt  that  the 
engine  continued  to  be  personal  property.  *  *  *  In  this 
case  tlie  parties  have  declared  that  the  engine  shall  retain  its 
character  of  personalty;  and  the  facts  in  the  case  do  not  over- 
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come  the  inference  drawn  from  the  contract.  It  is  not  an 
inference  drawn  solely  from  the  relation  of  the  parties,  or  tlie 
nature  of  the  estate,  but  a  positive  stipulation  made  by  the 
parties.  The  intent  is  not  inferred  from  facts  or  left  in 
doubt." 

The  deed  of  trust  is  clearly  a  chattel  mortgage.  It  det?cribes 
the  separate  pieces  of  machinery,  etc.,  says  that  they  are 
situated  upon  certain  real  estate,  provides  for  possession  to  be 
retained  by  the  n\ortgagor  until  a  failure  to  pay,  provides 
that  the  mortgage  is  to  be  renewed  from  time  to  time  during 
the  life  of  the  debt  so  that  it  shall  be  at  all  times  a  valid  first 
lien  on  such  chattel  proj^erty,  and  provides  for  possessioa  and 
public  sale  by  the  trustee  in  case  of  a  failure  to  pay. 

The  court  below  should  have  modified  its  former  decree  as 
directed.  It  should  have  found  that  all  of  the  property  named 
in  the  deed  of  trust  under  the  head  of  "  machinery  and  chat- 
tels," was,  as  between  the  parties  before  this  court,  chattel 
property,  and  that  thesa  plaintiffs  in  error  have  a  first  lien  on 
all  of  said  property  under  the  deed  to  secure  them  for  the 
moneys  advanced  upon  the  credit  of  the  security  offered  by  the 
deed. 

Mr.  J.  L.  Ray,  for  First  National  Bank  and  H.  II.  HaiTis, 
defendants  in  error. 

In  a  mauufacturing  establishment  where  land  and  building 
are  owned  by  the  manufacturer  and  where  machinery  is  per- 
manent in  its  character  and  essential  to  the  purpose  for  which 
the  building  is  occupied  it  must  be  regarded  as  realty  and 
passes  with  the  building.  Whatever  is  essential  to  the  pur- 
pose for  which  the  building  is  used  will  be  considered  as  a 
fixture,  although  the  connection  between  them  be  such  that 
it  may  be  severed  without  physical  or  lasting  injury  to  either. 
Green  v.  Phillips,  26  Gratt.  (Va.),  752;  21  Am.  Eep.  323; 
Brennan  v.  Whittaker,  15  Ohio  St. -446;  Laflin  v.  Griffiths,  35 
Barb.  58;  McRea  v.  Central  Nat.  Bank,  66  IT.  T.  489;  Pierce 
V.  George,  108  Mass.  82;    Parsons  v.  Coj^eland,  38  Me.  537. 

As  between  mortgagor  and  mortgagee  of  a  large  brick 
building,  certain  boilers,  engines,  shafting  and  steam  pipes 
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for  heating  purposes,  the  latter  fastened  along  the  walls  with 
wroiight-iron  spikes,  were  hqld  to  be  a  part  of  the  realty, 
although  called  personal  property  in  a  deed  and  bill  of  sale  to 
the  mortgagor.  Qnimby  v.  Manhattan  Cloth,  etc.  Co.,  24  N. 
J.  Eq.  260. 

In  a  late  case  in  Massachn setts  a  contest  arose  where  the 
owners  of  a  machine  shop  had  mortgaged  the  real  estate  to 
one  party  and  mortgaged  the  machinery  in  the  building  to 
another  as  "  personal  property."* 

it  was  held  that  "snch  machines  and  their  appurtenances 
as  were  specially  adapted  to  be  used  in  the  shop  and  were 
annexed  to  it,  passed  by  the  mortgage  of  the  real  estate,"  and 
that,  too,  when  it  appeared  that  the  machines  might  be  re- 
moved without  injury  to  the  building.  Pierce  v.  George,  108 
Mass.  78. 

Other  articles,  which  appeared  not  to  be  essential  parts  of 
the  shop,  were  held  to  be  personal,  and  went  to  the  mortgagee 
of  the  personalty. 

And  where  such  machinery  was  leased  to  the  mortgagor, 
and  he  placed  it  in  the  buildings  and  mortgaged  the  prop- 
erty, the  machinery,  although  the  property  of  another,  ])aBsed 
onder  the  mortgage  of  the  realty  to  the  mortgagee.  Fryatt 
T.  Sullivan  Co.,  5  Hill,  116. 

These  authorities  show  that  the  key  to  the  solution  of  these 
qnestions  is,  "Were  the  fixtures  essential  to  the  enjoyment  of 
the  freehold  ?  were .  they  part  of  one  plant  and  factory  ? 
are  they  needed  to  make  a  complete  factory  ? "  And  further, 
in  SQch  contests  the  "fixed"  machinery  of  a  factory  or  ma- 
chine shop  always  goes  with  the  realty. 

Per  Curicmi.  This  is  a  controversy  between  certain  cred- 
itors of  the  insolvent  Champaign  Sugar  Company,  who  inter- 
vened by  petitions  herein  and  presented  their  claim  before 
the  special  master.  The  decree  of  the  Circuit  Court  having 
been  affirmed  in  part,  reversed  in  part  and  remanded  for 
further  consideration  and  modification  according  to  the  opin- 
ion of  this  court  [McKinley  v.  Smith,  25  111.  App.  168],  the 
only  question  upon  this  appeal  is  whether  the  modification 
made  is  in  accordance  with  that  opinion. 
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We  found  and  hold  that  Harris  and  the  bank,  by  virtue  of 
their  respective  judgments,  had  acquired  the  first  lien  on  the 
real  estate,  including  fixtures,  described  in  the  trust  deed  of 
the  company  to  Langley,  but  not  upon  the  personal  property 
therein  mentioned,  for  the  reason  that  execution  had  not  been 
taken  out  on  said  judgments  or  either  of  them,  and  that  cer- 
tain other  creditors  had  the  first  lien  on  said  personal  prop- 
erty. We  said:  "Question  is  made  as  to  what  was  personal 
property  and  what  fixtures.  Consisting  of  machinery  used  in 
connection  with  the  building,  it  is  difficult  for  us  to  determine, 
firom  the  evidence  in  the  record  describing  the  several  items, 
how  to  classify  them.  We  are  inclined  to  think  the  mas- 
ter's findings  in  reference  to  them,  approved  and  adopted  by 
the  decree,  were  not  correct  in  some  instances,  the  fanning 
mill,  for  example,  and  perhaps  others.  But  we  see  no  in- 
equity in  holding  everything  as  personalty  that  was  declared 
by  the  deed  to  be  such,  as  against  the  judgments — not  because 
the  deed  is  at  all  operative  as  an  incumbrance  prior  to  the 
judgments,  but  because  Harris  had  thereby  recognized  those 
articles  and  machines  as  personal  property.  The  intention  of 
the  board,  thus  manifested,  to  treat  them  as  such,  ought  cer- 
tainly to  be  regarded  as  a  very  weighty,  if  not  a  controlling 
circumstance  in  fixing  their  character." 

This  was  the  matter  in  respect  to  which  the  decree  was  to 
be  modified.  Upon  further  hearing  the  Circuit  Court  found 
that  the  deed  does  not  distinguish  fixtures  and  personal  prop- 
erty, nor  specifically  declare  the  character  of  any  item  therein 
mentioned  with  reference  to  their  distinction.  It  was  not 
before  the  writer  of  the  opinion  when  the  passage  above 
quoted  was  written,  but  he  assumed,  from  the  reiterated  state- 
ment in  the  brief  of  counsel,  without  any  distinct  recollection 
of  his  own  to  the  contrary,  that  it  did  so  distinguish  and 
declare.  Thus,  on  page  21  the  statement  that  '^  the  property 
described  in  the  trust  deed  as  chattel  property,  is  such  in  fact, 
and  not  a  part  of  the  realty"  is  italicized.  On  page  24  it  is 
said  that,  "  having  been  a  mere  tenant,  the  property  described 
in  the  trust  deed  as  chattel  had  been  to  that  time  considered 
by  all  as  chattel,"  and  that  the  tenant,  after  becoming  the 
owner,  "made  the  mortgage  (trust  deed),  naming  them  still 
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as  chattels."     On  page  29 :     "  The  parties  advancing   money 
then,  an<i  accepting  of  the  bonds  as  collateral,  did  so  under- 
standing that  the"judgments  were  not,  and  were   not   to   be 
made  liens  on  that  which,  in  the  deed,  with  reference  to  which 
all  parties  made  their  agreement,  was  nominated  as  chattel." 
All  this  was  said  of  specific  items  of  property,  and  was  asserted 
throughout  the  brief  on  that  subject,  as  if  it  were  not  ques- 
tioned, and  as  estopping  Harris,  who  was  a  member  of  the  board, 
and  also  the  bank  which  he  represented.     Doubtless  this  was 
the  belief  of  the  counsel,  to  which  he  still  adheres;  but  it  was 
matter  of  construction  and  inference  only. 

The  language  of  the   deed  is  as  follows,  after  the  descrip- 
tion of  the  lot:     "And  the  following  described  machinery 
and  chattels,  to- wit:  two  three-roll  four-foot  cane  mills  and 
gearing,and  cane  and  bagasse  carriers  connected  therewith ;  one 
one  hundred  horse  power  engine  used  for  propelling  said  mills ; 
Bix  steam  boilers ;  five  open  defecators  and  their  copper  coils  ; 
two  closed  defecators  and  their  copper  coils;  two  evaporators  and 
their  copper  coils;  seven  bone-black  filters;  one  vacuum  pan 
aod  one  vacuum  pump ;  one  hundred  crystal izing  cars  ;  five 
centrifugals  and  gearing  and  mixer ;  one  engine  used  for  pro- 
pelling the  same  ;  fourteen  iron  tanks  ;   30,000  pounds   bone- 
black  ;  one  bone  kiln ;  four  steam  pumps  ;   one   blower ;   all 
shafting  and   pulleys,  belts,   piping  and  valves.     All  of  said 
property  being  situated  upon  the  property  above  described." 
This  is  all  that  is  to  be  found  therein  from  which  to  deter- 
mine what  was  considered  by  the  parties  to  be  personal  prop- 
erty, and   what,  if  any,  fixtures.     The  order  of  the  board  on 
which  the  deed  was  prepared,  and  which  is  quoted  in  the 
opinion,   certainly    shows   they    considered   some   of    these 
articles  fixtures. 

We  think,  with  the  court  below,  that  while  the  deed  imports 
that  some  may  be  or  are  chattels,  it  does  not  declare  all,  or 
any  of  them  specifically,  to  be  such,  and  therefore  leaves  the 
character  of  each  to  be  determined  by  proof  aliunde. 

The  special  master,  as  directed  by  the  order  of  reference, 
reported  the  proofs  and  his  conclusions  thereon,  and  found 
that  all  the  engines,  cane  mills,,mixers,  gearing  for  centrifugals, 
filters,  the  bone  kiln,  vacuum  pan,  steam  pipes,  shafting,  hay 
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scales  and  all  machinery  used  about  the  sugar  house,  except 
defecators,  copper  coils  for  same,  evaporators,  copper  coils  for 
same,  steam  pipe  connecting  same,  two  wooden  juice  tanks, 
two  wooden  water  tanks,  fourteen  iron  tanks,  two  wooden  iron- 
lined  tanks,  seven  iron  filters,  one  hundred  crystal izing cars,  one 
juice  pump  and  one  hot  water  pump,  are  attached  to  and  part 
of  the  real  estate,  and  this  finding  was  approved  by  the  court 
below.  We  thought  it  evidently  erroneous  as  to  the  fanning- 
mill,  and  not  improbably  so  as  to  some  other  articles;  but  to  us 
much  of  the  machinery  mentioned  was  unfamih'ar,  and  the 
testimony  in  regard  to  its  attachment  to  the  building  or  soil, 
and  its  upc  in  the  process  of  making  sugar  or  syrup,  not  en- 
tirely clear;  while  the  master  and  chancellor,  being  on  the 
ground,  were  in  better  condition  to  understand  and  appreciate 
it.  Therefore,  since  the  decree  was  certainly  to  be  modified 
as  to  the  fanning  mill,  we  desired  the  court  to  reconsider  it  as 
to  the  other  articles,  and  especially  with  reference  to  the 
weight  to  be  given  to  the  supposed  characterization  of  them 
by  the  deed  of  trust.  This  has  now  been  done,  and  on  such 
reconsideration  upon  the  evidence,  including  said  deed,  and 
further  argument  of  counsel,  the  chancellor  has  seen  no  suffi- 
cient reason  for  modifying  his  original  findings  except  as  to 
the  fanning  mill;  and,  while  the  law  is  difficult  of  application 
as  to  some  other  of  these  articles,  we  are  not  prepared  to  hold 
he  has  erred  in  respect  to  them. 

The  decree,  as  modified,  will  therefore  be  affirmed. 

Decree  affirmecL 


James  W.  Tufts 

V. 

Susan  Johnson. 


Replevin^-Condifional  Sale — Declaration — Matter  of  Defense, 

In  an  action  of  replevin  brought  by  the  vendor  of  a  soda  water  apparatus 
for  a  forfeiture  under  a  contract  for  a  conditional  sale,  the  court  below  im- 
proporly  sustained  a  general  demurrer  io  the  declaration,  which  sufficiently 
states  a  cause  of  action . 
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[Opinion  filed   September   21,  1888.] 

Appeal  from  the  Circuit  Court  of   Sangamon  County;  the 
Hon.  J.  A.  CEEiGHToy,  Judge,  presiding. 

Action  of  replevin.     Demurrer  to   declaration,  which   was 
sustained  as  to  two  counts  thereof. 

The  two  counts  of  the  declaration  to  which  demurrer  was 
sustained,  allege  that  appellant  delivered  to  Fleury  Medicine 
Company  (now  Fleury  and  Company)  one  soda-water  appar- 
atus and  founts  upon  a  conditional  sale,  taking  therefor  a 
series  of  notes,  all  pf  which  contained  a  provision  that  the 
title  should  remain  in  Tufts  until  all  the  «iotes  were  paid,  and 
allowing  Tufts  to  retake  possession  for  non-payment  of  notes 
dt  matarity,  setting  out  one  of  said  notes  in  haec  verba.     That 
certain  of  said  notes  had  become  due  and  payable  and  remained 
unpaid,  and  that  appellant  was  therefore  entitled  to  the  pos- 
session of  the  apparatus  and  founts.     One  of  the  counts  alleges 
that  the  defendant,  Susan  Johnson,  well  knowing  that  Tufts 
had  claim  and  title  to  said  property,  colluded  with  Fleury  and 
Company,  and  received  from  them  a  bill  of  sale  to  said  prop- 
erty, and  took  possession  of  the  same,  which  was  without  a 
valuable  consideration,  and  done  by  the  said  Flenry  and  Com- 
pany for  the  object  and  purpose  of  defrauding  the  plaintiff. 

The  other  count  alleges  that  the  defendant  herein,  well 
knowing  that  the  plaintiff  had  claim  and  title  in  and  to  the 
said  apparatus  and  founts  above  described,  then  and  there 
negotiated  with  and  received  from  the  said  Fleury  and  Com- 
P^nji  hy  purchase,  the  said  apparatus  and  founts,  and  refused 
to  deliver  the  same  upon  demand.  A  general  demurrer  hav- 
ing been  interposed  and  sustained  to  these  counts,  the  plaint- 
iff withdrew  the  other  counts  and  judgment  was  rendered 
against  him  for  costs. 

Messrs.  Obendoeff  &  P^rroN,  for  appellant. 

Messrs.  John  C.  Snigq  and  John  M.  &  John  Mayo 
Paimer,  for  appellee. 

Vou  XXIX  8 
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Wall,  P.  J.  The  only  question  is,  whether  the  fourth  and 
fifth  counts  were  obnoxious  to  a  general  demurrer.  It  is  not 
controverted  that  upon  the  substantial  facts  alleged,  the  plaint- 
iff had  the  right  to  retake  the  property  as  against  the  vendee 
or  any  one  holding  under  him  with  full  notice  of  the  plaintiiFs 
rights,  and  this,  it  is  said  by  appellant,  and  we  presume  cor- 
rectly, was  the  point  involved  and  discussed  on  the  argument 
of  the  demurrer. 

Appellee  insists,  however,  that  the  declaration  fails  to  show 
that,  at  the  commencement  of  the  suit,  the  situation  alleged  by 
the  pleader  still  continued.  In  other  words,  while  plaintiff 
alleged  that  on  a  day  named  he  was,  by  reason  of  the  non-pay- 
ment of  certain  overdue  notes,  entitled  to  resume  the  property 
which  "defendant  unjustly  detained  and  refused  to  deliver  to 
plaintiff,  though  requested  so  to  do,  until,  etc.,"  still  it  did  not 
appear  but  that  the  notes  were  paid  before  suit  was  com- 
menced, thereby  cutting  off  the  rights  of  the  plaintiff.  This 
very  technical  objection,  if  a  valid  one,  should  hardly  vitiate  a 
declaration  upon  a  general  demurrer,  and  we  may  safely  as- 
sume under  our  ])resent  practice  that  if  suggested  below  it 
would  have  been  obviated  bv  amendment.  We  are  not  satis- 
fied,  however,  that  it  is  really  valid,  even  upon  the  reasoning 
of  the  brief. 

It  appears  default  in  payment  of  the  notes  at  maturity 
terminated  ipso  facto  the  riglitsof  the  vendee;  that  there  was 
such  default,  and  therefore  plaintiffs  had  the  right  to  retake, 
which  state  of  things  continued  "until,  etc.,"  meaning  until 
plaint  filed.  If,  after  default,  the  plaintiff  waived  or  accepted 
payment,  or  if  any  facts  occurred  which  would  in  law  prevent 
him  from  asserting  the  forfeiture,  it  should  be  set  up  by  way 
of  defense.  We  are  of  opinion  it  was  error  to  sustain  the 
demurrer.  The  judgment  will  be  reversed  and  the  cause 
remanded. 

lieversed  and  remand^. 
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The  People  ex  rel.  Abraham  Brokaw 

V. 

Commissioners  of  Highways. 

H'tghwaifs — Obstructions — Remedies — ^Mandamus — Statutes, 

This  court  affirms  the  judgment  of  the  court  below,  sustaining  a  demurrer  to 
a  petition  for  a  writ  of  mandamus  io  compel  commissioners  of  highways  to 
remove  an  obstruction  in  a  highway,  the  statutory  remedies  being  complete 
and  effective. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  tlio 
Hon.  0.  T.  Rkeves,  Judge,  presiding. 

Messrs.  James  S.  Ewing  and  James  S.  Neville,  for  appel- 
lants. 

The  commissioners  of  highways  permitted  a  party  to  build 
a  fence  across  said  road,  and  have  persistently  refused  to 
canse  said  obstruction  to  be  removed ;  and  though  notified  in 
writing  by  appellant  to  act  in  the  matter,  absolutely  refused 
to  take  any  action  with  reference  to  the  road  whatever. 

It  is  conceded  by  the  demurrer  to  tlie  petition  that  appel- 
lees refused  to  perform  any  part  of  their  duty;  not  only  that, 
but  lent  the  sanction  of  their  permission  to  the  violation  of 
the  law. 

The  question  iiere  involved  is  different  from  that  made  in 
the  County  of  St.  Clair  v.  The  People  ex  rel.,  85  111.  396,  and 
Commissioners,  etc.,  v.  The  People,  QQ  111.  339,  or  any  other 
case  decided  in  this  State. 

We  can  readily  understand  how  taandamus  might  not  be 
the  proper  remedy  "  to  remove  the  obstructions  of  long  stand- 
ing, maintained  as  a  matter  of  right  by  Ian*!  owners,  and 
believed  by  the  right  authorities  not  to  be  in  the  limits  of  the 
highway;"  but  how  it  could  be  said  it  is  not  the  duty  of  the 
highway  commissioners  to  keep  the' public  roads  free   from 
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obstructions  under  all  the   provisions   of  the  law  above    re- 
ferred to,  we  are  unable  to  understand. 

Messrs.  Tipton  &  B'ea.ver,  for  appellees. 

"When  an  indictment  will  lie  for  obstructing  a  public 
highway,  and  will  afford  a  remedy  convenient,  beneficial 
and  effectual  in  its  nature,  as  a  maJidamus  to  compel  the 
opening  of  the  highway,  a  mandamiis  will  not  be  awarded, 
and  when  it  appears  that  a  highway  has  been  obstructed, 
after  having  been  opened  and  traveled  by  the  public,  the 
proper  remedy  is  by  a  prosecution,  under  the  statute,  against 
the  party  causing  the  obstruction,  and  not  by  mandarmis  to 
compel  the  commissioners  of  the  highways  to  remove  the 
obstruction  and  open  the  road."  Commissioners  Town  of 
Hale  ex  rel.  v.  Welch,  73  111.  204. 

And  to  the  same  effect  see  People  v.  Curyea,  16  111.  547; 
People  ex  rel.  Kloppe,  92  111.  138;  Kloppe  v.  Stanley,  190 
III.  197;  Hyde  Park  v.  Thatcher,  13  111.  App.  616;  Commis- 
sioners V.  People,  2  111.  App.  27;  People  v.  Dulaney,  96*  111. 
512;  People  v.  Village  of  Crotty,  93  111.  186;  Trustees  v. 
Kay,  8  111.  App.  32;  Mulliner  v.  Brownson,  114  111.  512;  Com- 
missioners  v.  People  ex  rel.  Brokaw,  19  111.  App.  253;  S.  C, 
118  Bl.  339. 

The  court  in  cases  of  mandamus  may,  in  its  discretion,  refuse 
to  grant  the  w^rit  when  the  effect  of  granting  the  same  will 
throw  on  the  public  the  burden  of  repairing  the  road,  which 
may  be  of  little  or  no  benefit  to  the  public,  and  of  peculiar 
benefit  to  the  land  owner  or  land  owners  along  the  line. 

In  the  case  of  Supervisors  v.  People;  16  III.  App.  309,  the 
court  say :  *'  The  right  of  the  party  asking  for  a  writ  of  man- 
damm  must  be  unquestionable.  That  this  is  the  settled  law 
is  beyond  controversy.  Green  v.  The  People,  45  111.  225; 
County  of  St.  Clair  v.  The  People,  85  Bl.  396;  People  v. 
Town  of  Clayton,  88  111.  44;  People  v.  Davis,  93  111.  133." 
While  it  is  true  that  they  are  not  bound  to  show  that  they 
have  no  other  remedy,  yet  it  must  be  the  law,  that  a  man, 
under  the  statute,  broad  and  liberal  as  it  is,  can  not  bring 
viandamvs  on  all  occasions,  but  must  show  a  proper  cause  for 
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mandamus  under  the  decisions,  and  unless  he  does  so  he  is  not 
entitled  to  the  writ,  and  the  court  will  consider  the  question 
whether  or  not  there  are  other  and  better  remedies  open  to 
him. 

Conger,  J.  This  was  a  petition  for  a  writ  of  mandamus 
to  compel  appellees  to  remove  an  obstruction  placed  across  a 
highway.  A  demurrer  was  sustained  to  the  petition  and  it 
was  dismissed. 

It  is  averred  in  the  petition  that  some  one  had  built  a  stake 
and  rider  fence  across  a  public  highway  that  had  been  oj)ened 
and  in  use  for  more  than  twenty  years,  and  that  as  petitioner 
was  informed  and  believed,  such  fence  had  been  placed  there 
by  the  permission  of  appellees. 

Under  such  circumstances  the  relator  had  a  remedy  com- 
plete and  effective  either  by  virtue  of  Sees.  221  and  222, 
Chap.  38,  where  a  fine  of  $100  is  provided  Jind  the  nuisance 
shall  be  abated  by  theeheriflf,  or  the  ordinary  penalty  provided 
for  obstructing  highways  to  be  found  in  road  and  bridge  act. 
Corns.,  etc.,  v.  The  People,  etc.,  73  111.  203. 
The  judgment  of  the  Circqit  Court  will  be  affirmed. 

Judgment  affirmed. 


City  of  Champaign 

V. 

Uksula  Forrester. 

Municipal  Corporations— Nuistance — Improper  Use  of  Sewer — Ordi- 
nance— Resolution — Evidence — Instructions. 

1.  In  an  action  against  a  municipal  corporation  to  recover  daniaees 
cau^d  by  the  improper  use  of  a  sewer  having  its  outlet  throuerh  a  ditch  in 
the  street  in  front  of  the  plaintiff's  premises,  it  is  held:  Tiiat  the  court 
below  properly  admitted  a  certified  copy  of  a  resolution  of  the  city  council 
authnrizing  such  use  in  violation  of  an  ordinance,  as  evidonce  to  fHow  that 
the  city  knowingly  permitted  and  assented  to  such  violation  of  the  ordi- 
oance ;  that  the  defendant  is  liahle  for  permitting  and  authorizing  such  ini- 
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proper  use  of  the  sewer  ;  and  that  there  was  no  error  in  giving  and  refusing 
instructions. 

2.  A  municipal,  corporation  is  liable  to  the  head  of  a  familj'  for  damages 
caused  by  an  improper  use  of  a  sewer  in  violation  of  an  ordinance,  which 
it  not  only  permits  but  authorizes. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  Circuit  Court  of  Champaign  County  ; 
the  Hon.  J.  F.  IIuohes,  Judge,  presiding. 

Mr.  E.  L.  Sweet,  for  appellant 

Messrs.  Ra.t  &  Slauson,  for  appellee. 

Wall,  P.  J.  The  declaration  alleged  in  substance  that  the 
city  had  control  of  a  certain  sewer  which  was  constructed 
solely  for  the  purpose  of  carrying  water  from  certain  streets, 
and  that  it  was  its  corporate  duty  to  so  control  and  manage 
the  sewer  as  to  inflict  no  injury  upon  the  plaintiff,  yet  that 
the  city  did  knowingly  authorize  and  permit  divei's  persons 
and  owners  of  property  adjacent  to  said  sewer  and  to  other 
sewers  emptying  therein,  to  connect  therewith  and  drain  into 
it  divers  privies  and  cess-pools,  in  violation  of  the  ordinances 
of  the  city,  whereby  filth  was  carried  into  an  open  ditch  in 
the  street  in  front  of  the  premises  owned  by  the  plaintiff 
and  occupied  as  a  dwelling  house,  causing  the  air  to  become 
laden  with  foul  odors,  and  producing  annoyance,  discomfort 
and  injury  to  plaintiff  and  her  family,  and  rendering  the  prem- 
ises unwholesome  and  unfit  for  occupancy.  The  plea  was  not 
guilty.  The  case  was  tried  by  jury  and  there  was  a  verdict 
for  plaintiff,  assessing  damages  at  $4:25.  From  the  judgment 
entered  upon  this  verdict  an  appeal  is  prosecuted  to  this 
court. 

It  18  urged  that  the  court  erred  in  admitting  in  evidence  a 
certified  copy  of  a  resolution  of  the  city  council  permitting 
the  "  Carter  House,  "  a  hotel,  to  connect  its  privy  and  cess- 
])ool  with  the  sewer.  It  is  argued  that  the  city  is  not  liable 
for  a  failure  to  prosecute  those  who  violate  its  ordinances, 
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and  that  it  con  Id  not  by  a  mere  rejoin  tion  give  legal  authority 
to  violate  the  oi-dinance  which  prohibited  making  such  a  con- 
nection with  the  sewer,  nor  could  it  repeal  the  ordinance  by 
6Dch  means. 

It  is  not  necessary  to  assume  that  the  resolution  had  such 
effect  in  order  to  make  it  competent 

It  was  clearly  admissible  for  the  purpose  of  proving  the 
allegation  that  the  city  knowingly  permitted  its  ordinance  to  be 
thus  violated.  The  resolution  proved  this  and  also  that  the 
citj  co-operated  with  the  offender ;  and  by  other  proof  it 
appeared  that  it  received  a  consideration  of  $50  for  the  permis- 
sion. Grant  that  the  ordinance  was  not  repealed,  still  it  is 
shown  by  this  resolution  that  the  city  consented  to  its  vio- 
lation. 

"A  resolution  is  an  order  of  the  council  of  a  special  and 
temporary  character;  an  ordinance  prescribes  a  permanent  rulo 
of  conduct  or  government."  Dill.,  Mun.  Corp.,  Vol.  1,  Sec. 
244.  note. 

This  was  an  official  act  of  the  city  of  a  formal  character, 
properly  provable  under  the  issues  and  strongly  tending  to 
make  out  a  material  allegation  contained  in  the  declaration. 
It  was  competent  evidence. 

It  is  further  objected  that  the  court  erred  in  an  instruction 
for  the  plaintiff  as  follows : 

"  Tlie  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  city  of  Champaign  constructed  the  sewer  in 
the  street  called  Walnut  street,  and  the  open  ditch  into  which 
it  emptied,  and  had  the  control  and  management  thereof,  and 
that  the  aldermen  and  city  council  of  said  city  knew  that  the 
Baid  sewer  and  open  ditch  into  which  it  emptied,  mentioned 
in  the  evidence,  were  filthy  and  offensive,  and  knew  that  per- 
sons were  draining  privies  into  the  same,  and  permitted  the 
same  to  continue  up  to  the  time  this  suit  was  commenced, 
and  that  offensive  matter  from  said  sewers  and  privies  was 
deposited  in  the  street  adjacent  to  plaintiff's  residence,  and 
that  odors  arose  from  said  offensive  matter  in  said  seweV  and 
ditch  into  which  it  emptied  and  entered  the  dwelling  of  the 
plaintiff  and  rendered  the  same  unhealthy,  uncomfortable  and 
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offensive,  and  made  the  plaintiff's  house  disagreeable  and  un- 
healthy to  live  in,  as  alle^^ed  in  plaintiff's  declaration,  then  the 
plaintiff  is  entitled  to  recover  such  damages  as  the  jury  may 
find  from  the  evidence  will  compensate  her  for  such  injury, 
if  any,  to  herself  and  family,  by  reason  of  such  offensive 
odors." 

It  is  argued  that  this  instruction  does  not  confine  the  jury 
to  the  consideration  of  damages  caused  by  the  connection  with 
the  Carter  House.  No  reason  is  suggested  why  the  jury 
should  be  so  confined.  There  was  proof  of  other  instances 
where  the  city  had,  not  by  resolution,  knowingly  permitted, 
if  not  expressly  authorized,  such  connections,  and  the  evidence 
was  sufKcient  to  predicate  the  instruction  in  this  respect.  It 
is  said  that  it  is  objectionable  because  it  asserts  in  effect  an 
absolute  duty  on  the  part  of  the  city  to  prevent  the  bad  odors 
arising  from  the  ditch  which  annoyed  the  plaintiff. 

We  see  no  objection  in  this  regard.  We  think,  upon  the 
facts  assumed,  there  was  liability,  and  that  is  all  the  instruc- 
tion asserts. 

The  further  objection  is  made  that  it  instructs  the  jury  to 
give  damages  for  injuries  to  the  plaintiff's  family.  It  author- 
izes the  jury  to  give  the  plaintiff  "such  damages  as  will  com- 
pensate her  for  such  injury,  if  any,  to  herself  and  family,  by 
reason  of  such  offensive  odors."  It  is  apparent  that  the  head 
of  a  family,  a  householder,  is  damaged  by  anything  which 
renders  his  habitation  uncomfortable  and  unwholesome  to 
himself  or  his  family.  It  can  not  be  denied  that  the  discom- 
fort and  ill  health  produced  by  such  a  cause  as  here  alleged 
may  be  an  injury,  not  only  to  every  person  affected,  but  espe- 
cially so  to  the  head  of  the  family,  the  householder;  and,  when 
carefully  considered,  this  is  all  the  instruction  affirms  upon  this 
point.  Possibly  the  jury,  on  a  careless  reading,  might  give  it 
the  construction  contended  for;  and  if  defendnnt  was  appre- 
hensive that  the  jury  might  so  misunderstand,  it  was  its 
privilege  to  ask  another  instruction  making  the  point  clear. 

From  the  verdict  we  are  satisfied  there  was  no  misunder- 
standing. The  amount  allowed  was  certainly  warranted  by 
the  evidence,  and  if  the  instructions  were  justly  subject  to  the 
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complaint  made  we  ehould  hardly  feel  disposed  to  consider  it 
ground  for  reversal. 

The  further  point  is  urged  that  the  court  erred  in  ref u  sing 
the  second  instruction  asked  by  the  defendant.  That  instrnc- 
tioD  is  as  follows : 

"  The  court  instructs  the  jury  that  the  city  council  of  the 
city  of  Champaign  has  not  the  power  to  authorize  any  one  to 
violate  any  ordinance  of  said  city;  that  all  persons  mnst  take 
notice  of  this  fact,  and  that  any  attempt  on  the  part  of  the 
citv  council;  if  any  such  is  shown,  to  authorize  any  person  or 
persons  to  empty  any  privy  or  cesspool  into  the  sewer  in  ques- 
tion, is  absolutely  null  and  void,  and  does  not  make  the  city 
responsible  for  any  injury  occasioned  by  such  privy  or  cess- 
pool being  emptied  into  said  sewer." 

The  point  here  made  is,  in  effect,  the  same  as  that  presented 
in  the  objection  to  the  resolution  of  the  council  above  referred 
to,  extending  to  all  cases  where,  by  any  means,  the  city  had 
permitted  the  ordinance  to  be  violated.  The  proposition 
assumed  by  this  instruction  goes  to  the  foundation  of  the 
plaintiffs  case.     We  regard  it  as  essentially  unsound. 

True,  as  suggested,  a  city  is  ordinarily  not  liable  for  omit- 
ting to  prosecute  those  who  violate  its  ordinances,  but  the 
case  supposed  goes  much  further.  An  act  is  permitted  and 
authorized  which  not  merely  violates  an  ordinance  but  per- 
verts a  sewer  to  an  improper  use  and  inflicts  directly  an  injury 
upon  the  plaintiff. 

The  case  is,  in  effect,  the  same  as  though  a  street  or  side- 
walk were  suffered  to  become  unsafe  from  unlawful  or  im- 
proper use,  or  from  any  cause,  and  damage  ensues,  in  which 
case  the  city  is  held  liable  if  it  had  notice,  or  if  the  circum- 
stances were  such  that  notice  would  be  presumed.  Here  is  a 
defective  condition  authorized  by  the  city,  and  it  can  be  no 
defense  that  the  supposed  authority  was,  in  a  legal  sense, 
invalid.  It  can  not  be  nrged  as  a  defense  that  the  corporate 
act  complained  of  was  itself  insuflScient  or  in  violation  of  law. 
The  case  for  the  plaintiff  does  not  imply  that  ^the  authority 
under  which  the  sewer  was  tapped  was  valid.  The  law  is 
invariably  broken  when  actionable  tort  is  committed.     "A 


122  Appellate  Courts  of  Illinois; 

Vol.  29.]  Prettyman  v.  Irwin. 

municipal  corporation  is  liable  to  indictment  for  a  public  nui- 
sance maintained  bj  it,  and  is  also  liable  for  damages  at  the 
suit  of  an  individual  who  sustains  8j)ecial  damages  therefrom. 
*  *  *  If  it  allows  its  streets  to  remain  out  of  repair,  or  if 
it  neglects  to  abate  nuisances  injurious  to  the  health  of  its 
citizens  which  it  has  the  power  to  remove,  or  if  it  permits 
any  public  nuisance  to  exist  upon  its  property,  it  may  be 
indicted  and  punished  the  same  as  an  individual.  *  *  * 
When  a  municipal  corporation  has  ample  power  to  remove 
a  nuisance  that  is  injurious  to  the  health,  endangers  the  safety 
or  impairs  the  convenience  of  its  citizens,  or  when,  in  the 
prosecution  of  a  public  work,  it  creates  a  nuisance,  it  is  liable 
for  all  the  injuries  that  result  from  a  failure  on  its  part  to  ex- 
ercise the  power  possessed  by  it,  and  for  the  injuries  resulting 
from  its  wrongful  acts."  Wood  on  Nuisances,  Sees.  743  and 
744;  Nevins  v.  City  of  Peoria,  41  111.  502;  City  of  Aurora  v. 
Reed,  57  111.  29;  City  of  Jacksonville  v.  Lambert,  62  111.  521. 

No  other  objections  are  urged  in  the  brief. 

We  are  satisfied  that  the  evidence  fully  sustains  the  case 
alleged  in  the  declaration  and  that  the  judgment  should  be 
aifirmed. 

Judgment  affirmed. 


B.  S.  Pkettyman  et  al 

V. 

Joseph  B.  Irwin. 

Equity  Jurisdiction — Practice — Sa U— Fraud. 

L  The  question  of  jurisdiction  to  grant  relief  in  equity,  if  not  raided 
before,  will  not  be  considered  by  this  court  unless  the  case  be  one  where 
chancery  would  under  no  circumstances  take  cognizance  of  the  subject- 
matter. 

2.  Upon  a  bill  alleging  fraud,  this  court  declines  to  interfere  with  a 
decree  for  the  complainant 

[Opinion  filed  September  21,  18S8.] 
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In  ebeoe  to  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  S.  S.  Page,  Judge,  presiding. 

Messrs.  William  Don  Maus  and  William  L.  Peettyman, 
for  plaiD  tiffs  in  error. 

Mr.  T.  N.  Greex,  for  defendant  in  error. 

Wall,  P.  J.  Appellants  insist  upon  tJie  fact  alleged  in  the 
bill  that  the  remedy,  if  any,  was  at  law,  and  that  there  was  no 
jurisdiction  to  grant  relief  in  equity.  The  point  was  not  made 
below,  and  it  comes  too  late  now  unless  the  case  be  one  where 
chancery  wonld  under  no  circumstances  take  cognizance  of  the 
subject-matter.  Stout  v.  Cook,  41  III.  447 ;  Ilickey  v.  For- 
restal,  49  III.  255;   Bd.  Supervisors  v.  Davis,  63  IlL  405. 

Fraud  is  one  of  the  heads  of  original  equity  jurisdiction. 
With  very  limited  exceptions  it  may  be  said  that  it  is  the 
subject  of  general  if  not  universal  jurisdiction  in  equity 
concurrent  with  courts  of  law  in  cases  cognizable  in  the  latter 
and  exclusive  in  those  beyond  the  reach  of  the  courts  of  law. . 
1  Story's  Eq.  Jnr.,  Sec.  184.    . 

Id  the  present  case  fraud  is  charged  and  denied  in  the 
pleadings  and  found  by  the  decree.  Various  considerations 
are  also  urged  by  appellee  in  support  of  the  position  that  the 
remedy  at  law,  if  any,  was  inadequate,  and  that  relief  in 
equity  was  essential  to  prevent  circuity  of  action  and  to  fully 
administer  all  rights  involved,  but  we  deem  it  unnecessary  to 
dwrell  upon  this  branch  of  the  case.  The  only  question  really 
important  is,  whether  the  substantial  allegations  of  the  bill 
are  sustained  by  the  proof. 

We  have  carefully  examined  the  entire  case  as  presented  in 
the  abstract,  frequently  referring  to  the  record,  and  after 
weighing  the  arguments  of  both  sides  we  are  inclined  to 
agree  with  the  conclusion  reached  by  the  Circuit  Court. 
Without  discussing  the  testimony,  we  need  state  only  the 
result  of  our  examination.     The  decree  will  be  affirmed. 

Decree  affirmed. 
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RiL^Y  Knowles 

V. 

Hiram  Knowles. 

Negotiable  Instruments — Notes — Consideration — Compromise  of  Doubt- 
ful Right — Duress — Ademption — Propositions  of  Law. 

1.  The  compromise  of  a  doubtful  right,  in  the  absence  of  fraud  and  with 
full  knowledge  of  the  facts  by  all  concerned,  is  a  sufiicient  consideration  for 

'  a  promise. 

2.  In  an  action  upon  promissory  notes  given  under  a  compromise  agree- 
ment, this  court  holds  that  the  evidence  fails  to  show  that  the  compromise 
was  brought  about  by  fraud  or  duress,  and  declines  to  interfere  with  the 
judgment  in  behalf  of  plaintiff. 

[Opinion  filed  September  21, 1888.] 

Appeal  from  the  County  Court  of  Menard  County ;  tlie 
Hon.  Cyrus  Epleb,  Judge,  presiding. 

* 

Messrs.  T.  W.  MoNeely  and  N.  W.  Branson,  for  appel- 
lants 

The  will  of  the  appellant's  father  gave  him  an  undivided 
one-third  interest  in  the  testator's  real  and  personal  estate,  the 
same  as  it  did  his  brothers  Hiram  and  Prettyman,  after  pro- 
viding for  a  few  small  bequests  to  others.  It  is  true,  appel- 
lant had  signed  a  paper,  in  his  father's  life-time,  purporting  to 
release  his  expectancy  in  his  father's  estate.  But  his  father 
afterward  died  testate,  and  by  his  will  he  devised  one-third  of 
his  estate  to  appellant.  Conceding,  for  the  sake  of  the  argu- 
ment, that  if  Marvel  Knowles  had  died  intestate,  a  court  of 
equity  would  have  given  force  to  appellant's  release  of  his  ex- 
pectancy in  his  father's  estate,  yet  the  fact  remains  that  Mar- 
vel did  not  die  intestate,  but  on  the  contrary,  left  his  last  will 
and  testament,  which  was  intended,  and  in  law  and  equity 
is  held  to  be  the  authoritative  expression  of  his  last  will  and 
intention  in  regard  to  the  disposition  of  his  estate.  That  will 
took  effect,  not  from  its  date,  nor  from  the  date  of  appellant's 
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release,  but  from  the  date  of  the  testator's  death.  Every  will 
is  construed  with  reference  to  the  real  and  personal  estate 
therein  devised,  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will. 

"  The  very  natarc  of  the  testamentary  act,  which  is  ex- 
pected to  take  effect  only  at  the  time  of  the  decease  of  the 
testator,  presupposes,  that  so  far  as  facts  and  circumstances 
are  susceptible  of  anticipation  by  him,  so  as  to  enable  him  to 
place  himself  in  the  position  he  will  then  be  in  relatively  to 
his  property  and  his  obligations  to  his  family,  he  will  have 
used  the  language  of  his  will  with  reference  more  particularly 
to  that  period."  1  Kedfield  on  Wills  (2d  Ed.),  *379-380.  See 
also  notes. 

*' General  devises  and  bequests  seem  to  have  been  univer- 
sally construed  to  include  all  which  it  was  in  the  power  of 
the  testator  to  dispose  of,  which,  as  the  law  now  stands,  in 
most  of  the  American  States,  will  embrace  all  the  testator's 
estate,  whether  real  or  personal,  at  the  time  of  his  decease." 
lb.  *3S5-6,  and  authorities  cited. 

"A  will  speaks  from  the  death  of  the  testator  and  not  from 
its  date,  unless  its  language,  by  fair  construction,  indicates  the 
contrary  intention."  Canfield  v.  Bostwick,  21  Conn.  550; 
Updike  V.  Tompkins,  100  Dl.  406. 

Then  the  pretense  of  Lowe  and  Eobinson  as  to  appellant's 
inability  to  hold  under,  the  will,  when  they  talked  him  into 
bigninor  the  note?,  was  false  and  fraudulent.  The  professional 
knowledge  and  character  of  these  men  gave  them  a  manifest 
advantage  over  the  plain  farmer  with  whom  they  were  deal- 
ing; they  took  an  undue  advantage  of  their  opportunity,  and 
misled  him  and  betrayed  his  confidence. 

There  was  no  other  consideration  to  the  notes  sued  on, 
and  there  was  no  pretense  of  any  other  consideration.  The 
only  inducement  urged  for  the  giving  of  the  notes  was  appel- 
lant's alleged  liability  on  the  indebtedness  which  his  father 
had  released  him  from,  and  his  alleged  inability  to  take  under 
the  will.  The  testimony  is  conclusive  to  this  effect.  Then  as 
both  of  these  inducements  were  false  and  fraudulent,  there  was 
no  consideration  whatever. 
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If  it  be  contended  that  there  was  some  sort  of  moral  obliga- 
tion on  part  of  appellant  to  pay  the  discharged  indebtedness, 
which  would  furnish  a  sufficient  cpnsideration  for  a  new 
promise,  such  contention,  in  the  light  of  authority,  is  not  ia 
accordance  with  the  law. 

A  promise  to  pay  a  debt,  aft^r  it  has  been  released  by  the 
creditor,  is  not  binding  for  want  of  consideration;  and  there  is 
no  moral  obligation  on  the  released  debtor  which  is  a  suffi- 
cient consideration  for  a  new  promise  ;  and  there  is  a  dis- 
tinction between  the  case  of  a  debt  discharged  by  the  volun- 
tary act  of  the  creditor,  and  the  case  of  a  debt  discharged  by 
some  positive  provision  of  law.  Hale  v.  Hale,  124  Mass. 
292  ;  Ingersol  v.  Martin,  58  Md.  67  ;  42  Am.  Kep.  322 ; 
Stafford  v.  Bacon,  1  Hill,  532 ;  Warren  v.  Whitney,  42  Me. 
561;  Montgomery  v.  Lampton,  3  Mete.  519;  Shepard  v. 
Rhoades,  7  R.  I.  470  ;  Valentine  v.  Foster,  1  Met.  522  ;  Snev- 
ily  V.  Reed,  9  Watts,  396;  Wright  v.  Clarke,  34  Miss.  116; 
Mason  v.  Campbell,  27  Minn.  54. 

The  principle  of  ademption  or  satisfaction  of  a  legacy  by  a 
subsequent  gift,  is  ap])licable  only  to  legacies  of  personal 
property,  and  not  to  devises  of  land.  "  The  principle  of 
ademption  by  subsequent  portion  has  not  been  applied  to  de- 
vises of  real  estate."     2  Redfield  on  Wills,  539,  Ed.  1866. 

A  devise  of  real  estate  can  not,  like  a  pecuniary  legacy,  be 
affected  by  any  subsequent  transaction  between  the  testator 
and  the  devisee,  but  must  stand  until  it  is  revoked  or  altered 
in  the  manner  prescribed  by  law."  Allen  v.  Allen,  13  S.  C. 
512;  36  Am.  Rep.  716. 

Thet  i>rinciple  of  ademption,  or  presumption  of  satisfaction, 
will  not  apply  where  the  legacy  and  the  subsequent  portion  or 
gift  are  not  ejusdem  generis.  2  Redfield  on  Wills,  538  ;  1 
Pomeroy's  Eq.  Jur.  602  ;  2  Story's  Eq.  Jur.,  Sec.  1111. 

The  principle  of  ademption  will  not  apply,  nor  the  pre- 
sumption of  satisfaction  arise,  where  the  be(|uest  to  the  child 
is  of  a  residue,  or  of  some  portion  of  the  residue,  in  which  case 
it  is  not  regarded  as  a  ])ortion.  A  residue  is  always  changing. 
2  Redfield  on  Wills,  539. 

"  No  presumption  of  an  intention  to  adeem  arises  where  the 
bequest  is  of  a  residuum  or  of  an  interest  therein,  and   this 
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because  a  residuum  or  an  interest  therein  can  never  be  re- 
garded as  a  portion,  strictly  speaking,  inasmuch  as  the  amount 
is  necessarily  of  an  uncertain  character,  and  hence  the  pre- 
sumption against  double  portions  does  not  arise."  Allen  v. 
Allen,  ^jpra/  Farnham  v.  Phillips,  2  Ark.  216  ;  Freemantle 
V.  Banks,  5  Yes.  85. 

Mr.  S.  H.  Blane,  for  appellee. 

Under  the  law  of  '*  ademption,"  as  laid  down  by  the  author- 
ities, appellant's  legacy  or  bequest  under  the  will  had  been 
"adeemed"  or  satistied  by  the  testator  by  tlie  subsequent  gift 
to  apjiellant  of  the  $2,716.  Pomeroy's  Equity  Jurisprudence, 
Vol.  1,  Sec.  553  et  seq. 

*' Where  a  parent  gives  a  legacy  to  a  child,  not  stating  the 
purpose  with  reference  to  which  he  gives  it,  the  court  under- 
stands him  as  giving  a  portion;  and,  by  a  sort  of  artificial  rule, 
upon  an  artificial  notion,  and  a  sort  of  feeling  upon  what  is 
called  a  leaning  against  double  portions — if  the  father  after- 
ward advances  a  portion  on  the  marriage  of  that  child,  though 
of  less  amount,  it  is  a  satisfaction  of  the  whole  or  in  part." 
See  also  Story's  Eq.  Jur.,  2d  Vol.,  Sees.  1110  to  1118  inclu- 
sive. 

If  the  ground  taken  by  appellant's  counsel,  that  in  order  to 
support  a  promise  to  pay  a  disputed  claim  such  claim  should 
be  sustainable  at  law  or  in  equity,  be  correct,  it  would  not  sus- 
tain the  ground  of  defense  in  this  case,  because  there  existed 
in  favor  of  the  payee  of  the  notes  a  sustainable  claim  in  equity ; 
but  we  do  not  think  the  position  tenable,  nor  in  accordance 
with  the  decisions  of  our  Supreme  Court.  "The  compromise 
of  a  doubtful  right  is  a  sufficient  consideration  for  a  promise; 
and  it  is  immaterial  on  whose  side  the  right  ultimately  turns 
out  to  be,  as  it  must  always  be  on  one  side  or  the  other,  be- 
cause there  can  be  but  one  good  right  to  the  same  thing." 
McKinley  v.  Watkins,  13  111.  140;  Miller  et  al.  v.  Hawker,  60 
111.  185;  Honeyman  v.  Jarvis,  79  111.  319;  Bond  v.  Coats,  16 
hid.  202;  Chitty  on  Contracts,  5th  Ed.,  p.  29;  Chitty  on  Con- 
tracts, 5th  Ed.,  p.  44;  Zane  v.  Zane,  6  Munf.  406;  Ilindert  v. 
Schneider,  4  111.  App.  203. 
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In  the  case  of  Zane  v.  Zane,  supra^  the' court  say:  "The 
compromise  of  doubtful  and  conflicting  rights  and  claims,  and 
the  settlement  of  boundaries,  is  not  only  a  good  consideration 
to  uphold  an  agreement,  but  is  highly  favored  in  law." 

Wall,  P.  J.  This  was  an  action  of  assumpsit  by  appellee 
against  appellant  upon  two  promissory  notes.  The  defense 
interposed  was  want  of  consideration.  The  case  was  tried  by 
the  court,  a  jury  being  waived,  and  there  was  judgment  for 
the  plaintiflF,  from  which  an  appeal  is  prosecuted  to  this  court 

The  principal  facts  disclosed  by  the  proof  are  that  the  appel- 
lant, the  appellee  and  Prettyman  Knowles  were  the  sons  of 
Marvel  Knowles;  that  the  latter,  who  resided  in  Indiana,  held 
promissory  notes  signed  by  the  appellant,  amounting  to  $2,700; 
that  in  April,  1882,  an  agreemsnt  between  appellant  and  his 
father  was  entered  into  by  which  the  latter  surrendered  these 
notes  to  the  appellant  and  he,  the  appellant,  executed  a  writ- 
ten instrument  by  which,  in  consideration  of  the  cancellation 
of  said  notes,  he  released  all  interest  he  might  have  in  the 
estate,  real  or  personal,  of  his  father. 

Previous  to  this  date  the  father  had  made  his  will,  by  which 
he  gave  the  main  part  of  his  property,  real  and  personal,  to 
his  said  three  sons.  This  will  he  never  changed,  notwithstand- 
ing the  release  executed  by  appellant,  and  he  died  in  July, 
1883,  leaving  it  as  his  last  testament.  Soon  after  his  death,  the 
appellant  made  the  claim  that  under  the  will  he  was  entitled 
to  one-third  of  the  lands  left  by  his  father,  in  Indiana,  and  after 
some  discussion  of  the  matter  his  brothers  were  induced  to 
make  him  a  deed  therefor  in  recognition  of  the  claim.  Shortly 
after,  it  was  discovered  that  the  deed  did  not  properly  describe 
the  lands,  whereuix)n  appellant  conveyed  back  to  his  brothers, 
and  the  latter  then  conveyed  to  him  the  land  by  a  correct 
description ;  but  before  this  last  deed  was  made,  appellant 
having  set  up  a  claim  to  a  share  pf  the  personal  estate,  the 
question  was  agitated  as  to  his  liability  upon  the  old  notes 
surrendered  to  him  when  he  executed  the  release  above  men- 
tioned. 

Appellant  was  invited  to  the  house  of  Mr.  Lowe,  who  was 
an  attorney  for  the  brothers,  Hiram  and  Prettyman,  where  he 
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remained  from  four  o'clock  in  the  aftenioon  until  three 
o'clock  the  next  morning. 

The  conference  resulted  in  his  giving  the  notes  in  snit  with 
others,  in  all  amoujiting  to  $1,800. 

He  insists  that  he  was  overeached  by  the  attorneys  of  his 
brothers;  that  he  was  made  to  believe  if  he  claimed  one-tliird 
of  the  estate  mider  the  will  he  would  be  compelled  to  pay  the 
$2,700  which  he  owed  his  father,  and  that  suit  would  be 
brought  against  him  on  that  liability  if  he  did  not  adjust  the 
matter.  His  testimony  as  to  what  occurred  at  that  time  is 
uncontradicted.  Assuming  this  statement  to  be  true,  the  ques- 
tion is  whether  there  was  such  a  want  of  consideration  as  to 
render  these  notes  invalid  for  that  cause. 

The  giving  of  the  notes  in  suit  was  evidently  a  settlement 
of  the  whole  controversy  in  regard  to  the  estate,  and  another 
deed  was  executed  by  Hiram  and  Prettyman  for  one-third  of 
the  lands,  which  deed  contained  also  the  following  provision  : 
"And  it  is  agreed  by  the  grantors  that  they,  as  heirs  of  Mar- 
vel Knowles,  hereby  release  the  grantee  from  all  obligations 
and  release  which  said  Riley  Knowles  incurred  and  referred 
to  in  a  certain  release  executed  by  him  to  the  said  Marvel 
Knowles  on  the  2d  day  of  May,  1882." 

It  is  quite  certain  that  there  was  a  dispute  and  serious  con- 
troversy as  to  the  right  of  appellant  to  take  under  the  will 
after  he  had  received  a  cancellation  of  his  notes  of  $2,700 
and  released  his  claim  upon  his  father's  estate. 

Xo  doubt  the  testator  supposed,  whether  correctly  or  not, 
that,  holding  this  release,  it  was  unnecessary  to  change  or 
modify  his  will  to  conform  to  the  understanding  then  arrived 
at,  and  it  was  clearly  and  palpably  inequitable  for  apjiellant, 
under  the  circumstances,  to  insist  upon  taking  under  the  will 
?rithout  accounting  for  the  notes  which  had  been  surrendered 
to  him.  We  are  not  advised  what  might  or  might  not  have 
been  the  result  of  the  litigation  in  the  State  of  Indiana,  nor  do 
we  feel  called  upon  to  determine  what  would  have  been  the 
result  of  such  a  controversy  in  the  State  of  Illinois.  There 
was  a  moral  obligation,  if  nothing  more,  resting  upon  appel- 
lant to  make   good  the  $2,700   if   he    participated    in  the 

Vol.  XXIX  » 
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estate,  and  there  was  such  substantial  ground  of  controversy 
upon  common  law  principles  that  he  or  any  man  might  well 
have  considered  it  very  doubtful  whether  he  would  not  finally 
be  required  to  meet  the  demand  thus  asserted  by  his  brothers, 
and  in  such  case  he  may  well  have  considered  it  the  part  of 
wisdom  to  make  an  equitable  adjustment  of  the  matter,  thus 
ending  amicably  what  might  have  been  a  bitter  and  losing 
contest. 

The  doctrine  of  ademption  was  perhaps,  if  not  probably, 
applicable  so  far  as  the  personal  estate  is  concerned,  and  how 
much  there  was  of  that  does  not  clearly  appear. 

We  can  not  see  that  any  fraud  or  duress  was  employed  to 
induce  the  making  of  this  settlement.  Appellant  was  not 
misled  in  supposing  that  the  advice  and  arguments  of  the 
attorneys  were  at  all  disinterested,  for  he  knew  these  attor- 
neys were  representing  his  brothers.  In  dealing  with  them 
he  could  not  regard  them  as  his  advisers ;  he  and  they  stood 
at  arms'  length,  and  he  saw  fit  to  use  his  own  judgment 
in  refuting  or  conceding  their  arguments.  It  was  his  priv- 
ilege to  withdraw  and  take  legal  advice  from  those  who  were 
not  in  the  employ  of  his  adversary,  but  he  did  not  choose  to 
do^  so.  He  had  confidence  in  his  own  capacity  to  determine 
what  was  best  to  be  done,  and  he  does  not  pretend  that  he  was 
in  anywise  deceived  as  to  the  facts. 

He  claims  merely  that  in  a  cause  where  he  constituted  him- 
self a  judge  he  mistook  the  law  and  erroneously  decided 
against  his  own  rights.  It  is  unnecessary  to  refer  to  the  many 
authorities  that  are  in  point,  and  we  cite  only  the  case  of 
Honeyman  v.  Jarvis,  79  111.  318,  where  the  subject  is  thor- 
oughly discussed.  The  principles  there  stated  furnish  ample 
ground  for  the  position  of  appellee  that  there  was  a  valid 
consideration  for  the  notes  now  sued  upon.  It  was  there  said 
that  the  compromise  of  a  doubtful  right,  though  it  should 
afterward  turn  out  the  right  was  on  the  other  side,  where 
there  is  no  fraud  and  the  parties  act  in  good  faith  with  full 
knowledge  of  the  facts,  is  a  sufficient  consideration  for  a 
promise,  and,  quoting  from  Chitty  on  Contracts,  "  the  real 
consideration  which  each  party  receives  under  a  compromise 
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being  not  the  sacrifice  of  the  right  but  the  settlement  of  the 
dispute  and  the  abandonment  of  the  claim,  it  is  no  objection 
to  the  validity  of  the  transaction  that  the  right  was  really  in 
one  of  the  parties  and  that  the  other  had  no  right  whatever. 
The  fact  that  one  may  have  had  no  claim  is  immaterial  if  he 
was  honestly  mistaken  as  to  his  claim." 

It  is  manifest  that  the  validity  of  the  settlement  can  not  de- 
pend npon  the  accuracy  of  the  conclusion  reached  by  the  par- 
ties. Tlie  right  must  always  "be  on  one  side  or  the  other,  and 
therefore  the  compromise  of  a  doubtful  right  is  a  sufficient 
foundation  for  an  agreement.  Otherwise,  the  agreement 
would  stand  only  in  case  it  should  be  ultimately  decided  that 
it  correctly  settled  the  rights  involved,  and  the  making  of  a 
compromise  would  be  work  in  vain — merely  child's  play,  set- 
tling nothing. 

The  first  question,  therefore,  in  such  cases,  must  be  whether 
there  was  such  a  controversy  as  that  it  might  properly  be  said 
there  was  a  doubtful  right  If  there  was,  and  it  was  adjusted 
by  the  parties  without  fraud  and  upon  a  full  knowledge  of  the 
facts,  it  ouglit  to  stand  as  the  parties  fixed  it.  We  find  no 
occasion  to  dissent  from  the  conclusion  reached  by  the  trial 
court  as  to  the  facts. 

Complaint  is  made  that  the  court  refused  to  hold  proposi- 
tions Nos.  6  and  7  offered  by  appellant.  In  the  view  we  take 
of  the  case  these  propositions  were  inapt  and  imperfect  in 
their  assumed  statement  of  the  issues  raised  by  the  proof,  and 
it  would  have  shed  no  light  upon  the  subject  to  have  held 
them;  hence  it  was  no  error  to  refuse  them.     The  judgment 

will  be  afiSrmed. 

Judgment  affirmed. 
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Mary  Dunphy  et  al. 

V. 

James  Gorman  et  al. 

Fraudulent  Conveyances — Principal  and  Surety — Judgments — Suh- 
rogation — Merger — Parties — Remittitur. 

• 

1.  Where  a  conveyance  is  fraudulent  as  to  creditors  the  grantee  is  not 
entitled  to  peaceable  possession  of  the  property  conveyed,  so  long  as  other 
means  of  the  grantor  remain  unexhausted. 

2.  Where  a  voluntary  conveyance  is  made  the  presumption  of  fraud  may 
be  rebutted  by  proving  that  the  provision  was  reasonable  and  that  enough 
was  retained  by  the  grantor  to  preserve  his  solvency,  the  burden  of  proof 
being  on  the  donee. 

8.  A  surety  upon  paying  the  debt  of  the  principal  has  a  clear  right  to  be 
substituted  in  place  of  the  creditor  as  to  all  securities  held  by  the  latter.  A 
judgment  paid  by  him  will  be  kept  alive  for  his  benefit. 

4.  In  the  case  presented  this  court  declines  to  interfere  with  the  decree 
finding  the  conveyance  in  question  fraudulent. 

[Opinion  filed  September  21,  1888.] 

'    Appeal  from  the  Circuit  Court  of  Jersey  County;  the  Hon. 
Geokgk  W.  Hkrdman,  Judge,  presiding. 

Mr.  A.  A.  Goodrich,  Thomas  F.  Ferns,  and  James  K. 
Ward,  for  appellants. 

It  is  a  settled  question  of  law  that  a  husband  has  the  right 
to  provide  a  home  for  his  wife  and  to  this  end  may  convey  to 
her  real  estate  which  will  be  a  valid  transfer  as  to  all  the 
world  except  as  to  existing  creditors,  and  the  transfer  will  be 
held  good  as  to  them  when  the  debtor  retains  sufficient  proj> 
erty  to  pay  his  debts.  Giddings  v.  Watson,  53  III.  186; 
Bridgeport  v.  Kiddle,  55  111.  261;  Pratt  v.  Myers,  56  III.  23; 
Bittinger  v.  Kasten,  111  111.  260. 

"The  ])rincipal  ground  upon  which  a  court  of  equity  enter- 
tjiins  a  creditor's  bill,  is  that  the  remedy  at  law  has  been 
exhausted.  In  order  to  maintain  a  creditor's  bill,  it  must 
appear  that  a  judgment  has  been  rendered,  an  execution  has 
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been  issued  and  placed  in  the  hands  of  a  sheriflf,  and  that  it 
has  been  returned  no  property  found."  Preston  v.  Colby,  117 
111.  484;  Newman  v.  Willetts,  52  HI.  98. 

Where  a  judgment  is  recovered  upon  a  judgment,  the  latter 
is  merged  in  the  former  and  all  its  liens  or  priorities  are 
released.  Gould  et  al.  v.  Hayden  et  al.,  63  Ind.  443,  and  also 
eee  authorities  therein  cited;  Frazier  v.  McQueen,  20  Ark. 
68;  Boynton  v.  Ball,  105  111.  634. 

It  follows,  therefore,  at  the  time  of  filing  the  bill  complain- 
ants could  not  be  put  in  position  to  enforce  the  original  Kings- 
ton judgment  for  the  reason  it  had  become  merged — extin- 
gnibhed— and  there  was  no  riglit  of  Mrs.  Kini^ston  remaining 
in  respect  to  this  judgment,  to  wliich  complainants  could  be 
subrogated. 

A  surety  who  pays  the  debt  is  entitled  to  be  put  in  the 
place  of  the  creditor,  and  to  all  the  means,  and  to  every  remedy 
which  the  creditor  possesses  to  enforce  payment  from  the  prin- 
cipal debtor,  and  hence  the  surety  can  obtain  no  greater  right, 
or  obtain  a  better  position,  than  was  held  by  the  original 
creditor.  1  Story's  Equity,  447  etseq.;  Kirkpatrfck  v.  Ilowk, 
80  111.  122. 

Mr.  Jos.  S.  Caer,  for  appellees. 

Courts  of  equity  will  not  apply  the  technic  H  doctrine  of 
merger  where  the  intention  or  just  interests  of  the  parties 
require  the  incumbrance  kept  alive.  Fowler  v.  Fay  et  al., 
C2  111.  375  ;  Edgerton  et  al.  v.  Yoimg  et  al.,  43  111.  465; 
Richardson  v.Hockenhull,  85  111.  124  ;  Worcester  Nat.  Bank 
V.  Cheeney,  87  111.  602. 

In  this  case  the  lands  conveyed  to  Mary  Dunphy  were 
cleanly  liable  for  the  payment  of  the  judgment  debt  of  Patrick 
Dunphy  and  others  to  Kate  C.  Kingston,  and  at  the  same  time 
these  sureties  were  by  virtue  of  the  a|)peal  bond,  personally 
bound  for  the  same  debt;  and  they  being  compelled  by  execu- 
tion to  pay  tliat  debt,  are  entitled  to  be  subrogated  to  Mrs. 
Kingston's  rights  in  the  premises.  Toimg  v.  Morgan,  89  111. 
199;  Beaver  v.  Spanker,  94  111.  175. 

Nor  is  the' fact  that  Mrs.  Kingston's  judgment  has  been 
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paid  in  full  to  militate  against  their  right  of  enbrogation;  for 
that  judgment  is  to  be,  by  equity,  kept  alive,  and  they  be  sub- 
rogated to  all  her  rights  as  a  judgment  creditor.  Bisphara'a 
Equity,  Sec.  336;  Story's  Equity,  Sec.  327;  Eice  et  al.  v.  Rice 
et  al.,  108  111.  204. 

Where  the  grantee's  title  is  tainted  by  fraud  he  has  no 
right  to  say  that  all  other  means  to  satisfy  the  debt  shall  be 
'exhausted  before  he  could  be  disturbed  in  his  title.    Newman 
et  al.  V.  Willetts,  52  HI.  102. 

Wall,  P.  J.  Kingston  obtained  a  judgment  in  the  Circuit 
Court  against  Dunphy  and  four  other  persons,  from  which 
an  appeal  was  prosecuted  unsuccessfully  to  the  Appellate  Court, 
whereupon  an  action  was  brought  upon  the  appeal  bond  and 
judgment  was  rendered  accordingly  against  the  original  judg- 
ment debtors  and  their  sureties,  upon  which  latter  judgment 
the  appellees,  Gordon  and  Long,  who  were  two  of  the  sure- 
ties, paid  in  part  satisfaction  thereof  $516.75,  the  residue 
being  paid  by  other. parties  thereto. 

The  appellees  then  filed  their  bill  in  chancery  charging  that 
after  the  original  judgment  was  obtained  and  before  it  was 
aflBrmed,  Dunphy  conveyed  his  real  estate  to  his  wife  without 
consideration,  and  with  the  fraudulent  purpose  of  hindering 
and  delaying  his  creditors,  and  praying  that  they  might  be 
subrogated  to  the  rights  of  the  judgment  creditors  in  that 
behalf;  upon  which  bill  a  decree  was  granted  substantially  as 
therein  prayed. 

It  is  now  objected  to  said  decree  that  it  did  not  appear 
from  the  proof  that  Dunphy,  by  said  conveyance,  rendered 
himself  insolvent,  there  being  evidence  tending  to  show  that 
he  still  retained  personal  property  worth  more  than  the 
amount  of  the  judgment.  The  conveyance  was  no  doubt 
made,  as  found  by  the  decree,  with  the  fraudulent  intent  of 
defeating  creditors.,  and  in  such  case  the  conveyance  is  void  as 
to  the  creditor,  who  has  the  right  to  place  himself  in  the 
same  position  he  would  have  occupied  had  it  never  been 
made.  "  The  grantee's  title  being  tainted  with  fraud,  he  has 
no  right  to  say  that  all  other  means  shall  bo  exhausted  before 
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he  shall  be   disturbed   in  his  title."     Miller  v.  Davidson,  3 
Gilm.  518;  Weightman  v.  Hatch,  17  III.  281. 

Where  a  voluntary  conveyance  is  made  by  a  debtor  the 
presnmption  of  fraud  may  be  rebutted  by  proving  that  the 
provision  was  reasonable  and  that  enough  was  retained  by  the 
grantor  to  preserve  his  solvency.  The  burden  of  proof  is  on 
the  donee,  and  the  proof  must  be  clear  and  satisfactory.  If 
there  is  reasonable  doubt  of  the  adequacy  of  the  grantor's  means, 
then  the  conveyance  must  fall,  for  the  effect  of  it  is  to  hinder 
and  delay  his  creditors.  Bump  on  Fraudulent  Conveyances, 
27^285. 

There  can  he  no  question,  however,  upon  the  facts  in  this 
record,  that  the  moving  purpose  in  making  the  conveyance 
was  to  put  the  property  beyond  the  reach  of  creditors  ;  not 
merely  to  make  proper  provision  for  the  wife,  who  was  the 
grantee. 

It  is  objected  also  that  appellees  produced  no  judgment 
against  Dunphy,  and  it  is  contended  this  was  essential  to  jus- 
tify relief  in  a  court  of  equity.  The  position  is  not  well 
taken.  A  surety  upon  paying  the  debt  of  the  principal  has  a 
clear  right  to  be  substituted  in  place  of  the  creditor  as  to  all 
eecTirities  held  by  the  latter,  and  to  have  the  same  benefit  he 
^?ODld  have  had  therein.    1  Stoi-y  Eq.  Jur.,  Sees.  327, 499,  502. 

The  judgment  will  be  kept  alive  for  the  benefit  of  the 
snrety  notwithstanding  he  has  paid  it,  and  he  will  be  per- 
mitted to  enjoy  as  against  the  principal  debtor  exactly  the  same 
advantages  which  could  have  been  claimed  by  the  judgment 
creditor.     Eice  v.  Eice,  108  111.  204;  Bispham's  Eq.,  Sec.  336. 

Equally  untenable  is  the  point  that  the  original  judgment 
had  been  merged  in  the  judgment  upon  the  appeal  bond  and 
therefore  the  relief  could  not  be  granted. 

The  statute  makes  a  fraudulent  transfer  void  as  against 
creditors.  Chap.  59,  Sec.  4.  And  the  term  creditor  has 
received  a  liberal  construction.  The  character  of  the  claim, 
if  just  and  lawful,  is  not  material.  It  need  not  be  due  when 
the  fraudulent  transfer  is  made.  It  may  be  absolute  or  con- 
tingent A  liability  as  surety  is  as  much  within  the  statute  as 
a  liability  as  principal.     Bump  on  Fraudulent  Conveyances, 
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502-3-7-8;  Choteau  v.  Jones,  11  111.  300;  Ilattielcl  v.  Merced, 
82  111.  113. 

When  this  fraudulent  conveyance  was  executed  the  appellees 
were  bound  as  the  sureties  for  the  grantor  upon  the  appeal 
bond,  which  was  subsequently  reduced  to  judgment  and  paid 
in  part  by  them.  It  is  immaterial  to  inquire  whether  the 
judgment  appealed  from  was  or  was  not  merged  in  the  judg- 
ment on  the  bond. 

Error  is  also  assigned  upon  the  exclusion  of  certain  testi- 
mony of  the  wife.  This  testimony  related  to  the  financial 
condition  and  business  transactions  of  Dunphy.  It  is  apparent 
that  if  it  had  been  considered  the  decree  could  not  have  been 
otherwise  and  we  need  not,  therefore,  determine  whether  it 
was  competent  or  not. 

It  is  next  urged  that,  as  appeared  from  the  answer  and 
proof,  there  were  other  persons  not  parties  to  the  record  who 
should  have  been  brought  in.  These  persons  were  the  chil- 
dren and  hoirs-at-law  of  Dunphy,  who  died  after  the  bill  was 
filed,  intestate.  The  conveyance  in  question  was  void  as 
against  the  creditor  but  not  as  against  the  heirs.  As  between 
the  parties  it  was  valid.     1  Story  Eq.  Jur.,  Sec.  371. 

The  heirs  of  Dunphy  were  not  interested  in  the  subject 
matter  of  the  litigation  and  were  not  proper  parties  to  the  suit. 

It  is  suirgested  that  the  decree  is  excessive  as  to  the  amount. 
A  remittiticr  has  been  entered  in  this  court  which,  as  we  un- 
derstand, will  obviate  the  objection. 

iTie  decree  will  be  aflSrmed.  Affirmed. 


Alonzo  a.  Hill 

V. 

Jaba  Bell  et  al. 


Unprotected   Tumbling  Rods — Statute. 

This  court  reverses  a  judgment  obtained  for  hull  in  cf  clover,  because  of 
the  failure  on  the  part  of  plaintiff  to  comply  with  the  statute  in  regard  to 
the  protection  of  tumbling  rods. 
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[Opinion  filed  September  21,  1888.] 

x\ppEAL  from  the  County  Court  of  Brown  County;  the  Hon. 
J.  J.  MoDoNxoLD,  Judge,  presiding. 

Mr.  W.  L.  Yandevejittee,  for  appellant. 

Mr.  J.  0.  Thompson,  for  appellee. 

TV  ALL,  P.  J.  The  appellees  recovered  a  judgment  against 
the  appellant  for  $7.26  for  services  in  tliresliing  or  hulling 
clover.  This  work  was  done  with  a  machine  connected  by  a 
tumbling  rod,  in  sections,  with  a  horse  power,  and  the  defens^e 
was,  that  the  statute  in  relation  to  j)rotection  against  accidents 
in  the  use  of  such  tumbling  rods  was  not  complied  with. 
The  statute  is  as  follows  (1  StaiT  &  C,  III.  Stat.  1292): 

"Section  I.  That  all  persons  in  this  State  who  are,  or 
who  may  hereafter  own  or  run  any  threshing  machine,  corn 
fiheller  or  any  other  machine  which  is  connected  to  a  horse 
power  by  means  of  tumbling  rods,  or  line  of  shafting,  shall 
cause  such  and  every  length  or  section  of  such  tumbling 
rod  (except  the  one  next  the  horse  power),  together  with  the 
knuckles  or  joints  and  jacks  thereof,  to  be  safely  boxed  or 
secured  while  running. 

"Section  2.  Any  person  owning  or  running  any  machine 
as  mentioned  in  section  one  of  this  act,  without  complying 
with  the  requirements  of  the  aforesaid  section,  shall  be  liable 
to  the  person  damaged  for  any  damage  which  maybe  sus- 
tained by  any  such  person  by  reason  of  such  neglect,  and  no 
action  shall  be  maintained,  nor  shall  any  legal  liability  exist 
for  services  rendered  by  or  ,with  any  such  machine,  when  it 
shall  be  made  to  appear  that  the  first  section  of  this  act  has 
not  been  complied  with." 

There  was  no  pretense  that  the  rods  or  jacks  were  secured 
in  any  manner, but  there  was  proof  that  the  knuckles  or  joints 
were  protected  by  a  contrivance  which  was,  probably,  sufli- 
cient 

Nor  was  there  any  proof  that  by  the  use  of  this  device  all 
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danger  in  respect  to  the  unprotected  part  of  the  tumbling 
rods  and  jficks  was  avoided. 

The  jurj  were  properly  instructed  by  the  court  upon  the 
point  involved,  and  as  there  is  no  conflict  in  the  evidence, 
we  are  required  to  determine  whether  the  verdict  can  be  sus- 
tained. 

We  assume  there  can  be  no  doubt  that  recovery  is  pre- 
cluded unless  the  statute  was  substantially  complied  with,  and 
we  shall  enter  into  no  discussion  in  that  regard.  The  require- 
ment is  that  each  and  every  length  or  section  (except  the 
one  next  the  horse  power),  together  with  the  knuckles  or 
joints  and  jacks  thereof,  be  safely  boxed  or  secured.  There 
were  two  sections,  exclusive  of  the  one  next  the  horse  power? 
and  there  were  two  jacks,  and  the  only  attempt  at  "  boxing 
or  securing"  was  at  the  joints  or  knuckles. 

One  of  the  jacks  was  in  the  section  next  the  horse  power, 
and  the  location  of  the  other  is  not  shown. 

Now,  in  the  absence  of  all  proof  that  the  use  af  the  patent 
joint  or  knuckle  made  the  whole  tumbling  rod  secure,  the 
conclusion  is  irresistible  that  a  substantial  part  of  the  rod, 
to  wit,  the  two  sections  not  next  the  horso  power,  between 
the  joints,  was  wholly  unprotected.  Security  is  required  by 
the  statute  as  to  those  parts  as  well  as  the  rest,  if  the  language 
employed  is  to  receive  the  meaning  it  naturally  imports.  It 
is  argued,  however,  there  is  no  appreciable,  if  any,  danger  in 
the  use  of  tumbling  rods  except  at  the  joints,  and  when  these 
are  made  safe  the  spirit  of  ttie  law  is  satisfied,  and  we  grant  that 
if  it  so  appeared  by  the  proof  there  would  be  support  for  the 
verdict. 

As  it  is,  howQver,  we  feel  constrained  to  say  that  the  jury 

were  without  warrant  in  the  conclusion  reached,  and  much  as 

we   regret   to   reverse   so  small  a  judgment,  it  is  a  matter  of 

duty  to  do  so.     The  judgment  will  be  reversed  and  the  cause 

remanded. 

Reversed  and  remcmded. 
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William  Rfley  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

i 

Criminal  Law — Biot — Dispute  as  to  Boundary  Line — Bemoval  of  Fence — 
Etidence. 

The  paramount  owner  of  land  bavinsf  a  present  right  of  immediate  pos- 
session may  enter  the  same  thongli  occupied  by  another,  and  by  himself  or 
hisservants  remove  a  fence  wrongfully  erected  thereon;  and  the  persons  who 

0 

remove  the  same  will  not  be  guilty  of  riot  unless  they  act  in  a  violent  and 
tumaltuotts  manner  against  the  person  or  property  of  the  trespasser. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  County  Court  of  Greene  County  ;  the 
Hon.  L  Larkin,  Judge,  presiding. 

In  this  case  the  appellants,  William  Riley  and  Timothy  Sul- 
livan, with  others,  were  indicted  by  the  grand  jury  for  riot 
at  tie  September  term,  1887,  of  the  Greene  County  Circuit 
Court,  and  on  certificate,  a  trial  was  had  at  the  December 
term,  1887,  of  tbe  County  Court,  resulting  in  the  conviction 
of  the  defendants,  William  Riley  and  Timothy  Sullivan,  on 
the  first  count  in  the  indictment,  and  fines  of  $50  imposed 
upon  each  of  them,  from  which  judgment  they  prosecute 
appeal  to  this  court.     The  other  defendants  were  discharged. 

The  first  count  in  the  indictment  charges  that  on  the  23d 

day  of  April,  1887,  the  said  Kiley  and  others  unlawfully,  with 

foTCQs  and  violence,  did  break  and  deface  a  certain  fence,  etc., 

tiie  property  of  Conner  Carmody,  against  the  wish  and  will  of 

Conner  Carmody,  etc.     The  second  count  charged  that  the 

fence  was  broken  unlawfully  and  in  a  riotous  and  tumultuous 

manner,  etc.     As  the  conviction  is  upon  the  first  count,  the 

main  question  in  this  case  is.  Was  the  act  of  William  Eiley 

and  Timothy  Sullivan  an  unlawful  act,  done  with  the  force 

and  violence  contemplated  in  the  statute  defining  a  riot?     A 

brief  statement  of  the  principal  facts  in  the  order  of  their 


140  Appellate  Courts  of  Illinois. 

Vol.  29.]  Riley  v.  The  People. 

occurrence  will  show,  we  think,  that  the  acts  of  the  accused 
were  not  only  lawful  but  entirely  proper  under  all  the  circum- 
stances. 

In  1857  William  R.  Davis  conveyed  to  the  Jacksonville 
and  Carrollton  Eailroad  Co.  a  piece  of  land  1,221  feet  long  by 
250  feet  in  width,  at  CaiTollton,  Illinois,  for  depot  and  right- 
of-way  purposes,  lying  near  the  center  of  section  23;  125  feet 
of  the  strip  being  in  the  N.  E.  J  and  125  feet  in  the  N.  W. 
i  of  section  23,  the  center  line  of  the  section  north  and  south 
being  the  center  line  through  the  strip  north  and  south,  along 
which  the  main  track  of  the  railroad  was  laid  over  twenty 
years  ago.  William  R.  Davis  then  owned  a  small  farm  lying 
on  the  east  of  the  depot  grounds,  and  prior  to  1S66  he  con- 
structed a  rail  fence  on  the  line  between  his  farm  and  the 
depot  grounds.  Davis  repaired  tlie  fence  on  same  line,  and 
after  his  death  Conner  Carmody  came  into  possession  of  the 
farm  and  also  'repaired  the  same  fence,  and  for  over  twenty 
years  the  "Davis  fence,"  so-called,  has  been  the  line  dividing 
the  farm  now  owned  by  Carmody  from  the  depot  grounds. 
Daring  all  this  time  these  grounds  have  been  under  the  con- 
trol of  the  railroad  company,  and  have  been  leased  by  the 
company  at  various  times  for  lumber  yards,  tile  factory,  etc., 
and  in  18 —  the  C.  &  A.  Railroad  Com])any  leased  all  the  east 
half  of  the  grounds  to  L.  S.  Bushnell,  who  had  the  actual 
possession  of  the  same  as  such  tenant  in  March  and  April, 
1SS7,  at  the  time  of  the  occurrences  hereafter  mentioned. 
On  the  lower  part  of  this  strip  was  a  tile  factory  building, 
and  gi'ounds  inclosed  on  the  east  by  the  old  "Davis  fence," 
and  on  the  west  by  a  fence  put  up  by  the  tile  factory  coui- 
]^any,  and  in  this  inclosure  a  spur  from  the  railroad  track  was 
run,  and  Bushnell  had  cordwood  and  other  ])roperty  therein. 
In  March,  1887,  Conner  Carmody  had  White,  County  Sur- 
veyor, make  a  survey,  and  by  virtue  of  this  sui-vey  he 
made  claim  to  a  portion  of  Bushnell's  inclosure,  and  against 
the  objections  and  protest  of  Bushnell,  commenced  to  take  it 
within  his  pasture,  and  in  doing  so  tore  down  and  hauled  away 
the  lower  end  of  the  old  Davis  fence,  and  entered  upon  the 
railroad  grounds  leased  to  Bushnell,  and  then   put  up  a  slat 
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and  wire  fence,  taking  iuto  his  pasture  a  strip  twelve  to  fifteen 
feet  in  width,  and  moved  Bushnell's  cord  wood  to  make  way 
for  his  fence.  Carmody  had  full  notice  that  this  ground  was 
claimed  by  the  railroad  company  and  he  was  forbidden  by 
Biishnell,  lessee,  and  by  the  oflBcei^s  of  the  company  from 
trespassing  upon  it.  In  defiance  of  all  this  he  forcibly  en- 
tered and  put  up  the  fence  wliich  he  claims  was  unlawfully 
broken  on  the  23d  day  of  April,  1887.  William  Riley,  gen- 
eral roadinaster  of  the  C.  &  A.  R.  R.  Co.,  acting  under  the 
ordei-s  of  C.  H.  Chap  pell,  general  manager  of  said  company, 
with  other  employes  under  him,  came  to  Carrollton  with 
Inmber  and  material  to  build  a  fence  upon  the  line  of  the  old 
Davis  fence,  and  in  a  peaceful  manner  cut  Carmody's  wire 
fence  in  sections,  moved  all  the  material  of  it  into  Carmody's 
j)asture  and  were  proceeding  to  put  up  a  fence  on  the  old  line 
where  the  Davis  fence  had  stood,  when  he  and  his  workmen 
were  arrested  on  complaint  of  Carmody.  There  was  no  riot- 
ous or  tumultuous  conduct,  and  no  violence  was  used  toward 
Carmody. 

The  obstruction  placed  by  Carmody  was  simply  removed  in 
a  peaceable  manner. 

Mr.  Henry  C.  Withers,  for  appellants. 

TheC.  &  A.  R.  R.  Co.  and  its  tenant,  Bushnell,  had  the 
lawful  right  to  regain  possession  in  a  peaceable  manner,  and 
this  is  all  that  was  done  by  Riley  and  his  workmen.  111.  & 
St.LR.  R.  &  Coal  Co.  v.  Cobb,  94:  III.  67;  Sattler  v.  The 
People,  59  111.  68;  Reeder  v.  Purdy,  41  111.  285  ;  Fort 
Dearbora  Lodge  v.  Klein,  115  111.  191. 

There  was  no  evidence  on  the  j)art  of  the  people  of  any 
riotonsor  tumultuous  conduct,  nor  proof  of  any  unlawful  act. 
An  unlawful  act  must  be  done  to  constitute  a  riot.  Dougherty 
V.  The  People,  4  Scam.  179  ;  Legg  v.  The  Penile,  92  III. 


The  County  Court  erred  in  allowing  evidence  in  regard  to 
the  snrvey  of  J.  C.  Wliite. 

The  railroad  company  and  its  predecessors  had  hoM  con- 
tinuous and  peaceable  possession  of  the  ground  on  which  Car- 
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mody  put  his  fence  for  over  twenty  years,  and  the  survey  of 
J.  C  White,  in  March,  1887,  could  not  change  the  boundary 
lines  so  long  established.  Besides  this,  the  White  survey  is 
shown  by  his  testimony  to  be  uncertain  and  unreliable.  Title 
of  lands  can  not  be  determined  by  criminal  prosecution.  The 
admission  of  this  testimony  prejudiced  the  jury  and  misled 
them  as  to  the  issue.  The  plat  made  by  J.  0.  White  for 
Conner  Carmody  was  not  a  "  record  of  survey  "  and  should 
have  been  excluded.  This  survey  was  made  twenty  years 
after  Davis  had  built  his  rail  fence  on  th^  line  and  it  is  clear 
that  it  was  improperly  admitted  in  evidence  in  this  case. 
Kyle  v.  Town  of  Logan,  87  111.  66. 

Mr.  David  F.  Kino,  for  appellees. 

OoNOER,  J.  The  evidence  shows  that  the  railroad  company 
was  in  the  peaceable  possession  of  the  strip  of  ground  in  con- 
troversy prior  to  the  tijne  that  Carmody  entered  and  built  his 
fence. 

Carmody  haying  invaded  the  possession  of  the  company 
and  erected  his  fence  upon  the  land  in  their  possession,  the 
principal  question  arising  upon  the  record  is,  could  the  appel- 
lants as  servants  of  the  company  enter  in  the  manner  they  did 
and  remove  such  fence  without  being  guilty  of  a  riot. 

The  first  count  of  the  indictment  charges  that  the  said  Eiley 
and  others  unlawfully^  with  farce  and  violence^  did  break 
and  deface  the  fence,  etc.;  while  the  second  charges  that  the 
fence  was  broken  unlawfully,  and  in  a  riotous  and  tumultuous 
manner,  etc. 

In  Fort  D<3arborn  Lodge  v.  Klein,  115  HI.  191,  it  is  said  : 
"  It  is  clear,  then,  from  the  very  words  of  the  statute,  that 
the  paramount  owner  of  a  tract  of  land,  having  a  present  right 
of  immediate  possession,  may  enter  the  same  in  a  peaceable 
manner,  though  occupied  by  another,  and  he  will  not,  by  reason 
of  such  entry,  become  a  trespasser." 

The  word,  ''  entry,"  occurring  in  the  statute,  is  used  in  its 
appropriate- legal  sense,  as  signifying  that  remedy  which  the 
common  law  gives  to  the  paramount  owner  of  real  property 
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to  redress,  without  legal  process,  tlio  injury  which  he  sustains 
when  wrongfully  deprived  of  the  possession  thereof  by  one 
having  no  right  thereto. 

The  appellants  having  a  legal  right  to  enter,  were  not  guilty 
of  committing  an  unlawful  act,  and  could  not  be  guilty  of  the 
oflfense  charged  in  the  indictment,  unless  in  removing  the 
fence,  as  they  lawfully  might,  they  acted  in  a  violent  and  tu- 
mnltuous  manner  against  the  person  or  property  of  Carmody. 
We  .think  the  evidence  entirely  fails  to  show  that  they  thus 
acted. 

Carmody  says:  *'0n  Saturday,  when  Riley  came  with  the 
men,  I  was  sitting  on  my  porch,  and  when  I  went  down  to 
where  they  were  at  work,  they  were  digging  post  holes  where 
the  old  Davis  fence  had  stood.  I  had  them  arrested  and 
started  this  prosecution.  The  railroad  men  were  very  quiet. 
There  was  no  loud  talking  and  no  distm'bance." 

The  evidence  entirely  failed  to  sustain  the  indictment  and  a 
new  trial  should  have  been  awarded.  The  judgment  of  the 
County  Court  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


David  Quick 

V. 

I.  &  St.  L.  Ry.  Co. 


Master  and  Servant — Personal  Injuries-^  Contributory  Negligence — 
Rules  and  Regulations — Special  Findings* 

In  an  action  by  a  railroad  employe  for  an  injury  suffered  by  him  while 
eng-aged  under  a  car,  this  court  declines  to  interfere  with  the  judgment  for 
the  defendant,  notwithstanding  a  general  verdict-  for  the  plaintiff,  the  spe- 
cial findings  of  the  jury  showing  contributory  negligence  on  his  part. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  Cu'cuit  Court  of  Coles  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 


144  Appellate  Coukts  of  Illinois. 

Vol.  29.]  Quick  v.  L  &  St.  L.  Ry.  Co. 

Messrs.  Cbaig  &  Ckaiq,  for  plaintiflf  in  error. 

Messrs.  John  T.  Dyk  and  William  H.  Dye,  for  defendant 
in  error. 

Conger,  J.  This  is  an.  action  brought  by  plaintiflf  in  error 
against  defendant  in  error,  for  an  injury  resulting  to  hiiii 
from  the  moving  of  a  car  on  a  track  in  the  yards  of  defendant 
in  error  at  Mattoon,  Illinois. 

Plaintiflf  in  error  was  in  tlie  employ  of  defendant  in  error 
as  a  carpenter,  and  as  a  part  of  his  duty,  went  under  a  car 
standing  upon  a  side  track  in  the  yard  to  make  some  repairs 
upon  it,  and  while  so  underneath  it,  the  switch  engine  ran 
against  the  car,  moving  it  forward,  and  thereby  seriously  and 
permanently  injured  plaintiflf  in  error. 

The  jury  returned  a  general  verdict  in  favor  of  plaintiflf  in 
error  for  §500,  and  also  returned  answers  to  the  following 
questions  submitted  to  them  at  the  request  of  the  plaintiff  in 
error,  as  follows: 

Q.     Was  the  plaintiflf  injured  by  the  defendant?     A.     Yes. 

Q.  Was  the  plaintiflf  in  the  employ  of  the  defendant  at 
the  time  he  was  injured?     A.     Yes. 

Q.     Is  the  plaintiflf  injured  permanently?     A.     Yes. 

Q.  Was  Severns  a  person  who  used  intoxicating  liquors  to 
excess?     A.     Yes. 

Q.  Had  Severns  been  using  intoxicating  liquors  a  short 
time  previous  to  his  sending  the  engine  to  get  the  car?  A. 
No. 

Q.  Could  the  engineer  have  seen  the  person  at  work  under 
the  car  had  he  looked  in  time  to  have  stopped  his  engine 
before  he  struck  the  car?     A.     No. 

Q.  Did  the  engineer  fail  to  ring  the  bell  or  sound  the 
whistle  after  going  on  the  track  that  the  car  was  on  that  was 
being  repaired?     A.     Yes. 

And  the  jury  answered  the  questions  submitted  to  them  by 
the  court  at  the  request  of  defendant  as  follows: 

Q.  Did  the  injury  complained  of  in  the  declaration  result 
from  the  moving  up  a  car  on  a  track   in   the   yards  of   the 
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defendant,  in  the  attempt  to  attach  a  locomotive  thereto  while 
Quick  was  at  work  making  repairs  under  the  car?     A.     Yes. 

Q.  Were  any  flags  displayed  on  said  car,  or  in  front  of  the 
6ame,  to  warn  the  engineer  of  the  approaching  train,  of  the 
fact  tbat  plaintiflE  was  at  work  under  said  car?     A.     No. 

Q.  .Was  any  signal  or  warning  of  any  kind  given  to  the 
engineer  of  the  approaching  train,  of  tlie  fact  that  the  plaint- 
iflf  was  at  work  under  said  car?  If  so,  what  signal  or  warning 
was  given?    A.     No. 

Q.  Were  there  blue  flags  in  the  yards  of  said  company 
where  said  accident  occurred,  at  the  time  Quick  went  under 
said  car,  provided  for  the  express  purpose  of  being  used  as 
signals  of  danger,  when  car  repairers  or  inspectors  should  be 
at  work  under  cars  ?     A.     Yes. 

Q.  At  the  time  Quick  went  under  said  car  to  work,  did  he 
know  tliese  blue  signal  flags  were  in  the  yard?     A.     Yes. 

Q.  Did  the  rules  of  the  defendant  company  provide  tfiat 
when  making  repairs  to  cars  standing  on  the  main  track  or 
side  track  they  must  protect  themselves  by  placing  a  blue  sig- 
nal in  the  draw-head  or  on  the  platform  of  the  car  at  each  end 
of  the  train,  to  prevent  the  cars  from  being  coupled  to,  or 
moved  while  they  are  making  repairs?     A.     Yes. 

Q.  Did  the  plaintiff,  Qaick,  at  the  time  he  went  under  the 
car,  before  the  happening  of  the  accident  coraj)lained  of,  dis- 
play any  blue  flag  or  signal  of  any  kind,  to  protect  himself 
from  danger  of  the  car  being  coupled  onto,  or  moved  while  he 
was  nnder  the  car  ?    A.     No. 

Q.  Did  he  ask  for,  or  inquire  after  the  signal  flags,  to  get 
them  for  his  own  protection?     A.     No. 

The  Circuit  Court  rendered  a  judgment  for  the  defendant 
in  error  upon  the  special  findings  of  the  jury,  notwithstanding 
the  general  verdict  in  favor  of  plaintiff  in  error. 

The  jury  found  that  the  rules  of  the  company  required 
Qaick,  before  going"  under  the  car,  to  place  the  signal  flag 
upon  it,  80  that  it  might  be  known  to  the  other  employes  in 
the  yard,  that  such  car  could  not  be  moved ;  that  he  knew  at 
the  time  that  these  flags  wore  in  the  yard;  but,  that  neither 
the  flags  required  by  the  rules  of  the  company,  nor  any  of  the 
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signals  of  any  kind  were  displayed  by  plaintiflE  in  error  to  pro- 
tect himself  from  tlie  danger  of  having  the  car  moved  while 
he  was  underneath  it.     These  findings  show  such  negligence 
on  the  part  of  plaintiflF  in  error  as  to  preclude  a  recovery. 
The  judgment  of  the  Ch-cuit  Court  will  be  affirmed. 

Judff/nefU  afftrmed. 


Jackson  Johnson  et  al. 

V. 

Elisha  Lawson. 

Negothhle  htsfrumeuia — Noi^ — Liability  of  Sureties — Fraudulent  Dec- 
larations— Admissibility  of. 

In  an  action  against  a  surety  on  a  promissory  note,  who  claims  to  have 
become  such  because  of  fraudulent  representations,  it  is  error  to  exclude 
the  representations  in  question. 

[Opinion  filed  September  21,  1888.] 

In-  error  to  the  Circuit  Court  of  Scott  County;  the  Hon. 
George  W.  IIerdman,  Judge,  presiding. 

Messrs.  J.  M.  Riggs,  T.  H.  Devine  and  James  Callans,  for 
plaintiflFs  in  error. 

The  compromise  of  a  doubtful  right,  though  it  afterward 
turns  out  the  right  was  on  the  other  side,  where  there  is  neither 
actual  nor  constructive  fraud,  and  the  parties  act  in  good  faith, 
with  full  knowledge  of  the  facts,  is  a  suflicient  consideration 
to  support  a  compromise.  Honey  man  v.  Jar  vis,  79  III.  322; 
Miller  v.  Hawker,  QQ  III.  187;  Mulholland  v.  Bartlett,  74  111. 
62;  Parker  v.  Enslow,  102  111.  277;  Daflin  v.  Roberts,  9  111. 
App.  103. 

But  the  claim  must  have  been  made  in  good  faith;  the 
plaintiff  must  have  honestly  believed  he  had  a  good  cause  of 
action;  the  compromise  must  have  been  fairly  entered  into 
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with  fnll  knowledge  of  the  facts,  and  there  must  have  been 
neither  actual  nor  constructive  fraud. 

In  the  following  cases  it  has  been  held  that  where  a  party 
makes  a  misrepresentation  about  the  title  to  land,  the  fact  that 
he  has  a  deed  or  mortage  of  record  which  will  show  the  truth, 
makes  no  difference,  and  will  not  avoid  the  effect  which  his 
raisrepresentations  will  otherwise  have.  Parham  v.  Randolph, 
4  How.  (Miss.)  435;  S.  C,  35  Am.  Dec.  405,  406;  Eppy  v. 
Withrow,  7  Watts,  16S;  Canii)bell  v.  Wittinghain,  5  J.  J. 
Marsh,  96;  S.  C,  20  Am.  Dec.  246;  Kennedy  v.  Johnson,  2 
Bibb,  12;  S.  C,  4  Am.  Dec.  667;  Napier  v.  Young,  6  Yerg. 
108;  Young  v.  Hopkins,  6  T.  B.  Mon.  23;  Mattoon  v.  Young, 
45  X.  Y.  702;  Raley  v.  Williams,  73  Mo.  310;  Markham  v. 
O'Connor,  52  Ga.  1S3;  S.  C,  21  Am.  Eep.  250. 

If,  as  averred  in  the  pleas,  the  defendant  in  error  made 
frandulent  misstatements  of  a  material  character,  with  the 
intent  to  deceive  plaintiffs  in  error,  or  either  of  them,  and  for 
the  purpose,  as  averred,  of  preventing  them,  or  either  of 
them,  from  searching  the  records,  and  they,  or  either  of  them, 
in  ignorance  of  the  truth,  relied  on  such  material  misstate- 
ments, and  would  not  otherwise  have  signed  either  of  the 
notes  mentioned  in  this  case,  these  facts  constitute  a  full  de- 
fense to  the  note  in  suit,  even  though  the  truth  might  have 
been  learned  by  searching  tlie  records;  and  the  evidence 
offered  by  plaintiffs  in  error  ought  to  have  been  admitted. 

Messrs.  James  Waeebn  and  Morrison  &  Whitlock,  for 
defendants  in  error. 

Conger,  J.  This  was  an  action  of  assumpsit  upon  a  note 
for  $570.40  given  by  plaintiffs  in  error  to  defendant  in  error, 
dated  March  20,  18S6.  To  the  declaration  a  plea  was  filed 
setting  up  that  prior  to  that  time  John  Johnson,  a  brother  of 
plaintiff  in  error,  had  bought  from  Dawson  forty  acres  of 
land  and  given  in  payment  therefor  liis  note  for  $1,067.66, 
with  Jackson  Johnson,  one  of  the  plaintiffs  in  error,  and  one 
Isaac  Johnson,  as  sureties;  that  it  was  understood  and  agreed 
by  said  John  Johnson  and  his  sureties,  of  which  the   plaintiff 
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had,  at  the  time,  full  knowledge,  that  John  Johnson  should 
give  such  sureties  a  mortgage  upon  the  forty  acres  to  indem- 
nify them;  that  such  mortgage  was  thereafter  so  executed  on 
the  19th  day  of  March,  1886,  and  that  on  the  next  day  Isaac 
Johnson  paid  one-half  of  said  note,  and  plaintiflE  in  error 
Jackson  Johnson,  for  the  other  half,  gave  the  note  in  suit  with 
William  Johnson,  the  other  plaintiff  in  error,  as  liis  surety  ; 
that  said  plaintiff  in  error,  Jackson  Johnson,  gave  said  note 
relying  solely  on  said  mortgage  as  indemnity,  which  defend- 
ant in  error  well  knew,  and^said  defendant  in  error  repeatedly 
theretofore,  and  then  and  there  falsely  told  said  Jackson 
Johnson  that  he  liad  no  mortgage  on  said  forty  acres  of  land, 
and  that  it  belonged  to  said  John  Jolmson;  that  such  false 
statements  were  made  to  deceive  and  mislead  said  Jackeon 
Johnson  and  to  prevent  him  from  searching  the  record ;  that 
he  did  rely  upon  them,  etc. ;  that  Dawson  had  before  that  time 
taken  a  mortgage  from  John  Johnson  upon  said  forty  acres 
for  its  full  value  ;  and  that  John  Johnson  was  and  still  is 
solvent. 

Replications  were  filed  denying  that  the  consideration  of 
the  note  was  as  represented  in  the  pleas,  but  averring  that 
Dawson  had  brought  suit  in  attachment  ujwn  the  note  for 
$1,067.66,  and  that  the  note  in  suit  was  given  for  one-half  of 
said  original  note  upon  the  consideration  of  dismissing  said 
attachment  suit-and  releasing  Isaac  Johnson  from  liability. 

Other  replications  deny  that  defendants  in  error  relied 
upon  any  statement  of  Dawson,  or  that  he  made  any  such  state- 
ments as  set  forth  in  the  pleas. 

By  the  pleadings,  therefore,  the  issue  was  presented  whether 
or  not  the  execution  of  the  note  in  suit  was  procured  by  the 
false  and  fraudulent  statements  of  defendant  in  error,  that  lie 
held  no  mortgage  which  would  interfere  with  the  one  already 
executed  to  Jackson  Johnson  and  Isaac  Johnson,  or  wliether 
it  was  given  as  stated  in  plaintiff's  replication.  The  Circuit 
Court,  recognizing  in  the  instructions  that  this  was  an  issue 
in  the  case,  gave  the  following  instruction  : 

"  No  1.  That  this  suit  is  on  the  note  in  evidence,  and  the 
execution  thereof  is  admitted  by  the  pleadings,  but  defendants 
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have  sot  up  as  a  defense  that  the  consideration  of  tiie  note  was 
the  assurance  of  the  plaintiff  that  he  had  no  mortgasje  or  lien 
on  the  land  mentioned  in  the  pleas  at  the  time  said  note  was 
signed.  The  burden  is  on  defendants  to  show  by  evidence 
that  Dawson  gave  such  assurance  to  defendants,  or  one  of 
them,  and  that  the  same  was  the  consideration  of  the  note 
sued  on." 

The  court,  however,  refused  to  allow  plaintiffs  in  error  to 
show  the  statements  of  defendant  in  error,  which  they  pro- 
j)osed  to  introduce  to  sustain  their  plea. 

This  was  error.  All  the  circumstances,  and  statements  of 
the  plaintiff  which  would  have  tended  to  throw  light  upon 
the  question  at  issue  should  have  been  allowed  to  go  to  the 
jarj.  For  the  error  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed,  and  the  cause  remanded. 

lieversed  and  remanded. 


The  Phcenix  Insurance  Company 

V. 

Catherine  Van  Allen  et  al, 

VWt  Insurance — Trover  for  Value  of  PoJiey — Breach  of  Condition — 
Adjustment  of  Loss — Compromise  Settlement — Fraud. 

1.  A  compromise  settlement  of  a  loss  under  a  fire  insurance  policy, 
freely  entered  into  by  the  assured,  should  not  be  disturbed  in  the  absence  of 
fraud. 

2.  In  the  case  presented,  this  court  reverses  the  judgment  for  the  plaint- 
iff as  contrary  to  the  evidence. 

[Opinion  filed  September  21,  1888.] 

Appkal  from  the  Circuit  Court  of  Edgar  County;  the 
lion.  J.  F.  Hughes,  Judge,  presiding. 

Messrs.  White  &  Wright  and  H.  E.  Tanner,  for  appel- 
lant 
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Messrs.  Hokacb  S.  Clark  and  Isaao  N.  Van  Dykk,  for 
appellees. 

"Wall,  P.  J.  The  appellees  recovered  a  verdict  and  judg- 
ment thereon  against  appellant  for  $338.75.  The  form  of 
action  was  trover,  for  the  value  of  an  insurance  policy  issued 
by  the  appellant  to  appellees  covering  certain  property  therein 
named  against  loss,  etc.,  to  the  amount  of  $2,200.  A  fire 
occurred  destroying  the  barn,  being  a  part  of  the  property 
included  in  the  policy,  and  notice  was  given  to  the  appellant. 

An  adjuster  of  the  company  visited  the  appellees,  and  repre- 
senting that  the  title  to  the  property  was  not  correctly  stated 
— that  a  mortgage  had  been  placed  upon  the  real  estate,  that 
foreclosure  proceedings  had  jbeen  commenced  and  that  the 
right  to  the  property  insured  was  not  jointly  in  the  appellees 
— expressed  the  opinion  that  the  policy  was  worthless.  Ap- 
pellees insist  that  he  also  threatened  to  sue  upon  a  premium 
note  then  held  by  the  companyj  and  have  them  taken  to  town 
on  account  of  it.  The  adjuster  offered  to  pay  $80  and  give 
up  the  premium  note  then  held  by  the  company,  which  being 
refused,  he  offered  $100  and  the  note.  This  last  offer  was 
accepted,  and  a  receipt  was  signed  which  acknowledged  full 
settlement  of  the  loss  and  cancellation  of  the  policy. 

The  appellees  received  a  check  for  the  money,  the  adjuster 
took  the  policy  and,  a  few  days  after,  Edward  Van  Allen,  one 
of  appellees,  called  on  the  attorney  of  the  company  and 
received  the  note.  The  present  suit  is  based  on  the  theory 
that,  by  reason  of  fraud,  the  appellees  had  the  right  to  recover 
the  value  of  the  policy,  which  was  taken  from  them  without 
their  consent  They  insist  they  did  not  understand  the  policy 
was  to  be  given  up,  though  the  appellee,  Edward  Van  Allen, 
is  by  no  means  clear  in  this  assertion — in  one  part  of  his  tes- 
timony admitting  that  he  understood  the  policy  was  to  be  can- 
celed, and  it  is  certain  he  knew  it  was  actually  taken  away  by 
the  adjuster.  The  wife,  Mrs.  Van  Allen,  is  more  emphatic 
and  consistent  in  her  testimony.  The  receipt  signed  by  them 
on  that  occasion  they  say  they  did  not  read  nor  did  they  know 
what  it  contained,  though  it  is  not  pretended  that  tlie  contents 
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of  it  were  falsely  stated.  This  testimony  is  opposed  by  that 
of  die  adjuster  and  of  Mr.  Ficklin,  an  attorney  who  went  with 
bim,  and  by  the  production  of  the  receipt  and  the  policy. 

It  a  sa  appears  that  there  was  a  mortgage-  upon  the  real 
estate,  executed  by  appellees  after  tlie  issuance  of  the  policy, 
which,  according  to  the  terms  of  the  policy,  would  vitiate  the 
insurance,  and  it  appears  that  the  ownership  of  the  property 
was  incorrectly  stated  in  the  application,  though  it  is  con- 
tended, and  perhaps  truly,  that  any  error  in  this  respect  was 
chargeable  to  the  agent  of  the  company,  who  filled  up  the 
application  upon  answers  or  statements  made  to  him  by  the 
assured. 

Considering  the  whole  case  as  it  appears  in  the  record,  care- 
fully weighing  and  analyzing  the  testimony  of  each  witness, 
we  regard  the  verdict  as  opposed  to  the  clear  preponderance 
of  the  evidence.  We  have  no  doubt  the  appellees  knew,  at 
the  time,  they  were  surrendering  the  entire  policy,  and  that 
the  only  real  question  of  fact  is  whether  the  circumstances  of 
the  settlement  show  such  unfair  and  fraudulent  conduct  on 
the  part  of  the  adjuster  as  to  warrant  the  jury  in  disregarding 
it  for  that  reason;  and  upon  this  point  we  think  the  clear 
weight  of  the  proof  is  with  appellant.  The  only  threats 
chai'pred  by  appellees  were  that  suit  would  be  brought  and 
they  would  be  taken  to  town  on  account  of  it.  In  substance, 
the  remainder  of  the  assertions  of  the  adjuster,  according  to 
the  version  of  the  appellees,  amounted  to  no  more  than  the 
expression  of  his  opinion  as  to  the  value  of  the  policy. 

While  the  appellees  were  ])robably  no  match  for  him  in 
such  a  discussion,  yet  tliey  knew  he  was  the  paid  agent  of  the 
company,  and  that  they  were  not  to  rely  upon  him  as  their 
friend  or  adviser,  and  if  they  chose  to  concede  his  views  and 
settle  accordingly  they  ought  to  abide  by  what  they  were  then 
satisfied  with. 

It  is  quite  probable  the  making  of  the"mortgage  was  fatal 
to  the  insurance;  at  least,  in  order  to  avoid  such  a  result,  some 
excuse,  answer  or  waiver  not  now  suggested  would  have  been 
necessary,  and  there  (Certainly  was  enough  room  for  question 
as  to  the  validity  of  the  policy  to  justify  a  compromise  of  tlie 
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controversy.  It  would  not  comport  with  justice  to  set  aside 
the  settlement  upon  the  grounds  here  asserted.  A  sound  pub- 
lic policy  requires  that  settlements,  when  fairly  made,  should 
be  sustained,  and  that  parties  should  not  be  tempted  or  encour- 
aged to  find  reasons  for  breaking  them. 

We  think  the  court  erred  in  not  granting  a  new  trial.     Tlie 
judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  retnandcd. 


Henry  C.  Latham  et  al. 

V. 

David  E.  MgGinnis  et  al. 

Landlord  and  Tenant — Forcible  Detainer — Bill — Ivjunctions — Parties 
— Pleading — Chancery  Jurisdiction — Sec.  14,  Chap.  80,  R.  S, 

1.  Upon  a  bill  to  enjoin  a  sale,  use,  or  removal  of  a  crop  by  a  tenant 
owing  rent,  an  objection  that  the  complainants  have  no  joint  or  cominou 
right  to  the  rent  claimed  should  be  raised  by  demurrer  to  the  bill,  and 
comes  too  late  after  answer  filed. 

2.  Where  equity  has  jurisdiction  it  wi  1  not  be  ousted  merely  because 
jurisdiction  of  the  subject-matter  is  conferred  by  statute  on  the  courts  of 
law. 

[Opinion  filed  September  21,  1S8S.] 

In  ERKOR  to  the  Circuit  Conrt  of  Sangamon  County;  the 
Hon.  James  A.  Ckeighton,  Judge,  presiding. 

In  the  spring  and  summer  of  1884,  William  "W.  McGinnis 
and  David  E.  McGinnis,  brothers,  and  large  farmers  in  San- 
gamon county,  became  heavily  involved  in  debt  and  their 
creditors  began  to  press  them  for  payment.  They  wer«  not 
partners,  but  William  W.  (whom  the  witnesses  in  the  casa  call 
Wash  McGinnis)  had  indorsed  the  paper  of  his  brother, 
David  E.  (whom  the  witnesses  call  Erv  McGinnis)  at  the 
Marine  bank  in  Springfield,  for  a  large  amount  of  money,  and 
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was  liable  as  such  indorser,  and  for  this  the  bank  was  pressing 
him. 

This  was  the  situation  when,  in  April,  1884,-  William  W, 
McGinnis  rirged  his  brother,  David  E.,  to  relieve  him  from 
his  liability  as  indorser.  Accordingly  they  together  went  to 
the  Marine  bank,  where  David  E.  owed  over  $13,000,  and  in 
the  preseuce  of  Mr.  B.  11.  Ferguson,  the  president  of  the 
bank,  it  was  agreed  between  them  that.  David  E.  would  con- 
vey to  William  W.  McGinnis  real  estate  to  the  amount  of 
;flO,391.50  in  value,  and  that  William  W.  would  pay  that 
amount  to  the  bank  in  reduction  of  David  E.  McGinnis'  in- 
debtedness. 

It  was  further  agreed  that  David  E.  was  to  stay  on  the  land 
as  a  tenant  and  pay  a  fixed  rent  for  the  same  to  William  W. 
The  deed  was  accordingly  executed  by  David  E.  McGinnis  and 
wife  and  delivered  to  Ferguson  at  the  bank  to  be  given  to 
William  W.  when  he  credited  his  brother's  notes  to  the 
amount  of  the  consideration  named  in  the  deed.  The  credits 
w€re  made  and  the  deed  dull/  delivered. 

Afterward,  in  February,  1885,  William  W.  McGinnis  was 
compelled  to  make  an  assignment  for  the  benefit  of  his  cred- 
itors, and  to  this  end  he  conveyed  all  his  property,  both  real 
and  pergonal,  by  deed,  to  Henry  C.  Latham,  trustee,  and  among 
the  lands  so  conveyed  were  the  north  133^  acres  of  the  N.  E. 
i  of  Sec.  1,  Town.  14  North,  Kange  7,  West  3d  P.  M.,  and  being 
a  part  of  the  land  which  he  had  purchased  as  aforesaid  from 
his  brother  Ervin.  Under  this  deed  of  trust  Latham  suc- 
ceeded to  the  rights  of  William  W.  McGinnis  in  said  land, 
collected  the  rents  from  it  for  two  ycitrs  from  David  E. 
McGinuis,  and  in  October,  1885,  sold  the  land  to  Thomas 
Feraandes,  under  the  powers  contained  in  the  trust  deed  at  the 
end  of  the*  second  year's  tenancy.  March  1,  1886,  David  E. 
McGinnis  refused  to  surrender  the  possession  of  the  })remise8 
to  Feraandes,  although  the  statutory  notice  had  been  given 
terminating  the  tenancy,  and  Fernandes  proceeded,  first  by  an 
adion  of  forcible  detainer,  and  afterward  by  ejectment  to  ob- 
tain the  possession.  While  these  actions  were  pending  David 
E.  McGinnis  continued  in  possession  of  the  land,  refusing  to 
pay  rent 
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This  was  tlie  condition  of  affairs  on  February  18,  1887, 
when  the  bill  in  tliis  case  was  liled.  The  bill,  in  addition  to 
the  above  facts,  avers  the  insolvency  of  the  defendant,  David 
E.  McGinnis;  that  said  defendant  is  a  tenant  wilfillly  holding 
over  without  leave  ;  that  the  rent  for  the  year  1886,  amount- 
ing to  about  §000,  will  be  due  and  payable  March  1,  1887; 
that  there  is  no  fund  or  property  frora  which  to  make  said 
rent  except  the  corn  crop  grown  ui>on  said  premises  during 
the  year  1886,  and  the  great  danger  that  said  crop  will  be  sold, 
used  or  removed  ;  prays  an  injunction  i-estraining  the  sale,  use 
or  removal  of  said  crop,  and  for  an  accounting,  etc. 

Messrs.  Geeene  &  nuMPHBEY,  for  plaintiffs  in  error. 

Messrs.  Gross  &  Bboadwell,  and  J.  F.  Baekow,  for  defend- 
ant in  error. 

Onr  statute  provides  that  when,  before  the  rent  is  due,  the 
tenant  is  about  to  dispose  of  the  crop,  and  therdby  endanger 
the  landlord's  rent,  the  latter  may  proceed  at  once  by  distress. 
Sec.  34,  Chap.  80,  2  Starr  &  C.  111.  Sfcit.,  p.  1507. 

The  remedy  at  law  b^ing  speedy,  adequate  and  complete, 
resort  to  equity  is  not  allowed.  A  party  can  have  no  stand- 
ing in  a  court  of  equity  when  he  has  a  complete  remedy  at 
law.  Craft  v.  Dickens,  78  111.  131;  Long  v.  Barker,  85  111. 
431;  Gore  v.  Kramer,  117  111.  176;  Sec.  178,  Pomeroy's 
Equity  Jurisprudence. 

CoNGKR,  J.     We  are  of  opinion  that  the  evidence  supports 
•  the  allegations  of  the  bill,  and  shall  only  notice  two  of  the 
objections  relied  upon  by  tJie  defendants  in  error,  viz: 

1.  "By  the  averments  of  the  bill  the  three  complainants 
had  no  joint  or  common  right  to  the  rent  claimed,  -and  there- 
fore there  could  be  no  decree  in  their  favor." 

2.  "A  court  of  equity,  on  the  facts  averred,  has  no  juris- 
diction." 

As  to  the  first  objection,  it  is  sufficient  to  say,  that  it  should 
have  been  raised  by  a  demurrer  to  the  bill.  It  is  too  late  to 
do  so  after  answer  filed. 
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The  second  objection, that  there  was  an  adequate  remedy  at 
law  and  for  that  reason  equity  would  not  assume  jurisdiction, 
we  do  not  think  can  bo  sustained.  Prior  to  the  passage  of  Sec. 
14  of  Chap.  80  of  the  Revised  Statutes  in  1873,  it  is  quite 
clear  there  would  have  been  no  adequate  remedy  at  law  for 
the  collection  of  the  rent  in  question  by  either  Latham  or 
Fernandes. 

Tlie  former  could  not  distrain  for  the  rent  because  he  had 
Bold  the  land,  and  no  longer  had  any  interest  in  it,  aiid  the  lat- 
ter could  not  do  so  because  David  McGinnis,  the  tenant  of 
Latham,  had  never  attorned  to  him,  and,  therefore,  under  such 
circnmstances,  the  tenant  beino;  insolvent  and  the  rent  being 
in  danger  of  being  lost,  equity  assumed  jurisdiction. 

It  is  not  necessary  to  determine  the  question  whether  Sec. 
Uof  Chap.  80  gave  Fernandes,  the  grantee,  the  same  right 
of  distress  that  his  grantor,  Latham,  had,  or  not,  because  if  the 
Bubject-niatter  of  tlie  suit  at  bar  was  a  proper  subject  of  equity 
jurisdiction  prior  to  the  passage  of  that  section,  it  still  re- 
mained so,  even  though  now,  under  its  provisions  it  should  be 
held  that  Fernandes  could  proceed  by  distress  so  soon  as  he 
obtained  the  title,  and  without  an  attornment  from  the  tenant. 

**The  rule  is  well  recognized,  that  where  equity  has  juris- 
diction, and  an  act  of  the  Legislature  confers  like  jurisdiction 
on  a  court  of  law,  it  then  becomes  concurrent  in  two  courts. 
Jurisdiction  having  once  vested  in  a  court  of  equity,  it 
remains  there  until  the  Legislature  sliall  abolish  or  limit  its 
exercise;  as,  without  some  positive  act,  the  reasonable  infer- 
ence is,  that  it  is  the  legislative  pleasure  that  the  jurisdiction 
fhall  remain  upon  its  old  foundations."  McNab  v.  Ileald  et 
al.  41  111.  330  ;  Story's  Eq.,  Sec.  641. 

It  was  error  to  dismiss  the  bill,  and  the  decree  will  be 
reversed  and  the  cause  remanded. 

Beversed  arid  remanded. 
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Hiram  D.  Hart 

V. 

KuDiEN  Lemmon. 

S  J  a  ndev — In  struciion  s — Evidence, 

In  an  action  for  slander,  (his  tjonrt  declines  to  interfere  with  a  verdict  for 
the  plaintiff,  although  the  instructions  given  are  somewhat  faulty  and  fo 
numerous  as  to  be  calculated  to  confuse,  rather  than  enlighten,  the  jury. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the  Hon. 
William  Maksh,  Judge,  presiding. 

Messrs.  Bonnet  &  Woods,  for  appellant 

Messrs.  Carter  &  Govert,  for  appellee. 

Per  Curiatn,  This  was  an  action  for  slander,  in' which  ap- 
pellee recovered  a  judgment  for  $100  against  appellant. 

Appellee's  third  instruction  was  faulty,  as  there  was  not  suf- 
ficient evidence  upon  which  to  base  it,  and  the  trial  court 
should  not  have  given  the  large  number  of  instructions  asked. 
They  could  only  tend  to  confuse,  and  not  enlighten,  the  jury. 

Kotwithstanding  this  error,  which  probably  did  not  induce 
the  verdict,  we  think  the  law  of  the  case  was  substantially 
given  to  the  jury  and  that  the  verdict  was  fully  warranted  by 
the  evidence,  and  there  is  no  good  ground  for  interfering  with 
iU     The  judgment  of  the  Circuit  Court  w-ill  be  alfirmed. 

Judgment  affirmed. 
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Chicago,  Springfield  &  St.  Louis  Railroad   Co.    i05   *  8o| 

V. 

Henry  H.  Beach  et  al, 

BmlrotdB—Itemoral  of  Track  from  Right  of  Way — Trespass — Chattel 
Mortgage— Possession  and  Ownership — Evidettce — Instructions. 

1.  An  action  of  trespasR  'may  be  maintained  by  the  (reneraJ  owner  of 
property  entered  upon,  where  there  is  no  actual  possession. 

2.  In  an  action  of  trespass  an  instroction  is  erroneous  which  aspum^s 
that  the  plaintiff  failed  to  show  ownership  and  possession  of  the  property 
in qaesf ion,  there  being />rima/acr^  and  uncontradicted  evidence  thereof. 

3.  Extrinsic  evidence  may  be  resorted  to  for  the  purpose  of  Identifying 
property  covered  by  a  chattel  mortgage. 

4.  The  rule  that  a  written  agreement  can  not  be  contradicted,  enlarcred 
or  ?aried  by  parol  proof,  does  not  apply  to  a  controversy  between  one  of  the 
piirties  thereto  and  a  third  person. 

5.  It  is  proper  to  refuse  an  instruction  when  the  matter  contained 
tlerein  appears  in  others  which  are  given. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County ; 
tlic  Hon.  J.  J.  Phillips,  Judge,  presiding. 

Mcssi-s.  CoNKLTNG  &  Gkout  and  J.  A.  Connolly  and  G.  L. 
ZiNK,  for  appellants. 

The  real  owner  of  an  interest  in  real  estate,  though  not  in 
actnal  possession,  can  maintain  trespass  against  an  intruder 
u|)on  the  same,  where  there  is  no  adverse  possession.  The 
'  owner's  constructive  possession  is  sufficient  to  maintain  the 
action.  Gould  v.  Sternburg,  4  111.  App.  439  ;  Halligan  v. 
Chicago  &  Rock  Island  R.  R.  Co.,  15  111.  558 ;  Barber  v. 
Trnstucs  of  Schools,  51  111.  396  ;  Smith  v.  Wunderlich,  70  111. 
426;  Cairo  &  St.  L.  R.  R.  Co.  v.  Woolsey,  85  111.  370. 

The  same  rule  prevails  as  to  personal  property.  Gauche  v. 
Mayer,  27  111.  134. 

It  is  a  rule  of  uniform  application,  that  parol  or  other 
exti'insic  evidence  may  be  resorted  to  for  the  purpose  of  iden- 
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tifj'ing  property  sold  or  mortgaged.  Boll  v.  Prowitt,  62  111. 
361;  Mattingly  v.  DarN<rin,  23  III.  567;  Hartford  Fire  Ins. 
Co.  V.  Iladden,  28  111.  260 ;  Pike  v.  Colvin,  67  111.  227. 

Nor  does  this  rule  infringe  upon  the  other  rule,  that  a 
written  agreement  can  not  be  contradicted,  enlarged  or  varied 
by  parol.     Marshall  v.  Gridley,  46  111.  251. 

But  this  latter  rule  applies  only  in  suits  between  the  parties 
to  the  instrumant  and  does  not  apply  to  the  case  at  bar,  because 
this  suit  is  between  one  of  the  parties  and  a  third  person,  in 
which  case  the  rule  is  not  applicable.  Needles  v.  Hanifan,  1 1 
111.  App.  303. 

And  a  stranger  (in  this  case  the  Chicago,  St.  Louis  &  Chi- 
cago R.  K.  Co.)  to  a  written  instrument,  t.  e.,  chattel  mortgage, 
when  his  rights  are  concerned,  is  at  liberty  to  show  by  parol 
evidence  that  the  contract,  i.  e.j  mortgage,  of  the  parties  is 
different  from  what  it  purports  to  be  on  the  face  of  the  writ- 
ing. Washburn  &  Moen  Mfg.  Co.  v.  Chicago  Galvanized 
Wire  Fence  Co.,  109  111.  71. 

Messrs.  Lane  &  Cooper  and  J.  M.  Truitt  and  J.  A. 
Atterburt,  for  appellees. 

Trespass  to  realty  is  a  possessory  action,  and  it  will  not  bo 
questioned  that  before  appellant  could  recover  against  appel- 
lees it  was  necessary  for  it  to  show  title  to  the  railroad  by 
showins:  by  written  evidence  that  it  had  an  easement  in  the 
street  which  gave  it  the  right  to  lay  its  track  where  the  same 
was  situated,  or  actual  possession  of  the  property  in  contro- 
versy. This  elementary  princi})le  has  been  fully  sustained  by 
the  following  cases:  Webb  v.  Sturtevant,  1  Scam.  181; 
Dean  v.  Comstock,  32  111.  173. 

In  Dean  v.  Comstock,  supra^  the  court  say :  "  It  is  a  set- 
tled principle  in  this  action,  that  the  plaintiff  mUvSt  have  the 
actual  or  constructive  possession  of  the  locus  in  quo.  The 
gist  of  the  action  is  the  injury  to  the  possession.  If  the 
premises  are  actually  occupied  the  action  must  be  brought  by 
the  party  in  possession ;  if  they  are  vacant  and  unoccupied 
the  party  having  the  legal  title  has  the  right  of  possession 
and  must  bring  the  action.  Halligan  v.  Ch.  &  R.  L  K.  R- 
Co.,  15  III.  560." 
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Ib  Webb  V.  Sturtevant,  supra^  the  court  say  :  '*  In  actions 
of  tresjmss  quare  clausujn  freg^iU  the  law  is  well  settled  that 
possession  of  the  close  is  sufficient  to  sustain  the  action  ap^ainst 
any  person  who  shall  enter  upon  that  possession  exce{)t  the 
owner.  The  possession,  where  that  alone  is  relied  on,  must, 
however,  be  an  actual  and  not  a  constructive  possession." 

Wall,  P.  J.  The  appellant  brought  trespass  qtiare  clausum, 
freg'U^  against  the  appellees,  for  entering  upon  a  certain  rail- 
road track,  situate  on  Adams  street  in  the  city  of  Litchfield, 
and  removing  the  ties,  rails,  plates,  nuts,  bolts,  etc.,  before 
then  being  a  part  of  the  said  track-  The  pleas  were  not 
guilty,  and  justification  under  a  chattel-  mortgage  executed  by 
the  Empire  Construction  Company,  then  owning  and  possess- 
ing the  property  in  question. 

tsiie  upon  these  pleas  being  submitted  to  a  jury,  there  was 
a  verdict  for  appellees,  and  a  motion  for  new  trial  having 
been  overruled,  judgment  was  rendered  against  ap})ellant  for 
costs. 

The  Springfield  &  St.  Louis  Railroad  Company,  its  suc- 
cessors and  assigns,  had  permission  under  an  ordinance  of  said 
city,  to  lay  its  track  in  Adams  street.     The  evidence  tended 
to  prove  that  said  company  transferred  its  rights  to  the  appel- 
lant, Chicago,    Springfield    &  St.  Louis  Railroad  Company ; 
that  snch  transfer  was  recognized  by  the  city,  and  that  the 
latter  company,  being  in  fact  the  successor  and  assignee  of  the 
former  company,  contracted  with   the  Empire  Construction 
Company  to  build  the  road  ;  that   the  construction  company 
did  build  the  part  in.  question  and  received  payment   for  the 
same,  but  having  become   embarrassed,  surrendered  its  con- 
tract before  the  road  was  completed. 

A  bhort  time  before  the  construction  company  had  ceased 
operations  the  chattel  mortgage  referred  to  in  the  special  plea 
was  executed. 

At  the  time  of  the  tortious  acts  alleged  against  the  appel- 
lees, the  track  in  controversy  was  not  in  the  actual  occupancy 
of  the  appellant  or  of  any  other  person  or  corporation,  and  it 
is  insisted  that  the  appellant  can   not   maintain   the   present 
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action  becanse  it  has  failed  to  show  possession  or  such  owuer- 
ehip  as  would  imply  a  right  to  possession. 

It  is  conceded  by  the  appellees  that,  under  well  settled 
rules  of  law,  the  general  owner,  where  there  is  no.  actual  pos- 
session, may  maintain  such  an  action,  but^it  is  urged  there 
was  no  sufficient  proof  of  such  ownership.  The  proof  upon 
this  point  is  substantially  uncontradicted,  and,  as  we  think, 
made  2l  prima  facie  case  for  appellant. 

The  Circuit  Court  at  the  instance  of  appellees  gave  the  fol- 
lowing instructions  to  the  jury: 

"  1.  The  court  instructs  the  jury  for  the  defendants,  that 
unless  they  shall  find  from  a  preponderance  of  the  evidence 
that  the  plaintiflF,  the  Chicago,  Springfield  &  St.  Louis  Eailroad 
Company,  was  in  the  actual  occupancy  and  possession  of  the 
projDcrty  in  controversy  at  the  time  of  the  alleged  trespass 
complained  of  in  plaintiff's  declaration,  then  the  jury  must  find 
the  defendants  not  guilty. 

"  3.  The  court  instructs  the  jury,  for  the  defendants,  that 
in  an  action  of  trespass  the  gist  of  the  action  is  the  injury  to 
the  possession,  and  if  the  jury  believe  from  the  evidence  in 
this  case  that  the  plaintiff,  at  the  time  of  the  alleged  trespass, 
was  not  in  possession  of  the  property  in  the  declaration  men- 
tioned, then  the  jury  will  find  for  the  defendants." 

These  instructions  assume  that  the  appellant  had  failed  to 
prove  its  ownership  of  the  property  in  suit.  In  tliis  there  was 
error.  There  was  evidence  tending  to  prove  such  ownership 
and,  as  already  stated,  sufficient  in  one  opinion  to  support  the 
claim  in  the  absence  of  all  counter-proof.  These  instructions 
no  doubt  controlled  the  jury  and  influenced  the  verdict. 

Appellant  insists  that  there  was  error  in  refusing  the  fifth, 
sixth  and  seventh  instructions  asked  on  its  behalf.  All  that  is 
important  in  the  fifth  and  seventh  is  contained  in  the  first 
given  for  appellant,  and  we  think  the  sixth  is  faulty  in  leaving 
it  to  the  jury  to  determine  what  would  entitle  the  appellant 
to  the  possession  of  the  property.  There  was  no  error  in 
refusing  tliese  instructions. 

It  is  urged  there  was  error  in  excluding  evidence  offered  by 
appellant  for  the  purpose  of  identifying  the  property  intended 
to  be  embraced  in  the  chattel  mortgage. 
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Appellees,  by  their  argument,  concede  that  this  chattel  mort- 
gage was  inoperative  upon  the  property  in  question,  and  such 
was  the  view  of  the  Circuit  Court,  as  appears  from  an  instruc- 
tion which  it  gave  advising  the  jury  to  disregard  it  as  a  defense 
to  the  alleged  trespass;  but  appellees  insist  that  it  was  prop- 
erly admissible  in  evidence  to  show  good  faith  and  a  claim 
and  color  of  right,  thereby  rebuttfng  the  idea  of  malice  and 
cj^nfining  the  plaintiflf,  in  the  event  of  recovery,  to  actual  dam- 
ages. 

The  language  of  description  employed,  when  the  facts  of 
the  then  situation  are  considered,  leave  it  sojiewhat  uncertain 
whether  it  was  intended  to  cover  the  track  or  merely  the  loose 
articles  of  similar  designation  lying  along  the  right  of  way. 

Waiving  all  discussion  as  to  whether  the  construction  com- 
pany had  any  right  in  the  track  at  that  time  which  it  could 
convey  by  such  an  instrument  or  any  other,  we  are  inclined  to 
think  it  was  competent  to  identify  the  property  intended  to 
be  affected.  The  description  was  as  follows:  "All  the  rail- 
road ties,  about  5,000  in  number,  more  or  less,  and  all  railroad 
iron,  snch  as  rails,  splices,  bolts,  nuts  and  spikes,  and  all  lumber 
and  tiling  of  said  construction  company  in  North  Litchfield 

township,  in  said  county,  located  on  bed  of  railroad  or  other- 

*    11 
wise, 

"Also  all  the  railroad  ties,  6,000,  more  or  less,  and  all  plank, 
timber  and  otlier  property  of  said  construction  company  in 
South  Litchfield  township,  in  said  county,  on  bed  of  railroad 
or  otherwise." 

In  connection  with  other  evidence  which  was  received 
tending  to  show  the  general  situation  when  the  mortgage  was 
made,  appellant  ofi^ered  to  prove,  by  witnesses,  that  at  the 
time  the  mortgage  was  made,  there  was  personal  property  of 
the  Empire  Construction  Company  lying  on  and  near  the 
right  of  way  of  the  Q.  &  St.  L.  R.  R.  and  the  right  of  way 
of  the  Chicago,  Springfield  &  St.  Louis  R.  R.  as  follows: 
11,319  ties,  46  tons  of  rails,  oak  plank  and  tiling  to  the  amount 
of  $700,  several  keg  of  bolts,  spikes  and  splice  bars;  none  of 
which  were  in  the  track  laid  on  Adams  street. 

This  and  other  like  proof  was  rejected,  and  as  we  think 
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erroneoasly,  and  it  was  immaterial  whether  the  mortgage  was 
offered  as  a  complete  justification  or  in  mitigation  of  damages. 
Bell  V.  Prewitt,  62  111.  361,  and  cases  cited. 

The  appellant  not  being  a  party  to  the  contract  can  not  be 
precluded  from  proving  what  was  the  real  intention  of  the 
parties,  although  such  proof  may  contradict  the  writing.  1 
Greenl.  Ev.,  Sec.  279;  2  Wharton  Ev.,  Sec.  920. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Patrick  Griffiit 

V. 

John  Kaericheb. 


Master  and  Servant — Wages — Contract — Instructions. 

This  court  reverses  a  judcrment  for  the  pliintiff  in  an  action  to  recover 
wages,  because  of  the  failure  of  the  court  below  to  give  an  instruction 
touching  the  question  whether  the  contract  was  for  a  dennite  time. 

[Opinion  Sled  September  21,  18S8.] 

Appeal  from  the  County  Court  of  Moultrie  County;  the 
Hon.  H.  M.  Miner,  Judge,  presiding. 

Messrs.  Cochkan  &  Harbacgh,  for  appellant, 

Mr.  Frank  Spitlkb,  for  appellee. 

Conger,  J.  This  was  a  suit  by  appellee  against  appellant 
to  recover  for  wages,  which  resulted  in  a  judgment  in  favor 
of  appellee  for  ?18.77.  The  disputed  question  was  as  to  the 
length  of  time  appellee  was  to  labor  for  appellant 

Appellant  claimed  that  the  contract  was  for  a  definite  time 
at  the  rate  of  $18  per  month,  while  appellee  insisted  that  the 
contract  could  be  terminated  at  any  time  if  either  of  the  par- 
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ties  was  dissatisfied.     This  was  the  vital  question  in  the  case, 
and  evidence  was  offered  upon  it  bj  both  parties. 

The  court  was  requested  by  appellant  to  give  to  the  jury 
the  following  instruction,  viz. : 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
made  a  contract  to  work  for  the  defendant  until  defendant's 
harvesting  was  done,  at  an  agreed  price  per  month,  and  if  the 
jury  believe  from  the  evidence  that  before  the  end  of  the 
term  so  agreed  upon  the  plaintiff  left  the  employ  of  the  de- 
fendant, then  the  burden  of  proof  is  upon  the  plaintiff  to  show 
by  a  preponderance  of  the  evidence  that  he  left  with  the 
defendant's  consent  or  was  discharged  by  him,  or  that  the 
plaintiff  had  just  and  reasonable  grounds  for  leaving  when  he 
did." 

The  court  refused  this  instruction  as  well  as  all  others  askpd 
for  by  the  appellant.  It  is  insisted  by  appellee  that  the  jury 
believed  the  evidence  offered  by  himself,  and  therefore  the 
refusal  of  the  instruction  could  have  worked  no  injury  to  ap- 
pellant   We  can  not  assume  such  to  be  the  fact 

The  jury  being  uninstructed  upon   the  question,  may  not 
have  known  that  it  was  important  to  determine  whether  the 
contract  was  to  labor  for  a  definite  time  or  not.     There  was 
evidence  tending  to  sustain  appellant's  theory  of  the  case,  and ' 
the  instruction  should  have  been  given. 

The  judgment  of  the  County  Court  will  be  reversed  and 

the  cause  remanded, 

Heversed  and  remanded. 


William  F.  Jenks 

V. 

David  H.  Vandolah. 


Practice — Parties — Amendment —  Unreasonable  Condition — Costs, 

While  the  conditionB  upon  which  amendmeDts  shall  be  allowed  are  within 
the  sound  discretion  of  the  court,  such  conditions  must  be  reasonable. 

[Opinion  filed  September  21,  18S8]. 
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In  error  to  the  County  Court  of  McLean  County;  tlie 
Hon.  C.  D.  Myer,  Judge,  presiding. 

Mr.  Frank  K.  Henderson,  for  plaintiff  in  error. 

It  is  to  avoid  the  defeat  of  justice  by  evasions  tliat  the  stat- 
ute of  amendments  was  made,  and  we  understand  "  it  is  a 
liberal "  statute.  Doty  v.  Colton,  90  III.  453.  Its  " object  and 
effect  is  to  do  away  with  all  formal  objections  to  the  plead- 
ings." Drak«  v.  Drake,  83  111.  528-9.  The  terms  must  be 
just  and  reasonable  (Starr  &  C,  R.  S.,  Chap.  110,  Sec.  23,  p. 
1787),  and  "must  not  be  so  onerous  as  would  amount  to  a  de- 
privation of  the  right  secured  by  statute."  Misch  v.  Mc Alpine, 
78  111.  507,  which  case  was  reversed  for  unreasonable  refusal 
to  allow  amendment,  as  also  was  Stone  v.  Williams,  17  111.  App. 
178-9j  and  "  discretion  "  of  the  court  i-eviewed.  In  formal 
amendments  "  it  is  proper  not  to  impose  terms."  C.  T.  Coal 
&  R  E.  Co.  V,  Lickiss,  72  111.  521;  McDowell  v.  Town,  90 
111.  361. 

The  court  say,  where  name  of  nominal  plaintiff  had  been 
stricken  out  on  amendment,  costs  should  not  have  been  taxed 
against  him;  a  full  discussion  of  this  subject  in  this  case  shows 
the  amendment  statute  to  be  intended  to  avoid  hardship  and 
do  justice  and  get  to  a  trial  of  the  true  merits  of  a  case,  and 
shows  what  amendments  are  allowable.  When  leave  to  make 
proper  amendment  is  asked,  and  is  refused  by  the  court,  it  is 
an  abuse  of  discretion  for  which  the  court  reversed.  Shufeldt 
v.  Fidelity  Savings  Bank,  93  111.  598.  Nor  will  the  "doctrine 
of  discretion  in  the  Circuit  Court "  be  extended.  McKinstry 
v.  Pennoyer,  1  Scam.  319. 

The  terms  imposed  were  uncalled  for  in  any  view  of  the 
case  unless  they  are  in  the  nature  of  a  penalty.  It  deprived 
plaintiff  of  the  right  to  amend.  They  were  impossible  for 
him  to  perform. 

Messrs.  J.  M.  Weakly  and  J.  E.  Pollock,  for  defendant  in 
error. 

Plaintiff  in  error  and  one  Parks  made  a  contract  with  the 
defendant  in  error  to  dig  a  well  for  him  at  a  stipulated  rate  per 
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foot.  Plaintiflf  in  error  brought  suit  in  his  own  name,  and  on 
the  trial,  himself  swore  that  he  and  Parks  had  taken  the  con- 
tract together  and  that  it  was  a  joint  contract.  Park:^  testified 
to  the  same  thing.  Tlie  plaintifiE  in  the  conrt  below  rested  his 
case.  The  defendant  moved  the  court  to  instruct  the  jury  to 
find  a  verdict  for  the  defendant.  PlaintiflF  then  asked  the 
court  for  leave  to  amend  his  declaration,  which  was  allowed 
upon  terms  of  payment  of  two-thirds  of  the  costs.  These 
terms  the  plaintifiE  declined  to  accept  and  refused  to  proceed 
further  with  the  case.  Thereupon  the  court  instructed  the 
jury  to  find  a  verdict  for  defendant.  That  this  was  the  proper 
practiee  in  this  case  we  have  no  doubt  See  Bartelott  v.  The 
International  Bank,  119  lU.  259. 


Co2fGEB,  J.  This  was  an  action  to  recover  for  services  in 
diggiDs;  a  well.  The  declaration  was  tiled  in  the  name  of  the 
plaintiff  in  en*or,  but  upon  the  proof  corning  in  it  appeared 
the  suit  should  have  been  brought  in  the  joint  names  of  plaint- 
iff in  error  and  one  Parks. 

Plaintiff  in  error  then  moved  the  court  to  amend  the  dec- 
laration  by  making  Parks  a  joint  plaintiff  with  himself.  The 
court  granted  the  motion  upon  condition  that  plaintiff  in  error 
should  pay  two-thirds  of  the  accrued  costs,  amounting  to  $30. 
At  the  same  time  and  with  his  motion,  plaintiff  in  error  filed 
his  affidavit  setting  forth  that  he  was  a  poor  person,  and  was 
wholly  unable  to  comply  with  the  conditions  imposed  by  the 
court 

Whereupon  the  court  refused  to  allow  the  amendments, 
and  directed  the  jury  to  find  for  defendant  in  error.  While 
the  conditions  upon  which  amendments  shall  be  made  are 
within  the  sound  discretion  of  the  trial  court,  and  ordinarily 
ehonld  not  be  interfered  with,  we  think  under  the  circum- 
stances of  this  case,  the  conditions  imposed  were  unreasonable, 
and  in  effect  denied  plaintiff  in  error  justice.  Misch  v.  Mc- 
Alpine,  78  HI.  507. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded, 

Hevcrsed  and  Tcmanded>, 
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V. 

Albert  G.  Barnes. 

Sales — Agency — Authority  of  Special  Agent— Sale  of  Horse — Replevin 
— Instructions. 

1.  An  authority  to  a  special  agent  to  sell  for  cash  will  not  juatify  an 
exchange  for  other  property. 

2.  An  innocent  purchaser  at  an  unauthorized  sale  takes  no  greater  title 
than  is  possessed  by  the  vendor. 

3.  In  an  action  of  replevin  to  recover  a  horse  wrongfully  sold  by  the 
agent  of  its  owner  to  an  innocent  purchaser,  this  court  reverses  the  judg- 
ment for  the  defendant,  for  the  failure  of  the  trial  court  to  give  certain 
instructions  asked  by  the  plaintiff. 

[Opinion  filed  September  21,  18S8.] 

Appeal  from  the  Circuit  Court  of  Christian  County  ;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  Anthony  Thornton  and  John  G.  Dbennan,  for 
appellant. 

Messrs.  H.  M.Yandeveee  and  W.  M.  Pbovine,  f or  appellee. 

Where  the  owner  of  property  holds  out  another  or  allows 
him  to  appear  as  the  owner  of  property,  and  innocent  parties 
are  thus  led  into  dealing  with  such  apparent  owner,  they  will 
be  protected.  The  rights  of  persons  so  dealing  in  such  a  case 
do  not  depend  upon  the  actual  title  or  authority  of  the  person 
with  whom  they  have  directly  dealt,  but  they  are  derived 
from  the  act  of  the  real  owner,  which  precludes  him  from  dis- 
puting as  against  them,  the  existence  of  the  title  or  power  he 
caused  or  allowed  to  api>ear  to  be  vested  in  the  person  upon 
the  faith  of  whose  title  or  power  they  dealt  Anderson  v. 
Araistead,  69  111.  462 ;  Smith  v.  Board  Sup.  Peoria  Co.,  59 
111.  412 ;  Wells  on  Rep.,  Sec.  329  ;  Marshall  v.  Ender,  20 
m.  App.  312;  Bigelow  on  Estop,  p.  467;  Evans  on  Agency, 
Sec.  139 ;  Story  on  Agency,  Sec.  444. 


Thied  DisTEicT— Mat  Term,  1888.         167 

Drury  v.  Barnes. 

We  insist  that  the  evidence  shows  that  McKjiigh  t  was  au  thor- 
ized  to  sell  the  mare ;  that  Drnry  ratified  the  sale  after  it  was 
made  and  after  learning  all  the  facts ;  that  Drury  allowed 
McKnight  to  appear  as  her  owner,  and  appellee  having  in  good 
faith  bought  her  of  McKnight  for  full  value,  Drury  is  pre- 
cluded from  asserting  his  ownership  as  against  appellee. 

The  amount  of  evidence  has  nothing  to  do  with  the  ques- 
tion of  giving  an  instruction,  and  where  evidence  tends  to 
prove  a  certain  state  of  facts  a  party  has  the  right  to  instruc- 
tions upon  hypothesis  of  such  facts  and  it  is  for  the  jury  to  find 
if  they  are  true — and  this  though  there  may  be  no  direct  evi- 
dence of  the  fact.  Kendall  v.  JSrown,  74  111.  232 ;  Earnes  v. 
Rend,  105  111.  506 ;  Peoria  Marine  &  Fire  Ins.  Co.  v.  An- 
apow,  45  111.  86 ;  1  Greenleaf,  Sec.  48. 

The  rule  is  that  all  instructions  are  to  be  taken  toorether  as 
a  series,  and  one,  if  too  general  or  erroneous,  is  cured,  if  limited, 
byothera.  Toledo,  W.  &  W.  R  R  v.  Ingrabam,  77  111.  309; 
Kendall  v.  Brown,  86  111.  390 ;  Prior  v.  White,  12  III.  261; 
Skilesv.  Caruthers,  88  111.  458. 

Conger,  J.  Upon  the  23d  of  March,  1887,  appellant  de- 
livered to  one  Frank  McKnight  a  certain  mare  under  the 
following  agreement,  viz : 

"Article  of  agreement  made  this  23d  day  of  March,  1887, 
by  and  between  O.  H.  Drury,  of  New  Bogton,  Mercer  connty, 
III.,  of  the  first  part,  and  Frank  McKnight,  of  Centralia, 
Marion  county.  111.,  of  the  second  part. 

**Tlie  said  Drury  delivers  unto  the  said  McKnight  one  gray 
mare,  Lady  Drury,  (formerly  Lady  Davis),  sound  and  in  good  i 
condition  so  far  as  can  be  known,  for  the  following  purpose :  ; 
To  be  handled  and  trotted  during  the  season  of  18S7.     Now, 
it  is  further  agreed  that  said  McKnight  shall   take  the  said 
mare  to  Marion  county,  Illinois,  and  there  handle   and  train 
Iier,  using  eyery  means  possible  to  get  speed  out  of   her ;  at 
the  same  time  he  shall  not  abuse  or  injure  her  in  any  manner 
whatsoever;  and  it  is   further   agreed  that   said  Drury  shall 
not  be  called  upon  to  pay  any  of  her  expenses  during  the  sea- 
son.   It  is  further  agreed   that  at  the  end  of  the  season  the 
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said  McKiiif];lit   shall   make  a  faithful  and  true  account  of  all 

moneys  taken  by  said  mare,  and  that  after  paj'ing  her  expenses 

he  shall  turn  over  to  said  Drury  one-half  of   the  net  earnings. 

Xo  charge  for  training. 

"Frank  McKnight." 

In  the  following  December,  appellee  having  seen  the  mare 
at  several  places  in  the  possession  of  McKnight,  and  supposing 
lier  to  be  his  property,  purchased  her,  paying  McKnight  $650 
in  cash  and  a  horse  valued  at  $200.  McKnight  left  the  State 
and  never  accounted  to  ap])ellant  for  the  proceeds  of  the  sale 
except  $100,  for  which  McKnight  sent  appellant  a  draft,  but 
which  a])pellant  states  he  never  cashed,  and  offered  back  to 
McKnight. 

It  is  contended  by  appellee  that  appellant  authorized 
McKnight  to  sell  the  mare,  and  there  is  evidence  tending  to 
show  that  he  had  written  to  McKnight  during  the  summer 
that  he  would  rather  McKnight  would  sell  the  mare  for  $700 
than  return  her  ;  that  he  valued  her  at  more,  but  in  his  pres- 
ent condition  he  was  willing  to  take  $700. 

After  demand  made,  aj>pellant  brought  a  suit  in  replevin 
for  the  mare,  but  the  jury  found  against  him.  Appellant  asked 
the  court  to  give  the  following  instructions,  which  the  court 
refused  to  do : 

"  In  this  case  the  court  instructs  the  jury,  if  the  evidence 
shows  that  on  the  23d  day  of  March,  1887,  the  plaintiff,  Omer 
II.  Drury,  was  the  owner  of  the  mare  in  question  and  let  the 
same  to  Frank  McKnight  by  virtue  of  the  written  contract 
offered  in  evidence,  and  that  said  McKnight  trained  and  trot- 
ted the  mare  in  pursuance  of  such  agreement,  and  even  if 
you  shall  furthcj*  believe  that  about  the  month  of  August  or 
September,  1887,  the  plaintiflf  wrote  to  said  McKnight  author- 
izing said  McKnight  to  sell  the  mare  for  $700,  such  authority 
would  not  authorize  said  McKnight  to  trade  said  mare  to  the 
defendant,  Albert  G.  Barnes,  for  a  horse  and  $650." 

'*  The  court  instructs  the  jury  that  where  authority  is  given 
a  special  agent  to  sell  an  article  of  personal  property,  such 
authority'  does  not  confer  upon  such  special  agent  the  power  to 
barter  or  trade  the  article ;  and  if  such  special  agent,  in  vio- 
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lation  of  his  authority,  barters  or  trades  the  article,  the  person 
receiving  the  same  or  trading  for  such  article  would  not  ac- 
quire title  to  the  same  ;  but  the  owner  may  demand  the  prop- 
erty and  on  refusal  of  the  person  having  the  same  to  deliver  it 
np,  the  owner  may  maintain  replevin  for  the  same." 

These  instructions  are  the  law  and  have  an  important  bear- 
ing upon  the  case,  and  it  was  error  to  refuse  them.  None  of 
the  instrnctions  given  to  appellant  contain  the  principle  an- 
nounced in  tliese  instructions. 

The  most  that  is  claimed  upon  the  part  of  appellee  ^sto  the 
authority  given  to  McKnight  to  sell,  after  he  came  into  pos- 
session of  the  mare,  under  the  contract,  is  that  he  was  author- 
ized to  sell  her  for  $700.  Such  authority  would  very  clearly 
not  authorize  him  to  sell  her  for  less  than  that  price,  or 
receive  in  payment,  in  whole  or  in  part,  anything  but  money.. 

Counsel  for  appellee  insist  that  the  doctrine  contained  in 
these  instructions  are  not  applicable  to  the  present  case,  for 
the  reason  that  appellee,  Barnes,  was  ignorant  of  the  true 
ownership  of  the  horse,  but  in  good  faith  supposed  it  to  belong 
to  McKnight. 

We  are  unable  to  see  Avhat  difference  this  would  make,  for 
McKnight  could  not  convey  a  better  title  than  he  himself  liad 
as  owner,  or  was  authorized  as  an  agent  to  give.     I^nton  v.  ^^'^ 
Curgw,  40  111.  329.  ^^<-  / 

As  he  was  clearly  not  the  owner,  and  had  no  right  to  sell 
at  all  by  the  original  agreement  under  which  he  took  the 
mare,  appellee  must  rely  upon  the  authority  given  him  as 
a.^ent  in  the  declarations  made,  and  letters  written  after  that 
time  by  appellant. 

Upon  the  question  of  a  special  agent  exceeding  his  authority 
see  2  Kent,  marginal  page  631  et  seq.^  Story  on  Agency, 
Sees.  78,  131  and  437. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded* 

Reversed  and  remanded. 
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Thomas  Summers  et  al. 

V. 

The  People  of  The  State  of  Illinois. 

Fifth^Acts  18S5  and  1887— Repeal— Fixing  Atnouni  of  Fine—Jury. 

1.  Anything  which  subetantially  and  materially  interferes  with  the  pai$- 
sage  of  iish  up  and  down  stream,  is  within  the  meaninflr  of  the  act  of  1885 
forbidding  any  obstruction  to  their  free  paraage. 

2.  In  the  case  presented  the  question  whether  the  act  of  1885  was 
repealed  by  that  of  1887  is  not  material,  as  such  repeal  would  not  affect  a 
pending  prosecution. 

8.  Upon  appeal  from  a  justice  in  such  cases  the  jury  may  fix  the  amount 
of  the  fine  to  be  imposed. 

[Opinion  filed  September  21,  1888.] 

In  ebror  to  the  Circuit  Court  of  Brown  County ;  the 
Hon.  J.  C.  Bagby,  Judge,  presiding. 

Messrs.  Mobrison  &  Whitlock,  for  plaintiflFs  in  error. 

Under  the  common  law  defendants  had  the  right  to  take 
fish  ;  and  the  owner  of  the  lands,  Vandeventer,  who  leased  to 
defendants,  had  the  exclusive  right  to  take  fish  from  his  own 
lands.  3  Kent's  Com.,  411,  Note  A;  Commonwealth  v.  Cha- 
pin  5  Peck,  199  ;  Stoughton  v.  Baker,  4  Mass.  522  ;  Burnham 
V.  Webster,  5  Mass.  256  ;  Vinton  v.  Welch,  9  Pick.  87  ; 
Hooker  v.  Cummings,  20  Johns.  90.  See  also  Parker  v. 
People,  111  111.  581. 

This  «uit  should  have  been  dismissed  on  the  motion  made 
by  the  defendants,  on  the  grounds  that  the  law  under  which 
the  prosecution  was  instituted  was  repealed  by  the  act  of 
1887.  The  law  of  1887  covered  all  the  ground  of  the  former 
act,  and  was  manifestly  intended  as  a  substitute  for  it ;  hence, 
by  a  well  established  rule  of  construction,  recognized  by  the 
Supreme  Court  of  this  State  and  other  States,  repealed  it  by 
implication.  See  Board  of  Trustees  v.  City  of  Chicago,  14 
111.  334;  Andrews  V.  People,  75  111.605;  Culver  v.  Third 
National  Bank,  64  111.  534. 
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^^A  subsequent  statate  revising  the  whole  subject  of  a 
former  one,  and  intended  as  a  substitnte  for  it,  although  it 
contains  no  express  words  to  that  effect,  operates  as  a  repeal 
of  the  former."  Bartlett  v.  King,  12  Mass.  537;  Towle  v. 
Mayett,  3  Greenl.  22. 

These  cases  are  cited  in  the  case  of  Board  of  Trustees 
V.  City  of  Chicago,  14:  111.  334,  with  approbation,  and  such 
will  be  found  the  doctrine  of  all  the  books. 

The  same  doctrine  has  been  announced,  and  the  same 
reasons  adopted  in  other  States.  Hickmann  v.  Pinkney,  81 
X.  T.  215  ;  Farr  v.  Brackett,  30  Yt.  344 ;  Waketiefd  v. 
Phelps,  37  N.  H.  205  ;  D.  &  L.  Pk.  Road  Co.  v.  Allen,  16 
111.  App.  15  ;  Davies  v.  Fanburn,  3  How.  636  ;  Dowdell  v. 
State,  58  Md.  333 ;  Dngan  v.  Gittings,  3  Gill.  138. 

Mr.  John  J.  Tebfey,  for  defendants  in  error. 

CoNGBB,  J.  This  was  a  prosecution  against  plaintiffs  in 
error  for  a  violation  of  Sec.  2  of  the  act  of  1885  commonly 
known  as  the  Fish  Law.  This  section  provides:  *' That  no 
person  shall  place,  cause  to  be  placed  or  erected,  any  seine, 
net,  wire,  fish  dam  or  other  obstruction  in,  or  across  *  *  * 
any  watercourse  in  such  manner  as  shall  obstruct  the  free 
l)a88age  of  fish  up  or  down  or  through  such  watercourse." 

The  evidence  discloses  that  plaintiffs  in  error  set  a  net  with 
wings  which  reached  nearly  to  the  banks  on  either  side.  Some 
of  the  witnesses  stated  that  the  wings  came  within  a  few 
inches  of  the  banks,  while  others  testified  that  upon  one  side 
there  was  a  space  of  four  feet  between  the  end  of  the  wing 
and  the  bank,  through  which  fish  could  and  did  pass. 

It  is  evident,  we  think,  from  the  language  of  the  act,  that 
the  legislation  intended  to  prohibit  such  an  obstruction  to  the 
jmsLge  of  fish  as  is  shown  in  this  case.  Some  of  the  fish 
passing  along  the  stream  succeeded  in  escaping  the  net  and 
made  their  way  around  the  ends,  and  because  of  this  it  is  in- 
sisted by  plaintiffs  in  error  that  their  free  passage  was  not 
obstructed. 
We  can  not  assent  to   this  conclusion.     "Webster  defines 
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"free"  as  "not  under  restraint;  at  liberty;  not  obstructed;  as, 
the  water  has  a  free  passage  or  channel." 

Anything  which  substantially  and  materially  interferes  with 
the  passage  of  fish  up  and  down  the  stream  would  come 
within  the  meaning  of  the  words  "obstruct  the  free  passage 
of  fish,"  although  it  might  be  shown  that  it  would  be  possible 
for  all  the  fish  iu  the  stream  to  pass  around  or  over  such 
obstructions. 

It  is  insisted  that  the  suit  should  have  been  dismissed  on 
the  ground  that  the  law  of  1885  was  repealed  by  the  act  of 
1887.  It  is  not  necessary  to  determine  the  question,  for  the 
reason  that  if  the  law  of  1885  has  been  repealed  by  that  of 
1887,  as  contended  by  plaintiffs  in  error,  it  would  make  no 
difference  in  the  present  case.  Sec.  4,  Chap.  131,  R.  S.,  pro- 
vides that  such  repeal  sliall  not  affect  any  prosecution  begun 
under  and  by  virtue  of  the  act  so  repealed. 

It  is  next  insisted  that  it  was  erroneous  for  the  jury  to  fix 
the  amount  of  the  fine.  In  all  cases  of  appeal  from  a  justice 
it  seems  to  be  intended  that  the  jury  may  fix  the  amount  of 
the  fine  to  be  imposed.     Sec.  11,  Div.  9,  Criminal  Code. 

Finding  no  substantial  error  in  the  record,  the  judgment  of 
the  Circuit  Court  will  be  afl^*med. 

Judgment '  afflrmed. 


F.  F.  Randolph  et  al. 

V. 

Samuel  8,  Chisholm. 


Mechanic's  Lien — Title— Error  without  Prejudice, 

1.  The  interest  of  one  who  is  in  possession,  claiming  title,  is  subject  to  a 
lien  for  repairs  made  under  a  contract  with  him. 

2.  An  error  which  only  .affects  one  who  is  not  a  party  to  the  appeal,  is 
not  sufficient  ground  for  reversal. 

[Opinion  filed  September  21, 1888.] 


Third  Bisteict— May  Term,  1888.        173 

Qoincy  Building^  and  Loaa  Association  v.  Winget* 

Appeal  from  the  Circuit  Coui't  of  Coles  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Ckaig  &  Craig,  for  appellants. 
Messrs.  Wiley  &  Neal,  for  appellees. 

Conger,  J.  This  case  was  formerly  before  this  court  and 
is  reported  in  21  111.  App.  312,  where  a  statement  of  the  facts 
can  be  found. 

After  the  cause  was  remanded  a  trial  was  had  and  a  decree 
rendered  in  accordance  with  the  prayer  of  the  petition. 

The  principal  objection  to  the  decree  is,  as  claimed  by  ap- 
pellants, that  no  title  is  sliown  in  Randolph  to  the  lot  in  ques- 
tion at  the  time  of  making  the  contract  for  the  repairs  to  the 
mill.  Tiie  evidence  shows  at  least  that  he  was  in  possession, 
claiming  title,  and  hence  such  interest  as  he  may  have  liad  was 
snbject  to  the  lien. 

The  second  assignment  of  error  is  that  "the  court  erred  in 
rendering  a  decree  against  F.  F.  Randolph  by  default,  when 
he  had  a  demurrer  undisposed  of."  As  Randolph  is  no  party 
to  the  appeal  it  is  not  necessary  to  notice  this  point;  the  error, 
if  any  it  be,  can  not  be  urged  by  one  not  aflEected  by  it. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirjned. 


The  Quin^cy  Building  and  Loan  Association 

V. 

Warren  C.  Winget  and  Sarah  M.  Winget. 

Building  Associations — Foreclosure  of  Trust  Deed  and  Cancellation  of 
Stock—lnjuncti  on. 

Upon  a  bill  filed  to  enjoin  the  foreclosure  of  two  deeds  of  trust  and  to 
Kcnre  the  cancellation  of  several  shares  of  stock  in  a  building  association, 
this  court  reverses  a  decree  for  the  complainants  as  not  supported  by  the 
erideDoe. 
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[Opinion  filed  September  21,  1888.] 

AppBAt  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Messrs.  Emmons  &  Wells,  for  appellant. 
Mr.  George  W.  Fooo,  for  appellees. 

Conger,  J.  This  was  a  bill  filed  by  appellees  to  enjoin 
appellant  from  foreclosing  two  deeds  of  trust  and  to  cancel 
certain  shares  of  stock  held  by  appellees  in  the  appellant 
company. 

Appellees  had,  under  the'  rules  of  the  company,  taken  the 
shares  of  stock,  and  upon  them  borrowed  from  appellant  the 
money  in  question,  giving  Ihe  trust  deeds  mentioned  to  secure 
the  repayment  of  the  same. 

The  two  grounds  relied  upon  for  relief  are  :  Fraud  and 
misrepresentation  by  said  association  or  its  officers,  whereby 
appellee,  Winget,  was  induced  to  become  a  member  of  the 
association,  and  fraudulent  statements  of  the  ofllcers  of  tlie 
association  as  to  the  consideration  of  the  notes  and  trust  deed. 

The  record  is  quite  vohiminous  upon  these  questions,  and  it 

would  answer  no  good  purpose  to  review  the  evidence.     We 

'   have  carefully  examined  all  the  evidence  as  contained  in  the 

record  and  fail  to  find  anything  whatever  in  it  to  sustain  the 

charges  made  in  the  bill  or  the  findings  of  the  master. 

The  master,  in  his  report  of  the  evidence  and  the  findings 
therein,  says:  "I  further  find  that  as  to  the  allegation  in  com- 
plainants' bill,  viz.,  '  that  said  complainant,  Warren  C. Winget, 
was  induced  to  become  a  borrower  in  said  institution  by  false 
and  fraudulent  representations,'  that  the  testimony  is  con- 
flicting and  unsatisfactory." 

After  carefully  considering  the  whole  record,  it  simply 
presents  to  our  minds  a  case  wherein  appellees  entered  into 
the  arrangement  held  out  to  the  public  by  the  appellant  com- 
pany voluntarily  and  freely,  and  after  experimenting  with  it 
for  a  few  years  reached  the  conclusion  that  it  was  not  as  profit- 
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able  as  they  had  supposed,  and  now  seek  by  their  bill  to  be 
relieved  from  the  conseqaences  of  their  own  lack  of  judg- 
ment 

The  decree  of  t^ie  Circuit  Court  will  be  reversed  and  the 
caose  remanded  to  the  Ciifcuit  Court,  with  directions  to  dis- 
miss the  bilL  ' 

Heversed  and  remanded. 
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Lake  Erie  and  Western  Eailroad  Company 

V. 

Thomas  Kirts. 

Mhoads— Fires — Defective  Sparh  Arrester — Eridenee — Contributory 
}(tg\\gence— Instructions— Damages, 

1.  The  owner  of  property  situated  near  a  railroad  is  not  chargeable  with 
negligence  in  respect  to  fires  caused  by  sparks  from  locomotives,  merely 
because  he  used  it  as  if  it  were  pot  so  situated. 

2.  In  an  action  against  a  railroad  company  to  recover  the  value  of  property 
destroyed  by  fire  alleged  to  have  escaped  from  a  locomotive,  it  is  held: 
That  the  verdict  for  the  plaintiff  is  supported  by  the  evidence;  that  there 
was  no  substantial  error  in  the  admission  of  evidence;  that  the  charge 
given  by  the  court  contained  all  that  was  necessary  to  a  correct  view  of  the 
lawinrolved;  and  that  it  does  not  appear  that  the  damages  are  excessive. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  H.  M.  Steely,  for  appellant 

If  a  railroad  company  uses  most  approved  appliances  to 
prevent  the  escape  of  fire,  and  keeps  it  and  the  locomotive  in 
which  it  is  placed  in  constant  repair,  and  the  same  is  properly 
operated  by  a  competent  and  skillful  engineer,  and  notwith- 
standing these  precautions  fire  or  sparks  escape  and  set  fire 
outside  the  right  of  way,"  then  the  company  is  not  liable.     I., 
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B.&W.Ry.  Co.  V.  Craig,  14  III.  App.  407;  T.,  P.  W.  Ry.  Co. 
V.  Pindar,  63  111.  447;  C.  &  A.  R  R  Co.  v.  Quaintance,  58 
111.  389;  T.,  W.  &  W.  Ry.  Co.  v.  Larmon,  67  1)1.  68;  C.  &  A- 
R.  R  Co.  V.  Smith,  11  111.  App.  348. 

It  must  appear  that  party  suffering  loss  exercised  ordinary 
care,  such  as  a  reasonably  prudent  man  would  adopt  for  security 
of  his  property,  and  want  of  such  care  is  fatal  to  a  recovery 
no  matter  how  gross  negligence  of  defendant  fnay  have  been. 
W.,  St.  L.  &  P.  Ry.  Co.  V.  Wallace,  110  111.  114;  City  of 
Peoria  v.  Simpson,  110  111.  294;  T.,  W.  &  W.  Ry.  Co.  v.  Lar- 
mon, 67  111.  QS;  C.  &  A.  R  R.  Co.  v.  Pennell,  94  111.  448;  T., 
W.  &  W.  Ry.  Co.  V.  Maxiield,  72  III.  95. 

Counsel  have  a  r:-ght  to  require  the  court  to  give  instruc- 
tions as  a.^ked,  when  in  conformity  with  the  law.  State  v. 
Wilson,  2  Scam.  225;  Hays  v.  Borders,  1  Gilm.  46;  G.  &  C, 
U.  R  R  Co.  V.  Jacobs,  20  III.  478. 

If  sparks  escape  and  are  carried  by  a  high  wind  to  a  great 
distance,  by  which  a  fire  is  caused  in  a  place  that  would  have 
been  safe  but  for  the  wind,  such  loss  is  a  remote  consequence, 
and  the  company  is  not  liable.  Font  v.  T.,  P.  &  W.  Ry.  Co. 
59  111.  349;  T.,  W.  &  W.  Ry.  Co.  v.  Muthersbaugh,  71  III.  572. 

Mr.  Charles  A.  Allen,  for  appellee. 

Even  if  the  best  appliances  are  used  to  prevent  the  escape 
of  fire,  yet  if,  through  the  overloading  of  the  engine,  fire  and 
sparks  are  produced  to  a  dangerous  extent,  the  company  will 
be  deemed  guilty  of  gross  negligence.  T.,  P.  &  W.  Ry.  Co. 
v.  Pindar,  53  111.  447. 

If  this  company  suffers  a  grade  to  exist,  they  must  so  man- 
age their  engines  at  such  places  as  to  prevent  damages  from 
being  done  to  property  along  the  line  of  the  road. 

The  question  of  negligence  is  one  of  fact,  which  must  be 
left  to  the  determination  of  the  jury  (22  111.  264),  and  ie  pecul- 
iarly appropriate  for  the  jury.     Burkett  v.  Bond,  12  111.  87. 

And  the  question  of  the  relative  degree  of  negligence  of 
plaintiff  and  defendant  is  one  for  the  determination  of  the 
jury.     St.  L.,  A.  &  T.  H.  R  R  Co.  v.  Todd,  36  111.  409. 

The  degree  of  plaintiff's  negligence,  as  compared  to  that 
of  defendant,  is  a  question  for  the  jury.     City  of  Centralia 
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r. Scott,  59  111.  129;  City  of  Eoekford  v.  Hildebrand,  61  111. 
155;  I.  &  St  L.  K  R.  Co.  v.  Stables,  62  111.  313;  I.  C.  R.  E. 
Co.  V.  Gillis,  68  111.  317. 

Wall,  P.  J.  This  was  an  action  on  the  case  to  recover 
damages  for  property  destro3'ed  by  lire,  alleged  to  have  es- 
caped from  the  locomotive  engine  of  the  appellant.  There 
was  a  verdict  and  judgment  thereon  for  $105. 

TLcre  can  be  no  reasonable  doubt  the  lire  did  escape  from 
the  locomotive,  and  the  property  of  appellee  was  thereby 
consumed.  Appellant  introduced  evidence  to  prove  that  it 
had  in  use  upon  this  locomotive  an  appliance  of  the  most 
approved  kind  to  prevent  the  escape  of  sparks;  that  tlie  same 
was  in  good  order,  and  that  the  person  in  charge  of  the  engine 
was  competent  and  skillful.  On  the  other  Iiand  it  ap]3eared 
that  the  mesh  in  use  in  the  spark  arrester  was  larger  than  that 
used  on  some  other  eno^ines  on  the  road:  that  tlie  train  was 
nearly  or  quite  a  quarter  of  a  mile  in  length,  was  loaded 
heavily  and  was  making  great  speed. 

It  also  appeared  that  this  spark  arrester  was  so  contrived 
that  the  sparks  would  be  thrown  du-ectly  upward,  but  that  in 
case  of  high  wind  these  were  liable  to  be  blown  further  than 
the  distance  in  question.  All  these  circumstances  were  proper 
to  be  considered  by  the  jury  in  determining  whetlier  proper 
care  and  diligence  had  been  used  to  prevent  the  escape  of  lire. 
We  are  not  impressed  with  the  view  that  the  verdict  is  in  this 
respect  so  greatly  against  the  evidence  as  to  justify  interfer- 
ence therewith.  The  statute  expressly  provides  that  the  owner 
of  property  shall  not  be  chargeable  with  negligence  because 
he  has  used  the  same  in  the  manner  he  would,  had  no  railroad 
|)assed  through  or  near  it  (Par.  104,  Chap.  114,  Sl^arr  &  C. 
III.  Slat.),  and  there  seems  to  be  no  room  in  this  case  for 
exemption  on  the  ground  of  contributory  negligence  by  the 
plaintiflF. 

Various  objections  are  urge  1  by  appellant  as  to  the  action 
of  the  court  in  admitting  and  excluding  evidence,  the  most 
important  of  which  relates  to  the  admission  of  evidence  of  the 
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finding  of  cinders  at  different  places  on  the  farm  after  the  fire 
occurred. 

This  proof  is  rather  remote,  but  to  some  extent  it  goes 
to  establish  the  charge  that  the  engines  of  defendant,  wliicli 
were  all  equipped  alike,  save  those  which  had  the  smaller 
mesh,  were  all  apt  to  throw  sparks,  thereby  supporting:  the 
general  allegation  that  this  fire  was  so  occasioned,  and  sup- 
porting the  position  that  too  much  fire  was  thrown  for  well 
equipped  engines. 

It  was  of  the  same  class  of  proof  that  this  engine  set  oilier 
fires  the  same  day,  and  tended  to  show  frequent  danger  from 
the  use  of  engines  equipped  with  the  spark  arresters  in  use  on 
the  road,  and  tended  to  contradict  the  ])osition  that  the  spark 
arresters  were  well  adapted  to  the  purpose  for  which  they 
were  used. 

Other  objections  as  to  admitting  and  excluding  testimony 
we  deem  it  not  necessary  to  notice,  and  we  will  only  say  in  this 
connection  we  think  no  substantial  error  was  committed. 

The  court  declined  to  give  any  of  the  instructions  asked  by 
plaintiff  or  defendant  and  instead  gave  a  charge  of  its  own. 
This  action  of  the  court  is  criticised  by  appellant  After  care- 
fully examining  the  charge  we  find  nothing  worthy  of  sub- 
stantial complaint.  All  that  was  necessary  to  a  correct  view 
of  the  law  involved  will  be  found  in  the  instructions  thus 
given  to  the  jury.  Without  commenting  upon  the  subject  in 
detail,  we  are  disposed  to  overnile  this  assignment  of  error. 

It  is  urged  also  that  the  damages  are  excessive  by  the  sum 
of  about  $5.  The  calculation  upon  which  this  conclusion  is 
based  excludes  the  testimony  of  plaintiff,  which,  if  believed 
by  the  jury,  would  have  justified  an  allowance  larger  than  that 
made  by  the  verdict.     We  can  not  interfere  on  this  ground. 

The  judgment  will  be  afih'med. 

Judgment  affirmed. 
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John   G.  F.  Powell 

V. 

John  Hyndman. 

liepUm— Affidavit^ Jurisdiction  of  County  Court — New  Trial. 

Although  the  affidavit  for  a  writ  of  replevin  places  the  value  of  the  prop- 
erty at  a  sum  which  brings  it  within  the  jurisdiction  of  the  County  Court, 
if  the  evidence  shows  that  the  value  is  such  as  to  place  it  beyond  such  juris- 
dictioD,  it  is  error  for  said  court  to  overrule  an  objection  to  its  jurisdiction. 

[Opinion  filed  September  21,  18S8.] 

Appeal  from  the  Circuit  Court  of  Greene  County;  tlie  Hon. 
L  Laekin,  Judge,  presiding. 

Mr.  Henry  C.  "Withers,  for  appellant. 

In  suing  out  the  writ  of  replevin  John  Hynclman  filed  his 
aflSdavit  that  the  goods  were  of  the  value  of  §^)15,  thus  giving 
the  County  Court  apparent  jurisdiction  to  try  the  cause,  but  on 
the  trial  it  appeared  by  the  evidence  of  both  John  Hynduian 
and  William  Hyndman  that  the  goods  replevied  exceeded  in 
value  $1,000,  and  were  worth  in  fact  §2,900.  This  was  brought 
to  the  attention  of  the  County  Court  in  amotion  by  defend- 
ant to  dismiss  the  cause  for  want  of  jurisdiction  of  the  subject- 
matter,  which  motion  the  court  overruled  and  thereby,  as  we 
claim,  exceeded  its  jurisdiction*  and  rendered  an  unlawful 
judgment,  which,  on  this  point  alone,  should  be  reversed. 

A  judgment  of  a  court  having  no  jurisdiction  of  the  subject- 
matter  is  a  nullity.  Williams  v.  Blankenship,  12  III.  122 ; 
Randolph  County  v.  Kails,  18  III.  31.  The  County  Court  has 
no  jurisdiction  exceeding  81,000.  Statute,  Chap.  37,  Sec.  120  ; 
Haines  v.  O'Connor,  5  Dl.  App.  213. 

Jfo  appearance  for  appellee. 

Wall,  P.  J.  .  This  was  an  action  of  replevin,  brought  in 
the  County  Court  of  Greene  county.     The  aflidavit  for  the 
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writ  fixed  tlio  value  of  the  property  at  8(515,  but  the  evidence 
upon  the  trial  showed  clearly  that  the  value  was  greatly  in 
excess  of  1^1,000. 

The  verdict  was  for  plaintiflF,  and  upon  motion  for  new  trial 
the  point  was  raised  that  the  court  had  no  jurisdiction  by 
reason  of  the  amount  involved. 

This  was  overruled,  erroneously,  and  the  judgment  will 
therefore  be  reversed  and  the  cause  remanded. 

lieversed  and  rencanded. 


'The  Insurance  Company  of  North  America 

V. 

Jacob  Hoping. 

Ttisurance — Polici/  on  Barn  and  Personal  Property — Misrepresnjf^fion 
as  to  Ownership— Forfeiture — Extent  of — Fraud — Mistake  in  Policy — 
Estoppe  1 — Da  mages — Remarks  of  Coun se I. 

In  an  action  on  a  policy  of  fire  insurance  inRurin^  a  barn  for  a  certain 
amount  and  articles  of  personal  property  for  separate  amounts,  it  is  held: 
That  a  misru presentation  in  the  application  and  proof  of  loss  as  to  the  own- 
ership of  the  barn,  in  which  the  wife  also  had  an  interest  with  the  a**sured, 
does  not  bar  a  recovery  in  respect  to  the  personal  property,  although  the 
policy  provided  for  a  forfeiture  in  case  of  attempt  to  defraud  the  company 
by  false  swearing  or  otherwise;  that  the  evidence  discloses  no  attempt  to* 
defraud  the  company;  that  the  policy  is  not  an  entirety  but  is  divisible; 
that  the  forfeiture  is  confined  to  the  property  affected  by  the  misrepresenta- 
tion; that  the  plaintiff  is  not  estopped  by  his  statement  as  to  the  amount  of 
loss  contained  in  the  proof  of  loss;  that  the  damages  are  not  excessive;  and 
that  the  remarks  of  plaintiff's  attorney  do  not  require  a  reversal. 

[Opinion  filed  Sepember  21,  1888.] 

Appeal  from  the  Circuit  Court  of  Menard  County;  the 
lion.  Cyrus  Epler,  Judge,  presiding. 

Hessrs.  N.  W.  Branson  and  T.  W.  McNeely,  for  appel- 
lant. 
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When  the  consideration  of  a  policy  of  insurance  against  fti*e 

fe  single,  and  the  amount  insured  a  gross  sum,  the  contract  is 
entire,  although  the  sum  insured  is  apportioned  among  several 
specific  items  of  the  property  covered;  and  tlierefore  a  breach 
of  the  conditions  of  the  policy  as  to  one  item  avoids  the  whole 
iwlicj.  Plath  V.  Minn.  F.  m!  F.  L  Ass'n,  23  Minn.  479;  S.  C, 
23Ara.  Eep.  697;  ^tna  Ins.  Co.  v.  Resh,44:  Mich.  55;  Moore 
V.  Va.  F.  &  M.  Ins.  Co.,  28  Gratt.  508;  Gould  v.  York  Co.  M. 
F.  Ins.  Co.,  47  Me.  403;  Barnes  v.  Union  M.  F.  Ins.  Co.,  51 
Mo.  110;  Friesmuth  v.  Agawam  M.  F.  Ins.  Co.,  10  Cush.  587; 
Brown  v.  People's  M.  Ins.  Co.,  11  Cash.  280;  Fire  Ass'n  v. 
Williamson,  2G  Pa.  St.  190;  Bowman  v.  Franklin  F.  Ins.  Co., 
40  Md.  G20;  Schumitsch  v.  Am.  Ins.  Co.,  48  Wis.  26;  Gotts- 
manv.  Peiin.  In?.  Co.,  56  Pa.  St.  210;  Lovejoy  v.  Augusta 
M.  F.  Ins.  Co.,  45  Me.  272. 

In  the  latter  case  there  was  separate  insurance  on  a  store 
andongjoods  therein,  the  premium  being  entire,  and  it  was 
lield  that  the  false  representation  that  the  insured  owned  the 
store  avoided  the  entire  insurance. 

In  Plath  V.  Minn.  F.  M.  F.  I.  Ass'n,  supra^  the  court  say: 
"The  policy  declared  on  in  this  case  shows  that  the  consider- 
ation (§1.25)  paid  therefor  by  plaintiff  was  single  and  entire. 
The  amount  of  insurance  secured  thereby  was  the  gross  sum 
of  $1,150,  distributed  upon  several  distinct  items  of  property, 
as  therein  s|)ecilically  stated.  It  is  well  settled,  by  a  uniform 
cnrrent  of  authority,  that  a  contract  of  insurance  of  this  char- 
acter is  an  entirety  and  indivisible,  the  sole  effect  of  the  appor- 
tionment of  the  amount  of  insurance  upon  the  separate  and 
distinct  items  of  property  named  in  the  ])olicy  being  to  limit 
the  extent  of  the  insurer's  risk,  as  to  each  such  item,  to  the 
Slim  so  specified.  Lee  v.  Howard  F.  Ins.  Co.,  3  Gray,  583; 
Kimball  v.  Howard  Fire  Ins.  Co.,  8  Gray,  33;  Day  v.  Charter 
Oak  F.  &  M.  Ins.  Co.,  51  Me.  91." 

And  the  court  further  hold  that  a  breach  of  a  condition  of 
the  policy  forbidding  a  mortgage  without  notice  to  the  secre- 
tary, by  mortgaging  a  portion  of  the  property  insured,  de- 
feated all  right  of  recovery,  "  not  only  as  respects  the  loss  of 
that  portion  covered  by  the  mortgage,  but  the  entire  property 
embraced  by  the  policy." 
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Mr.  S.  H.  Blane,  for  appellee. 

TTall,  P.  J.  This  was  an  action  npon  a  policy  of  fire  in- 
surance resulting  in  a  verdict  and  judgment  for  plaintiff  for 
$139.20.  There  was  some  effort  to  show  that  the  fire  was  set 
by  the  plaintiff  but  the  evidence  wholly  failed  to  establish  the 
charge. 

The  policy  was  payable  to  plaintiff  and  insured  liim  against 
loss  to  the  extent  of  $400  on  his  frame  barn  and  $150  on  liis 
buggy,  tanks,  street  sprinkler  and  farming  implements  therein, 
and  $800  on  his  hay  and  grain  therein. 

The  total  insurance  as  shown  by  these  separate  amounts  was 
$1,350,  and  it  was  so  expressed  in  figures  in  tlie  margin ;  but  in 
the  body  of  the  paper  it  was  written  "thirteen  and  50-100 
dollars." 

This  apparent  mistake  was  urged  as  a  sufficient  reason  for 
excluding  the  policy  on  the  ground  of  a  variance.  The  dec- 
laration described  the  policy  according  to  its  legkl  effect  and 
the  court  properly  overruled  this  objection.  Upon  reading 
the  whole  instrument  it  is  clear  that  the  amount  insured  was 
as  alleged,  $1,350. 

The  most  considerable  objection  urged  here  arises  from  the 
fact  that  the  ownership  of  the  real  estate  was  in  the  plaintiff 
and  his  wife.  The  lot  upon  .which  the  barn  was  situated  was 
conveyed  nearly  twenty  years  before  the  policy  was  issued  to 
the  plaintiff,  Jacob  Hofing,  and  his  wife,  Clarissa  Hofing. 
The  grantees,  though  husband  and  wife,  held  under  this  con- 
veyance (it  being  made  subsequent  to  the  married  women's 
act  of  1861)  as  tenants  in  common.  Prior  to  that  act  they 
would  have  held  under  such  a  conveyance  as  tenants  by  en- 
tirety, or  as  sometimes  expressed,  by  the  entireties.  Cooper  v. 
Cooper,  76  111.  57.  It  is  no  doubt  true  that  in  the  application 
as  well  as  in  the  proof  of  loss  there  was,  in  a  technical  sense  at 
least,  a  mistake  in  stating  the  ownership  of  the  real  estate  to 
be  in  Jacob  Hofing.  This  condition  of  the  title  was  as  a  mat- 
ter of  fact  unknown  to  the  company  until  after  the  proof  of 
loss  was  made,  and  it  is  quite  evident  that  the  insured  did  not 
onderstand  the  legal  effect  of  it     Indeed,  it  is  probable  the 
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fact  was  not  on  his  mind,  and  that  he  was  not  aware  of  the 
clause  in  the  policy  which  vitiated  the  insurance  because  of 
the  misstatement  in  that  regard.  When,  upon  the  trial,  this 
point  was  presented,  he  abandoned  his  claim  to  recover  for  the 
loss  of  the  barn.  It  was  urged,  however,  that  he  was  barred 
in  respect  to  the  personal  projxjrty  of  which  he  was  the  sole 
owner,  because  of  a  provision  in  the  policy  that  an  attempt  to 
defraud  the  company  in  the  matter  of  a  claim  for  loss,  by  false 
swearing  or  otherwise,  shall  cause  a  forfeiture  of  this  policy 
and  all  claim  for  loss  thereunder." 

The  position  taken  in  this  respect  is  that  plaintiff  concealed 
the  true  condition  of  the  title,  and  in  the  proof  of  loss,  falsely 
swore  that  he  was  the  sole  owner  of  the  barn.  The  jury 
fonnd,  under  full  instructions,  that  there  was  no  attempt  to  de- 
fraud the  company  in  this  matter,  and,  we  think,  properly, 
under  the  evidence.     The  objection  is  wholly  nntciiable. 

In  this  connection  it  is  urged  that  the  policy  is  an  entirety 
and  indivisible,  and  the  breach  of  its  condition  as  to  the  barn 
avoided  the  whole  policy.  This  position  is  based  upon  a 
clause  in  the  policy  which  reads  thus:  **If  insurance  is 
desired  on  property  held  in  trust,  *  *  *  or  on  proi> 
ertj  of  any  kind  in  which  the  interest  of  the  applicant  for 
insurance  does  not  amount  to  the  entire,  sole  and  absolute 
ownei-ship,  it  must,  in  every  such  case,  be  so  represented  to 
the  company,  and  clearly" expressed  in  the  body  of  the  policy, 
otherwise  there  will  be  no  liability  hereunder  as  to  such 
property  or  limited  interest." 

It  seems  very  clear  that  by  the  language  of  this  clause  the 
forfeiture  is  confined  to  the  property  affected  by  the  mis- 
representation. "  As  to  such  property"  there  was  to  be  no 
liability.  Commercial  Ins.  Co.  v.  Si)ankneble,  62  111.  53.  The 
court  properly  refused  the  instructions  asked  by  the  company 
on  this  branch  of  the  case. 

The  remaining  points,  that  the  damages  were  excessive  and 
that  the  verdict  was  induced  by  improper  remarks  of  plaint- 
iffs attorney  in  the  closing  argument,  we  consider  were  prop- 
erly overruled  by  the  trial  court.  It  is  true  the  amount  of 
damages  exceeds  the  statement  as  to  the  personal  property  as 
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it  appears  in  the  proof  of  loss,  but  ^ve  think  under  the  cir- 
cumstances in  evidence  the  plaintiff  was  not  estopped  by  that 
statement.  The  remarks  of  the  attorney  referred  to,  while 
somewhat  heated  and  forcible,  were  not  of  such  a  character  as 
to  vitiate  the  verdict. 

Upon  the  whole  case  we  think  the  company   has  no    cause 
for  complaint  and  that  the  judgment  should  be  affirmed. 

Judginerd  aJffirniecL 


\  »    184! 
1468  021 i 

73  ^1  Adam  Chapman,  Administrator, 

V. 

William  B.  Bar>"es. 


Admhustrnfwn  —  Claim  for  Board  and  Nursing — Reludonship — 7fi- 
strticf  ion  8 — J&'r?  idence. 

1.  This  court,  upon  a  review  of  the  evidence,  Bu'itnins  a  claim  agrainst  the 
estate  of  an  aunt  of  the  claimant  for  board  and  nursing  in  tbp  ]\\st  illness  i.f 
the  deceased,  there  having*  been  in  the  minds  of  the  parties  the  purpose  to 
make  and  receive  payment  for  the  extraordinary  services  rendered  by  the 
claimant. 

2.  The  appellant  can  not  complain  of  errors  in  the  instruction  j?iven  for 
the  appellee,  when  like  errors  appear  in  thase  jriven  at  his  request. 

3.  In  the  case  presented,  the  instructions  jriven  at  the  instance  of  both 
parties  were  too  numerous  and  contciined  too  many  references  to  specific 
matters  of  evidence. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  Circuit   Court   of   Greene  County ;    the 
Hon.  George  W.  He:rdman,  Judge,  presiding. 

Mr.  Mark  Meyerstein,  for  appellant 

Messrs.  Withers  &  Henshaw,  for  appellee. 

Wall,  P.  J.     The  appellee  presented  a  claim  against  the 
estate  of  Hannah  Chapman,  deceased,  for  board  and  personal 
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Benices  ia  nnrsing  and  caring  for  the  deceased  during  sick- 
ness. The  case  was  tried  bj  jury  and  resulted  in  a  verdict 
and  jndgment  for  appellee  for  8700.  The  deceased  was 
the  aunt  of  appellee's  wife.  She  was  never  married,  had 
some  money  of  her  own,  amounting  to  about  $2,000,  which 
at  the  tinie  of  her  death  was  loaned,  and  for  which  she  held 
promissory  notes.  She  resided  for  a  number  of  3'ears,  ten  or 
more,  in  the  family  of  appellee,  and  there  is  much  in  the  evi- 
dence to  induce  the  belief  that  for  a  great  part  of  that  time 
she  was  regarded  as  a  member  of  the  family.  At  least  there 
was  no  specific  agreement  or  declaration  to  show  that  there 
was  any  expectation  of  making  payment  on  her  ])art,  or  of 
receiving  compensation  on  part  of  appellee,  until  near  the 
close  of  iier  life,  when  she  repeatedly  said  she  could  never 
repay  appellee  for  what  he  had  done  for  her,  but  that  she 
intended  to  give  him  all  she  had. 

These  declarations  mainly  referred,  we  presume,  to  the  per- 
sonal care  and  nursing  she  received  from  him  during  a  long 
and  distressing  illness,  which  extended  over  several  months  of 
the  last  year  of  her  life.  She  was  afflicted  with  a  disease 
known  as  phlegmonons  erysipelas,  which  was  loathsome  and 
infectious,  required  frequent  dressing,  and  this  involved  more 
or  less  risk  to  the  nurse. 

One  of  the   children   of  appellee  was   infected  with  the 
disease  as  the  evidence  tended  to  prove,  and  there  can  be  no 
doubt  the   services  which   were   rendered   to  the  deceased 
during  this  illness  were  not  only  indispensable,  but  were  of  a 
very  unusual  nature   and   worthy   of  unusual  comj)ensation. 
It  can  hardly  be  supposed  that  they   were   rendered  without 
purpose  or  expectation  of  compensation,  in  view  of  the  situ- 
ation of  the  parties  ;  and,  without  referring  to  details,  unimpor- 
tant, many  of  them,  we  are  satisfied  there  was  such    purpose 
and  expectation.     The  chief,  tangible  proof   on  this    point, 
consists  of  the  declarations  above  referred  to,  and  of  the  eflFort 
to  make  a  gift  causa  mortis  to  appellee  of  the  notes  held  by 
the  deceased.     This  gift  failed,  owing  to  the  legal  technical 
objections  interposed  on  behalf  of  thcxheirs  of  the  deceased, 
thereupon  the  present  claim  was  presented  against  the 
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In  this  respect  the  ease  of  Freeman  v.  Freeman,  65  111.  106, 
is  in  point,  where  it  appeared  that  the  deceased  frequently 
avowed  hie  intention  to  compensate  the  claimant  by  devising 
his  farm  to  him  on  account  of  extraordinary  services  rendered 
to  the  deceased.  The  evidence  in  tiiis  record,  when  all  con- 
sidered, supports  the  conclusion  that  there  was  in  the  minds  of 
the  parties  a  purpose  to  ])ay  and  receive  pay  for  the  extraor- 
dinary care  rendered  during  the  la^!t  year,  and,  in  view  of 
the  highly  meritorious  nature  of  the  claim  and  of  the  value 
placed  upon  the  services  by  the  deceased,  we  are  not  disposed 
to  cut  down  the  allowance  made  by  the  jury,  even  if  it  be 
assumed  that  for  the  previous  period  the  situation  is  such  as 
to  exclude  the  idea  of  compensation. 

There  are  many  objections  urged  in  regard  to  tlie  admission 
of  evidence  and  to  tlie  instructions  given  at  the  request  of 
appellee.  The  evidence  objected  to  is  chiefly  the  opinions  of 
witnesses  as  to  the  value  of  the  services,  and  the  declarations 
of  the  deceased  and  the  effort  she  made  to  give  lier  property 
to  the  appellee  in  payment  of  what  he  had  d(me  for  her. 
There  seems  to  be  no  substantial  reason  for  excluding  any  of 
this  ]TOof. 

The  instructions  are  objected  to  because  they  are  not  suffi- 
ciently supported  by  the  evidence  and  because  they  call  atten- 
tion, specially,  to  cortain  matters  of  testimony  supposed  to  be 
worthy  of  consideration.  The  latter  objection  has  some  force, 
and  were  it  not  for  the  fact  that  this  vicious  feature  appears 
also  in  the  instructions  asked  and  given  on  behalf  of  appellant 
we  should  regard  it  with  more  favor  than  we  do. 

The  instructions  on  both  sides  were  too  numerous  and  con- 
tained too  many  references  to  specific  matters  of  evidence,  and 
were  the  fault  on  one  side  alone,  we  should  hesitate;  but  as  it 
is,  and  in  view  of  the  result,  which,  in  our  opinion,  is  a  just 
one,  we  think  the  objection  should  be  overruled.  The  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 
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City  of  Danville 

V. 

Harry  Vangundy. 

Municipal  Corporations — Defective  Culvert — Notice — Negligence, 

This  court  Bustains  a  jud^^ent  against  a  municipal  corporation  for  inju- 
ries caused  by  defects  in  a  culvert,  the  defendant  being  chargeable  wiih 
negligence  in  not  making  a  more  thorough  examination  for  such  defects. 

[Opinion  filed  October  3,  1888.] 

Appeal  from  tlie  Circuit  Court  of  Yermillion  County;  tbo 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  George  G.  Map,tn,  for  appellant. 

To  render  the  cit*.  liable  for  injuries  resulting  from  defects 
in  "streets"  it  must  appear  either  that  the  city  had  notice  of 
the  defect,  or  that  it  was  a  patent  defect,  and  liad  continued  so 
long  that  notice  might  reasonably  be  inferred,  or  that  the 
defect  was  one  which,  with  reasonable  and  pro])er  care,  should 
have  been  ascertained  and  remedied.  Chicago  v.  McCarthy, 
75  III.  602. 

We  submit  that  tlie  city  had  no  notice  of  this  defect  in  the 
culvert,  and  that  it  was  not  a  patent  defect,  but  a  latent 
defect;  and  to  hold  the  city  liable  for  such  would  be  unrea- 
sonable. The  city  is  not  required  to  have  its  streets  so  con- 
etmcted  as  to  secure  immunity  from  danger  in  using  them, 
nor  is  it  bound  to  employ  the  utmost  care  and  exertion  to 
that  end.  Its  duty  under  the  law  is  only  to  see  that  its  streets 
are  reasonably  safe  for  persons  exercising  ordinary  care  and 
caution.    City   of  Chicago  v.  Caroline  McGiven,  78  111.  347. 

Mr.  F.  BooKw ALTER,  for  appellee. 

Per  Curiam.     Appellee's  horse  stepped  upon  a  plank  cul- 
vert across  a  street  of  the  city  and  broke  through,  whereby 
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appellee  was  thrown  and  permanently  injured.     In  this  action 
he  recovered  judgment  on  a  verdict  for  ?200  damages. 

No  fault  is  found  with  the  law  as  held  and  given  to  the  jnry 
by  the  court  below,  but  it  is  insisted  that  the  evidence  did  not 
show  the  city  to  be  chargeable  with  notice  of  the  defect  in 
the  plank.  It  was  not  so  apparent  as  to  be  at  once  noticed  by 
persons  passing  over  it  as  they  ordinarily  do,  but  the  city  Lad 
recently  made  some  other  repairs  of  the  culvert  and  was  per- 
haps fairly  chargeable  with  negligence  in  not  making  a  more 
thorough  examination  for  defects  of  this  character.  The  fact 
that  they  might  not  be  at  once  apparent  to  a  superficial  ob- 
server, imposed  the  duty  of  frequent  and  careful  inspection. 
While  the  pre  of  of  negligence  is  not  very  clear  or  forcible  as 
it  appears  to  us  in  the  record,  we  are  not  prepared  to  say  that 
the  jury,  who  saw  and  heard  the  witnesses,  were  not  warmnted 
in  finding  as  they  did. 

Judgment  affirmccL 


Lindauer  Brothers  &  Co.  et  al. 

V. 

Samuel  Lang  et  al. 

Insolvency — VrandnUnt  Judgments — Bill  Filed  by  Creditors — JitriS' 
diction  of  Circuit  Court — Sheriff—Injunction. 

1.  Where  the  a<t.signee  refuses  to  institute  proceedings  to  protect  the 
trust  property,  a  court  of  equity  has  jurisdiction  of  a  bill  filed  by  a  creditor 
of  the  insolvent  to  set  aside  fraudulent  judgments  and  to  restrain  the 
sheriff  from  paying  over  the  proceeds  of  a  sale  to  the  judgment  creditors. 

2.  The  exclusive  jurisdiction  of  the  County  Court  in  matters  of  insolv- 
ency does  not  extend  to  a  proceeding  to  remove  a  cloud  from  the  title  to 
property  claimed  to  belong  to  the  insolvent's  estate. 

[Opinion  filed  October  3, 1888.] 

In  error  to  the  Circuit  Conrt  of   Scott  County;  the  Hon. 
Cyrus  Eplee,  Jndge,  presiding. 
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Messrs.  J.  M.  Eiggs  and  Tuomas  H.  Devink,  for  plaintiffs 
in  error. 

Messrs.  James  A.  Warren  and  Morrison  &  Whitlock,  for 
defendants  in  error. 

Pleasants,  J.  The  bill  filed  lierein  to  the  April  term, 
1886,  of  the  Circuit  Court  for  Scott  county  bj  plaintiffs  in 
error,  alleges  that  on  the  4tii  day  of  January  then  last  past, 
the  defendant,  Sainnel  Lang,  a  merchant  of  Winchester  in 
said  county,  having  on  hand  a  largo  general  stock  of  mer- 
chandise, but  indebted  beyond  his  ability  to  pay,  in  contem- 
plation of  a  general  assignment  for  the  benefit  of  his  creditors 
under  the  statute,  and  while  his  deed  of  assignment  was'  in 
course  of  preparation,  confessed  judgments  in  vacation  in  said 
Circuit  Court,  in  favor  of  John  P.  Adams,  Philip  Warner 
and  Leopold  Kaiser,  respectively,  each  for  over  $1,500;  that 
said  judgments  were  not  baj-ed  upon  any  bo?ia  fide  indebted- 
ness, bnt  were  fraudulently  manufactured  to  cheat  his  real 
creditors;  that  under  executions  issued  thereon  the  sheriff  on 
the  same  day  levied  upon  the  entire  stock  and  afterward  sold 
it,  still  holding  the  proceeds;  that  on  the  day  following  Lang 
executed  a  deed  of  assignment  of  all  his  pro])erty  for  tlie 
benefit  of  his  creditors;  that  the  assignee  afterward,  on  the 
26th  of  February,  agreed  with  said  sheriff  that  he  might  sell 
under  said  executions  and  hold  the  proceeds  to  abide  the  event 
of  a  proceeding  to  try  the  right  of  ])roperty  which  had  been 
commenced  by  said  assignee  as  claimant,  by  which  agreement 
said  assignee  limited  himself  in  said  proceeding  to  the  single 
question  whether  judgments  confest^ed  only  the  day  before 
the  execution  of  the  deed  of  assignment  could  have  priority 
over  it,  and  precluded  himself  from  questioning  the  validity 
of  said  judgments ;  that  said  judgments  and  all  proceedings 
thereunder  are  a  fraud  upon  the  hona  fide  creditors  of  said 
Lang,  and  are  tlie  result  of  a  scheme  deliberately  contrived 
and  entered  into  by  him  with  said  Adams  Warner  and  Kaiser, 
for  the  purpose  of  cheating  them  out  of  their  just  demands 
against  him;  that  although  requested,  said  assignee  refuses  to 
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take  any  steps  to  test  their  validity;  and  that  complainants 
are  creditors,  respectively,  of  said  Lang,  and  propose  to  take 
under  said  assignment.  It  makes  said  Lang,  Adams,  Warner 
and  Kaiser,  with  the  sheriff  and  the  assignee,  parties  defend- 
ant, and  besides  genei'al  relief,  prays  that  said  judgments  be 
set  aside  and  declared  void ;  that  the  sheriff  be  required  to 
turn  over  said  proceeds  to  said  assignee,  and  for  an  injunction 
to  restrain  him  from  paying  them  to  the  plaintiffs  in  said 
executions. 

A  preliminary  injunction  having  been  awarded  by  the  mas- 
ter, the  sheriff  moved  to  dissolve  it  for  want  of  equity  on  the 
face  of  the  bill,  and  for  insufficiency  of  the  bond.  The  other 
defendants  (except  the  assignee,  who,  though  served  with  proc- 
ess, paid  no  attention  to  it  and  took  no  action)  demurred  to 
the  bill,  assigning  for  causes  that  it  does  not  show  that  either 
of  the  complainants  had  obtained  judgment  against  Lang  or 
had  any  lien  on  his  property,  and  that  the  matters  therein  set 
up  are  wholly  cqgnizable  in  the  County  Court.  Both  the  motion 
and  the  demurrer  were  sustained,  the  injunction  dissolved, 
and,  after  awarding  damages  to  the  sheriff  on  suggestion  tiled, 
the  bill  dismissed  for  want  of  .equity. 

We  think  the  action  of  the  Circuit  Court  erroneons 
throughout.  This  was  in  no  sense  a  creditor's  bill.  It  showed 
these  judgments  were  in  fraud  of  the  trust  created  and 
declared  by  the  assignment,  which  was  all  the  security  com- 
plainants had  for  their  claims  against  the  assignor,  and  that 
the  trustee  refused  to  do  his  plain  duty  with  respect  to  it. 
The  County  Court  had  no  jurisdiction  of  the  matter  under 
the  statute  relating  to  general  assignments,  because  it  had  no 
])osses6ion  of  the  property  in  question,  which  was  held  by  the 
sheriff  adversely  to  the  assignment,  in  the  interest  of  parties 
who  had  not  submitted,  and  who,  under  the  circumstances,  could 
not  otherwise  be  subjected  to  such  jurisdiction,  Hanchett  v. 
Waterbury,  115  111.  220 ;  Second  kat.  Bank  of  Danville  v, 
English,  21  111.  App.  317,  and  cases  there  cited. 

The  proceeding  for  the  trial  of  the  right  of  property  under 
the  power  given  to  that  court  by  another  statute,  and  the 
agreement  in  respect  thereto  mentioned  in  the  bill,  could-  not 
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fl[ive  to  it  sncli  jurisdiction.  By  that  proceedinn^,  independent 
of  tlie  alleged  limitation  in  said  agreement,  the  assignee 
admitted  the  validity  of  the  executions.  Thompson  v.  Wil- 
hite,  81  III.  356.  And  we  apprehend  that  the  County  Court 
could  not  of  its  own  motion,  on  snch  a  trial,  nullify  a  "judg- 
ment or  process  of  the  Circuit  Court  which  was  regular  on 
its  face.  The  assignee  further  admitted  that  the  goods 
levied  on  were,  at  the  time  of  such  levy,  tlie  property  of  the 
defendant  in  said  executions;  for  his  own  claim  of  property 
was  based  wholly  on  a  conveyance  from  him,  of  the  day  after.' 
What  benefit  lie  could  have  expected  to  receive  from  that 
proceeding,  with  these  admissions,  we  are  at  a  loss  to  con- 
jecture. 

The  intervention  of  a  court  of  equity  was  therefore  indis- 
pensable to  the  protection  of  complainants' rights  under  the 
assignment,  and  the  assignee  refusing,  tliey  could  proceed  in 
their  own  names  to  invoke  it.  Preston  v.  Spaulding,  120  III. 
214^^  seq.;  S.  C,  18  111.  App.  349  ^i^  sefi.;  Second  Xat.  Bank  v. 
English,  mpra. 

We  are  further  of  opinion  that  the  averments  of  the  bill 
warranted  the  injunction  against  the  sheriff.  There  was  no 
need  to  charge  him  with  fraud.  It  was  enough  that  he  was 
teingthe  instrument,  however  innocent  himself,  to  execute 
the  frauduknt  purpose  of  others.  If  the  injunction  bond 
which  the  mat^ter  had  approved  was  defective,  or  for  any 
reason  insufficient,  opportunity  should  have  been  offered  to 
complainants  to  file  a  proper  one. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceeding  in  conformity  herewith. 

Itever8{.d  and  remanded. 
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1. 


Genafeva  Mueller 

V. 

Em.ma  Newell. 

Forcible  Detainer — Parties — Abstract — Omission  of  Instructions. 

1.  Tbe  action  of  forcible  detainer  can  only  be  maintained  by  one  who  is 
entitled  to  possesnion. 

2.  Thin  court  declines  to  consider  instructions  which  are  omitted  from 
the  ubs tract. 

[Opinion  tiled  October  3,  1SS8.] 

Appeal  from  the  Circuit  Court  of  Cass  County;  tlic  lion. 
Cykl's  Eplbr,  Judge,  presiding. 

Messrs.  Leeper  &  Thacker,  for  appellant. 

Messrs.  Pollard  &  Phillips,  for  appellee. 

Pleasants,  J.  Forcible  detainer.  Verdict  and  judgment 
for  defendant.  Plaintiff's  accent,  who  was  her  husband,  testi- 
lied  that  when  the  suit  was  commenced,  the  premises  had  been 
and  were  leased  to  one  Thompson,  and  though  he  spoke  of 
the  lease  as  in  writing  and  then  ])roduced  it,  counsel  liero 
claim  it  is  only  an  as^reement  to  lease ;  yet  the  abstract  shows 
nothins:  of  it.  From  the  evidence  as  abstracted  it  would 
seem  that  he  was  then  entitled  to  the  possession  as  against 
her,  so  that  she  could  not  maintain  the  action. 

Since  the  instructions  given  or  asked  are  wholly  omitted 
from  the  abstract,  we  decline  to  consider  any  point  made 
on  them.  This  is  the  least  we  can  do  to  sustain  the  rule. 
Enough  apjiears  to  satisfy  us  that  the  judgment  should  not 
be  reversed. 

Judgvieiit  affirmed. 
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Jerry  Shea 

V. 

Jacob  A.  Wagner. 

Practice— Error    without    Prejudice — Physician — Special    Contract — 
Cwflkt  of  Evidence, 

1.  This  court  will  not  reverse  for  an  error  in  the  admission  of  evidence 
which  has  worked  no  injury  to  the  appellant. 

2.  'lliis  o^urt  will  not  interfere  with  a  verdict  based  on  the  conflicting 
testimony  of  the  parties. 

[Opinion  tiled  October  3,  1888.] 

Appeal  from  the  County  Court  of  Adams  County;  the  Hon. 
B.  F.  Bekrian,  J  udge,  presiding. 

Mr.  L  H.  Bebger,  for  appellant. 

Mr.  George  0.  MoCbonb,  for  appellee. 

Per  Curiam,  It  is,  perhaps,  fortunate  for  both  parties, 
that  the  materiality  of  the  errors  in  this  record  is  not  in 
direct  proportion  to  their  number. 

Appellee  brought  the  suit  before  a  jnatice  of  the  peace  to 
recover  for  services  as  a  physician,  and  got  judgment  for  830- 
On  appeal  it  was  stipulated  that  no  question  would  be  made  as 
to  the  rendition  or  value  of  the  services,  the  only  defense 
being  that  they  were  rendered  upon  an  express  contract  to 
effect  a  perfect  cure  of  defendant's  catiirrh  for  $25,  which  had 
not  been  effected. 

The  parties  were  the  only  witnesses  to  the  contract  or  em- 
ployment, and  their  testimony  was  quite  irreconcilable. 

Plaintiff  was  permitted  to  prove,  as  in  rebuttal,  that  on  the 
trial  before  the  justice  he  did  not  admit  that  there  was  a 
special  contract  of  the  character  claimed,  and  also,  what  would 
be  proper  treatment  in  the  cases  put  to  the  expert  witnesses. 

ToL.  XXIX  13 
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No  such  matter  had  been  introduced  by  the  defendant,  and, 
of  course,  all  this  testimony  was  improper ;  but  we  do  not  see 
how  it  could  have  strengthened  plaintiff's  case  or  prejudiced 
that  of  the  defendant. 

Neither  the  abstract  nor  brief  gives  us  any  idea  of  the 
instructions.  We  do  not  understand  that  the  ruling  on  the 
motion  to  retax  the  costs  is  embraced  in  this  appeal. 

Judgment  affirmed. 


The  First  National  Bank  of  Jerseyville 

V. 

John  H.  Belt. 

Banks — Ocerdraft — Sale  of  Cattle — Title — Application  of  Proceed9 — 
Agency. 

Wliere  the  proceeds  of  stock,  shipped  for  the  owner  by  a  local  dealer  to 
a  broker,  are  improperly  placed  to  the  credit  of  a  bank  for  the  use  of  such 
local  dealer,  the  bank  can  not  apply  the  same  on  a  previous  overdraft  by 
him. 

[Opinion  filed  October  3,  1888.] 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the  Hon. 
George  W.  IIerdman,  Judge,  presiding. 

Messrs.  Goodrich  &  Ferns,  for  appellant. 

If  Moore  was  so  indebted  to  the  bank,  and  on  the  3d  it 
credited  the  proceeds  of  the  sale  to  his  credit,  or  on 
the  morning  of  the  4tli,  before  they  received  the  teleo^ram 
sent  by  Cassidy  Bros.  &  Co.,  and  not  having  learned  of  Belt's 
claim  until  the  next  day,  the  bank  was  justified  in  bo  doin^, 
and  would,  in  law,  be  freed  from  any  liability  to  appellee  on 
his  pretended  claim.  The  deposit  in  this  case,  under  the  law, 
was  a  general  deposit.     Brahm  v.  Adkins,  77  111.  263. 

And  where  money,  paid  into  a  bank,  is  passed  generally  to 
the  credit  of  the  owner,  the  bank  does  not  hold  the  money  as 
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bailee,  but  the  relation  of  debtor  and  creditor  is  created,  and 
the  money  may  be  applied  by  the  bank  to  the  payment  of  any 
demand  it  may  have  against  the  depositor.  The  appellee  and 
Moore,  then,  on  the  3d  day  of  December,  1886,  were  mutually 
indebted  to  each  other;  and  Moore  could  only  call  as  a  matter 
of  right  for  the  balance  due  him.  Commercial  Bank  of  Al- 
bany  v,  Hughes,  17  Wend.  94 ;  Morse,  Banks  &  B.,  2d  Ed.  p. 
4:8;  International  Bank  of  Chicago  v.  Jones,  7  West.  K.  693. 

Mr.  Joseph  S.  Carr,  for  appellee. 

Pleasants,  J.     Isaac  Moore  kept  a  meat  market  at  Jersey- 
ville  and  occasionally   shipped   live    stock.      In   September, 
1886,  he  made  an  arrangement  with   Cassidy  Bros.  &  Co., 
a  commission  firm  at  East  St.  Louis,  by  which  the  net  pro- 
ceeds of  all  hogs   shipped  by  him  to  them  were  to  be  depof^ 
ited  in  the  Fourth  National  Bank  of  St.-  Louis  "for  advice 
and  credit  of  "  appellant     In  the  preceding  spring  he  had  sold 
to  appellee,  a  farmer  near  Jersey  ville,  thirty-four  head  of  cattle, 
with  an  agreement  to  re-pnrchase   them  at  $4.50  per  liun- 
dred  weiglit  if  they  should  do  well  on  the  grass.     By  a  later 
arrangement  he   took,  during  the  summer  and  fall,  by  two  or 
three  at  a  time  as  he  needed  to  supply  his   meat  market,  sev- 
enteen of  the  number,  paying  for  them  on  account  from  time 
to  time  as  he  could.     When  winter  came  on  and  they  required 
to  be  fed,  appellee  pressed  him  to  take  the  rest  and  close  up 
the  matter.     But  cattle  had  fallen  and  he  claimed  to  be  unable 
to  pay  for  tliem.     It  was  thereupon  agreed  that  the  price  to 
him  should  be  reduced  to  $4.30  ;  that  he  should  ship  them  to 
bis  commission  men  in  the  name  of  appellee,  "  so  that  the  net 
proceeds  would  come   straight  to  him,"  and  that  he,  Moore, 
would  bear  the  anticipated  loss.     Accordingly  on  the  night  of 
December  2d,  he  did  ship  to  them,  by  the  Alton  road,  the 
remaining  seventeen  head,  the  shipping  contract  being  signed 
**  John  H.  Belt,  shipper, ^er  I.  Moore."     On  the  third  he  tel- 
egraphed   them,   in    the  name  of    appellee,    to    "give    hog 
roa  ket  and  if  cattle  sold,  give  net  proceeds,"  with  which  they 
complied  by  answer  on  the  4th,  addressed  to  "John  H.  Belt, 
Jersey ville,"lll.,"  stating  that  "the  cattle  sold  net  $487.47." 
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It  appears,  liowever,  that  notwithstanding  the  notice  so 
^iven  they  deposited  these  proceeds  to  the  credit  of  appellant 
for  the  use  of  Moore,  and  so  advised  it  on  tlie  3d.  They  also 
sent  the  account  of  sales  to  Moore,  which  he  received  on  the 
evening  of  the  same  day,  and  thereupon  immediately  tele- 
graphed them  that  ''the  cattle  were  Belt's,"  of  which  they 
advised  appellant  by  ten  o'clock  a.  m.  of  the  4th.  On  that  day 
also  appellee  called  at  the  bank  and  asked  the  teller  *Mf  they 
didn't  have  §487.47  there  from  his  cattle,"  to  which  the 
answer  was  that  **  there  was  just  that  amount  that  came  from 
cattle  Moore  shipped  to  Cassidy  Bros.  &  Co.,  but  he  would  have 
to  see  the  president  about  it."  Appellee  then  tried  to  see  the 
president  but  did  not  succeed  until  the  7th,  when  he  demanded 
the  money,  which  was  refused  on  the  ground  that  Moore,  wlio 
was  indebted  to  the  bank  by  overdraft,  had  already  been  cred- 
ited with  it. 

Thereupon  this  action  was  brought  for  money  had  and 
received,  and  plaintiff  obtained  a  verdict  for  the  amount  stated 
wnth  interest,  on  which  the  court,  after  overruling  a  mo- 
tion for  a  new  trial,  rendered  judgment. 

It  is  claimed  that  to  be  entitled  to  recover,  appellee  was 
bound  to  prove  that  the  title  to  these  cattle,  when  they  were 
sold  on  the  market,  was  in  him,  and  that  the  bank  had  notice 
of  his  interest  when  it  credited  the  proceeds  to  the  account  of 
its  debtor.  All  the  objections  urged  to  the  rulings  of  the 
court  below  rest  on  this  idea  of  the  law ;  and  then  it  is 
insisted  that  the  evidence  failed  to  show  it  had  such  notice  or 
he  such  title. 

We  think  the  question  is,  to  whom  did  the  money  rightfully 
belong  when  this  suit  was  brought?  Who  oWned  the  cattle 
is  immaterial,  unless  it  throws  light  upon  that  question.  He 
would  not  necessarily  own  the  proceeds,  for  ho  might  effecL 
ually  appropriate  them  to  another  in  anticipation  of  their 
receipt.  In  this  case,  if  Moore  re-acquired  the  title  from  Belt 
and  did  not  part  with  it  until  the  sale  was  made  by  Cassidy 
Bros.  &  Co.,  he  clearly  appropriated  the  proceeds  to  Belt,  and 
with  his  concurrence,  in  part  payment  for  them.  To  this 
there  was  no  legal  hiuderancc;  nobody  else  had  acquired  any 
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right  in  or  lien  upon  the  cattle  or  the  proceeds  as  against  him, 
and  the  notice  to  the  agents  who  received  them  was  sufficient 
to  protect  the  rights  of  Belt. 

The  only  other  view  from  the  evidence,  upon  the  supposition 
that  Moore  owned  the  xjattle,  is  that  he  invested  Belt  with  the 
title  when  lie  delivered  them  to  the  carrier.  This,  also,  he 
vas  free  and  competent  to  do;  and  that  he  understood  he  did 
it,  is  manifest  from  his  signature  to  the  shipping  contract  and 
his  telegrams  to  the  consignees. 

In  either,  it  is  clear  that  the  deposit  to  the  credit  of  appel- 
lant for  the  use  of  Moore,  was  an  error  on  the  part  of  Cassidy 
Bros.  &  Co.  This  money  was  not  within  the  arrangement  of 
September.  It  was  not  the  proceeds  of  hogs,  nor  of  anything 
shipped  by  Moore  or  for  his  account,  but  of  cattle  shipped  by 
Belt,  or  for  his  account.  It  should  therefore  have  been 
deposited  to  his  credit.  But  appellant  received  notice  of  this 
error  almost  as  soon  as  of  the  deposit — while  it  was  in  posses- 
sion of  the  money  without  any  right  acquired  or  liability 
incurred  in  respect  of  it  which  could  justify  the  withholding 
of  it  from  the  rightful  owner.  The  entry  on  its  books  to  the 
credit  of  Moore's  overdrawn  account  amounted  to  nothing. 
It  does  not  appear  that  it  had  settled  with  Moore  on  that 
basis.  And  if  it  did,  it  would  have  been  a  settlement  in  error, 
which  would  bind  nobody — -certainly  not  Belt,  who  was  in  no 
way  responsible  for  it.  Moore  himself  could  not  ratify  it  and 
It  required  no  voucher  from  him  for  its  correction. 

^e  see  no  error  in  this  record,  and  think  the  judgment  was 
plainly  right  '  Judgment  aj/irmed. 


James  C.  Moore 

V. 

John  A.  Montelius. 


SaUg^pQgg^sahn  Retained  by  Vendor — Fraud — Exemptions. 

A  8ale  with  possession  remaining^  with  the  vendor  is  not  fraudulent  as  to 
his  subsequent  creditors. 
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[Opinion  tiled  October  3,  1888.] 

Appeal  from  the  Circuit  Court  of  Ford  County  j  the  Hon. 
Alfjbed  Sample,  Judge,  presiding, 

Mr.  Alex.  Clark,  for  appellant 

Under  the  plaintiif's  replication  that  the  property  replevied 
was  not  that  of  B.  F.  Clark  but  his  own,  he  would  have  to 
prove  by  a  preponderance  of  the  evidence  a  right  to  the  pos- 
session of  each  animal  awarded  to  him  by  the  jury.  Atkins  v. 
Byrnes,  71  111.  329. 

The  same  law  governs  the  increase  that  governs  the 
mothers.  The  owner  of  one  is  the  owner  of  the  other. 
Blackstone  Com.,  Book  2,  Chap.  25,  *  388. 

That  for  the  purposes  of  this  execution  the  mothers  were 
Clark's  property,  see  Lefeve^-  v.  Mires,  81  111.  456 ;  Thomi> 
son  V.  Wilhite,  81  111.  356.  The  last  was  a  case  very  similar 
to  this.  Hogs  were  left  with  the  owner  and  he  was  employed 
to  feed  them.  That  employment  did  not  make  him  the  agent 
of  the  purchasers  for  the  purpose  of  making  his  possession 
the  purchasers'.  So  that  admitting,  which  we  do  not,  that 
the  agreement  between  Clark  and  Montelius  changed  the 
former  from  a  renter  to  a  hired  man,  that  would  not  avoid  the 
necessity  of  a  change  of  possession  to  make  the  title  to  jthe 
stock  bought  from  Clark,  or  its  increase,  good  in  Montelius 
asrainst  this  execution  creditor. 

But  assuming  that  a  portion  of  the  stock  placed  by  Monte- 
lius upon  the  premises  occupied  by  Clark,  or  their  increase, 
were  levied  upon,  what  was  the  interest  of  Clark  in  them  at 
the  time  of  such  levy  with  reference  to  tjie  execution  creditor? 
Had  he  not  a  special  property  in  them  as  bailee,  coupled  with 
an  interest  liable  to  execution? 

In  Weaver  v.  Darby,  42  Barbour,  411,  B.  was  to  furnish  D. 
money  to  bay  15,000  feet  of  oak  timber  in  thb  woods.  It 
was  to  be  cut,  hewn  and  rafted  by  D.  and  delivered  at  Troy, 
and  D.  was  to  have  for  his  compensation  10^  cents  per  cubic 
foot  of  the  proceeds ;  held,  B.  had  general  property  in  the 
timber  but  no  right  to  possession  thereof.     D.  had   a  special 
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property  accompanied  by  poseession,  and  an  interest  liable  to 
execation. 

Messrs.  Cook  &  Moffett,  for  appellee. 

Creditors  can  not  complain  of  any  dealing  with  exempt 
property.  Faiirote  v.  Carr,  9  N.  E.  Rep.  (Ind.)  350  ;  Biirdge 
v.Bolinand  wife,  6  N.  E.Eep.  (Ind.)  140;  Freeliling  v.  Bres- 
nahan,28N.  W.  Rep.  (Mich.)  531;  Gillespie  v.  Brown,  20  N. 
W.Eep.(S'eb.)632;  Anderson  v.  Odell,  16  N.W.  Rep.  (Mich.) 
S70;Co]e  v.  Green,  21  111.  104;  Buckley  v.  Wheeler,  52 
Mich.  1. 

Tf  liere  the  possessor  of  exempt  property  sold  it  and  it  was 
levied  on  for  his  debt,  held,  that  the  purchaser  might  reclaim 
it  from  under  the  execution,  but  the  vendor  could  not  find  title 
on  which  to  rest  a  suit.  The  question  must  arise  between  the 
vendee  and  the  creditors.     Mandlove  v.  Burton,  1  Ind.  39. 

It  is  beyond  question  that  in  March,  1884,  when  Clark  sold 
his  stock  to  Montelius,  this  execution  creditor  had  no  claim 
against  him.  The  arrangement  had  been  running  from  that 
time  until  1885,  before  any  of  this  debt  was  contracted. 

If  it  be  conceded  that  the  delivery  was  not  sufficient,  still 
none  bat  those  who  were  creditors  at  the  time  of  the  sale  can 
question  its  validity.  The  fatal  weakness  of  appellanVs  case  is 
that  the  record  fails  to  show  that  he  was  a  creditor  of  Clark 
in  March,  1884,  when  this  transfer  was  made.  Ives  v.  Hulce, 
IHll.  App.  389,  citing  Wooldridge  v.  Gage,  68  111.  159. 

I^LEASANTS,  J.  One  B.  F.  Clark  having  been  tenant  of 
*ppellee  for  two  years,  on  March  1,  1884,  they  made  an 
^^eement  in  writing  whereby  appellee  bought  certain  of  his 
hve  stock  then  on  the  premises,  and  was  to  furnish  more,  with 
other  things  mentioned,  and  Clark  was  to  take  care  of  it  and 
of  the  farm  and  "  have  for  his  services"  one-half  the  pro- 
ceeds of  sales  of  their  increase  and  product,  all  of  which  were 
*o  be  made  by  or  under  the  direction  of  appellee. 

In  December,  1886,  appellant,  a  constable,  under  an  execu- 
^^on  issued  by  a  justice  of  the  peace  against  Clark,  levied  on 
^^i  removed  from  the  plate  twenty -one  head  of  cattle,  which 
appellee  replevied  and  recovered  by  tliis  action. 
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Tlie  only  defense  attempted  to  be  set  up  by  the  evidence 
was  j[u3tiiication  under  the  writ.  It  waq  contended  that  the 
sale  to  appellee  was  void  because  possession  of  the  property 
was  left  unchanged  in  Clark  ;  and  that  four  of  those  replevied 
were  calves  of  cattle  included  in  that  sale. 

Several  points  are  made  on  the  rulings  of  the  court  below, 
among  which  was  an  instruction  for  the  plaintiff  to  the  effect 
that  if,  at  the  time  of  the  sale,  the  property  was  exempt  from 
execution  against  Clark,  the  sale  could  not  be  fraudulent  as 
against  his  creditors. 

While  we  are  not  to  be  understood  as  approving  this  in- 
struction in  its  application,  under  the  stat;ute  then  in  force,  to 
property  not  specifically  exempted  and  in  respect  to  which  no 
steps  had  been  taken  to  exempt  it.  we  affirm  the  judgment 
for  the  reason  that  the  evidence  fails  to  sliow  the  plaintiff  in 
the  execution  was  a  creditor  of  Clark  when  the  sale  was 
made.  It  clearlv  indicates  that  the  indebtedness  all  arose 
afterward.  In  the  like  case  of  Ives  v.  Hulce,  14  111.  App. 
389,  this  court  decided  that  "  such  transactions  are  void  only 
as  to  prior,  and  not  as  to  subsequent  creditors,"  citing 
Wooldridge  v.  Gage,  68  III.  159,  in  which  other  decisions  of 
tbe  Supreme  Ctnn't  to  the  same  effect  are  referred  to. 

Some  f)ther  questions  are  made  in  the  argument,  but  none 
that  interfere  with  the  operation  of  this  rule.  We  therefore 
deem  it  unnecessary  to  consider  them. 

Judgment  a^rmed. 


John  B.  Hunter 

V. 

Urban  B.  Harris,  Administrator. 

Evidence — Promissory  Note — Action  fey  Admimatrator — Issue  as  to 
Genuineness — Conflict  of  Evidence — In^eletancif —  I'ime  and  Place — Pos- 
session— Djcte — Whether  Mttenal — Presumption — Practice — Sworn  Ph  a 
— Instructions — Remarks  of  Counsel, 

1.  In  an  action  by  an  arlministrator  on  a  promissory  note  the  execution 
of  which  is  denied,  the  plaintiff  may  show  that  it  existed  prior  to  his  ap- 
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pdintment  among  the  pap3r3  of  the  deceased  and  in  the  place  where  he 
usually  kept  such  papers. 

2.  Where  the  genuineness  of  a  promissory  note  is  in  issue,  the  defendant 
may  show  such  facts  as  would  exclude  the  possibility  or  prob.ibility  of  its 
execution  at  the  time  and  place  indicated  on  its  face. 

3.  While  the  date  of  the  note  is  prima  facie  evidence  of  the  time  of  its 
execution,  it  is  not  conclusive. 

4.  Evidence  of  but  slight  importance  is  admissible,  if  not  wholly  irrelevant- 

5.  Where  the  evidence  is  sharply  conflicting,  and  no  error  of  law  has 
intervened,  this  court  will  not  interfere  with  the  verdict  of  the  jury. 

6.  It  is  proper  in  a  Ciise  wherein  a  sworn  plea  is  filed,  to  instruct  the 
jury  to  disregard  the  affidavit  of  the  defendant,  as  such  affidavit  is  not 
evidence. 

7.  The  jary  were  properly  in*?tructed  in  the  case  presented,  that  it  is 
immaterial  whether  the  note  was  executed  at  the  purported  time  and  place, 
although  the  defendant  had  sought  to  prove  that  it  was  not  made  at  such 
purported  tirae  and  place.  The  rule  stated  is  correct  and  applicable  to  the 
case  presented. 

8.  Instructions  which,  taken  together,  are  accurate  and  clear,  are 
sufficient 

9  An  objection  to  rem  irks  of  counsel  can  not  be  first  raised  in  this 
court. 


[Opinion  filed  October  3,  1888.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Ckeighton,  Judge,  presiding. 

Messrs.  John  M.  &  John  Mayo  Palmer,  and  Brown, 
Wheeler  &  Brown,  for  appellant. 

Messre.  Patton,  Hamilton  &  Shutt,  for  appellee. 

The  date  is  no  part  of  the  note,  nor  does  it  show  where  it 
was  made.  Shaw  v.  Wood,  8  Ind.  518;  1  Daniel  on  Neg. 
Inst,  Sec.  83;  Michigan  Ins.  Co.  v.  Leavenworth,  30  Vt.  11. 

If  a  note  is  not  dated,  it  will  be  considered  as  dated  at  the 
time  wlien  made.     Giles  v.  Bourne,  6  Maule  &  S.  73. 

The  place  where  the  note  purports  to  have  been  made,  usually 
written  before  the  date,  is  no  part  of  the  note.  Plence  no  pre- 
sumption exists  that  the  note  was  written  or  signed  at  that 
place.  The  place  mentioned  in  the  date  is  only  a  suggestion 
as  to  where  the  maker  resides,  and  is  not  considered  an  admis- 
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sion  or  stipulation  that  the  demand  of  payment  may  be  made 
at  that  place.  Edwards  on  Billeand  Notes,  152, 2d  Ed;  Ander- 
son V.  Drake,  14  Jolxus.  114;  Taylor  v.  Snyder,  3  Den.  145. 

Smith  had  paid  about  $G0,000  for  Hunter  and  it  is  perfectly 
reasonable  that  appellant,  as  he  prospered  in  business  after 
his  discharge  in  bankruptcy,  should  have  been  willing  to  pay 
back  more  of  this  sum  than  $5,000.  And  this  note,  for  any- 
thing that  appears  from  the  letter  and  what  was  said  at  the 
time  by  Smith  (who  seems  to  have  been  dissatisfied),  may  and 
most  probably  was  made  and  delivered  after  the  6th  of  March, 

1880,  and  dated  back  for  some  reason  unknown  to  us.     And 

• 

this  seems  the  more  probable  since  the  note  was  payable  five 
years  from  date. 

Wall,  P.  J.  This  case  was  here  at  a  former  term  and  was 
then  reversed  because  certain  evidence  offered  by  appellant 
was  rejected.  24  111.  App.  637.  A  second  trial  resulted,  as 
did  the  first,  in  a  judgment  for  the  appellee. 

The  action  is  assumpsit  upon  a  promissory  note  for  the  sum 
of  $10,000,  alleged  to  have  been  given  by  appellant  to  William 
S.  Smith,  now  deceased,  on  the  6th  day  of  March,  1880,  pay- 
able five  years  after  date,  with  interest  at  the  rate  of  six  per 
cent,  per  annum  from  date. 

The  execution  of  the  instrument  was  denied  by  sworn  plea 
and  the  burden  of  proving  it  was  thereby  devolved  upon  the 
plaintiff. 

The  sole  issue  of  fact  was  whether  the  defendant  wrote  his 
name  there,  as  it  was  not  suggested  that  he  had  authorized  it 
to  be  written  by  another.  The  payee  having  died  and  the 
suit  being  maintained  by  his  administrator,  the  defendant  was 
incompetent  to  testify,  and  the  proof  consists  mainly,  on  both 
sides,  of  the  ojunions  of  witnesses  as  to  the  signature,  and 
sundry  circumstances  tending  to  support  the  respective  posi- 
tions of  the  parties.  The  appellee  proved  by  a  daughter  of 
the  deceased  that  she  saw  the  note  in  his  possession  some 
months  before  his  death,  which  occnn'cd  in  May,  1883.  Dur- 
ing his  last  illness,  which  was  protracted,  she  rendered  him 
such  assistance  as  he  required  in  reference  to  his  business  mat- 
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ters,  attended  to  tlie  most  of  his  writing  and  had  occasion  to 
examine  his  papers.  At  one  time,  probably  in  February,  a 
man  whose  name  was  Harlin,  called  to  pay  his  note,  and  at  her 
father's  request  she  went  to  the  wallet  where  he  kept  such 
papers,  and,  in  looking  in  the  pocket  market  H,  she  saw  the 
note  in  suit  She  was  surprised  to  see  it,  read  it  over  and 
meant  to  speak  to  her  father  about  it,  but  on  account  of  his 
illness,  and  for  other  reasons  possibly,  she  neglected  to  do  so 
though  she  frequently  noticed  it  after  that  time.  When  Mr 
Smith  died,  this  note  and  other  papers  of  value  were  securely 
kept  in  manner  described  by  her  until  the  note  matured  and 
suit  was  brought  upon  it.  The  plaintiff  produced  the  testi- 
mony of  twenty-iive  persons  to  the  effect  that  they  were 
acquainted  with  the  handwriting  of  the  defendant  and  that,  in 
their  opinion,  the  signature  in  question  was  liis. 

On  the  part  of  defendant  we  find  the  testimony  of  an  equal 
number  of  ])ersons  that  they  were  acquainted  with  his  hand- 
writing, and  that  they  had  a  contrary  belief.     Three  of  these 
had  testified  for  the  plaintiff,  but  had  been  led  to  chanoje  their 
opinions.    Probably  the  jury  were  inclined  to  reject  all  the 
testimony  of  these  three,  thus  leaving  each  side  with  twenty- 
two  witnesses  whose  conflicting  testimony  was  to  be  weighed 
and  considered  and  to  be  given  sucli  credit  as  seemed  warranted 
by  their  intelligence,  mqans  of  knowledge,  fairness  and  general 
capacity  to  speak  upon  the  point  in  issue.     The  defendant  also 
offered  the  evidence  rejected  on  the  first  trial,  and  which  is 
stated  as  fully  as  need  be  in  the  former  opinion  rendered  in 
thiscaae,  which  tended  strongly  to  show  that,  at  tlie  time  and 
place  when  and  where  the  note  purports  to  have  been  exe- 
cnted,  the  parties  had  a  different  transaction,  and  not  this  one, 
and  therefore  if  this   note  was  genuine  it  must  have  beeii 
made  at  some  other  time  and  place,  and  for  some  unknown 
reason  dated  as  now  appears. 

It  is  urged  on  behalf  of  appellant  that  it  was  error  to  admit 
the  evidence  of  the  daughter  of  deceased  as  to  the  i)ossession 
of  the  note  by  him,  as  already  stated.  We  past^cd  upon  this 
point  when  the  case  was  here  before,  and  we  are  dis])osed  to 
adhere  to  the  views  then  expressed,  in  that  resi)ect.  For  the 
reasons  then  given,  the  objection  is  overruled. 
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In  the  second  ] Jace,  it  is  argued  with  great  force  and  appar- 
ent confidence  that  the  evidence  does  not  support  the  verdict 
and  tliat  the  court  below  erred  in  refusing  a  new  trial.  As 
already  remarked,  it  may  be  said  there  are  twenty-two  wit- 
nesses arrayed  on  each  side  as  to  the  verity  of  this  signature. 
"We  can  not  now  refer  to  the  testimony  of  each  in  detail, 
though  there  are  many  matters  which  might  well  be  dwelt 
upon,j}ro  ei  con^  as  to  their  respective  weight  and  value. 

It  is  conceded  the  signature  bears  a  close  resemblance  to 
the  genuine,  and  if  a  forger v,  it  is  a  clever  one.  The  |>roof 
thus  offered  by  plaintiff  is  exceptionally  strong.  It  comes 
from  men  living  in  different  localities  and  engaged  indifferent 
avocations,  who  were  familiar  with  the  defendant,  and  most 
of  them  had  numerous  and  important  transactions  with  him, 
wherein  they  became  more  or  less  acquainted  with  his  liand- 
writing.  Nearly  half  of  them  were  bank  officers  and  the 
like,  and  by  means  of  their  daily  occupation  were  especially 
skilled  in  regard  to  handwriting,  and  presumably  theit*  opin- 
ions should  liave  extra  weight  on  that  account. 

For  the  defendant,  also,  there  were  a  number,  though  a 
smaller  number,  of  such  witnesses,  wlio  may  be  called  experts, 
and  the  proof  on  tlie  part  of  the  defense  in  this  respect  is 
entitled  to  great  weight  and  consideration  by  reason  of  its 
quantity  and  its  quality. 

There  are  not  a  few  salient  points  on  each  side  in  reference 
to  tlie  amount  of  information  (and  the  mode  of  its  acquisi- 
tion), the  interest  or  bias  of  the  various  witnesses  and  the  busi- 
ness and  other  relations  they  sustain  to  the  parties,  as  well  as 
the  different  degrees  of  confidence  and  force  displayed  in  their 
respective  statements. 

A  part  of  this  testimony  on  both  sides  was  in  the  form  of 
depositions,  but  so  far  as  it  was  oral  the  jury  and  the  court 
below  could  tell  better  than  we  what  credit  should  be  sriven 
to  each  witness. 

We  do  not  advert  to  sundry  matters  of  proof  which  were 
urgently  pressed  upon  our  attention  in  the  argument  as  to  the 
circumstances  of  the  transactions  which  occurred  on  tho  6th  of 
March,  1880,  the  date  of  this  note;  the  extensive  business 
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relations  of  the  deceased  with  the  appellant  and  his  part- 
ners, the  various  declarations  and  actions  of  tlie  deceased, 
seemiDglj  inconsistent  with  the  possession  of  this  note  if 
geniiine,  the  supposed  improbability  that  it  would  have  been 
given  by  appellant,  etc.,  nor  sliall  we  follow  counsel  in  their 
suggestions,  explanations  and  theories  in  support  of  their 
respective  positions  upon  the  main  question  of  fact  involved. 
Ve  have  considered  all  these,  and  have  carefully  examined 
the  whole  record,  and,  bearing  in  mind  the  large  amount  at 
stake  and  the  unfortunate  consequences  of  error  upon  our 
part  in  this  respect,  we  are  not  impressed  with  the  belief  that 
injastice  has  been  done  by  this  verdict. 

Two  juries  have  reached  the  conclusion  that  the  signature 
is  genuine,  though  only  the  second  jury  had  before  tliem  all 
the  proof  contained  in  this  record. 

It  is  hardly  necessary  to  quote  or  even  suggest  the  well 
settled  rules  now  prevailing  in  courts  of  review,  where  there  is 
such  a  conflict  of  evidence.  Applying  those  rules,  we  arc 
satisfied  that  Ave  should  not  interfere  upon  the  point  now 
under  consideration,  and  that,  unless  some  error  of  law  has 
intervened  which  tended  to  prejudice  the  appellant,  the 
judgment  should  be  permitted  to  stand  ;  and  this  brings  us  to 
the  instructions  given  for  appellee  of  which  complaint  is  made 
bj  appellant.  The  second  instruction  is  said  to  be  misleading. 
It  is  as  follows  : 

"2.  The  court  instructs  the  jury  that  the  affidavit  of  the 
defendant  denying  the  execution  of  the  note,  is  not  evidence  ; 
and  they  have  no  right  to  consider  it  in  determining  whether 
the  defendant  executed  and  delivered  the  note  in  evidence." 

It  is  argued  in  the  brief  that,  as  a  matter  of  fact,  the  affi- 
davit was  not  in  evidence,  and  the  effect  was  to  call  the  atten- 
tion of  the  jury  to  something  not  before  them,  as  though  it 
was,  and  then  stigmatize  it  as  false  and  unworthy;  this  to 
the  prejudice  of  the  appellant.  We  think  no  such  consider- 
ation could  reasonably  arise  in  the  minds  of  the  jury.  Such 
an  instruction  is  often  given  in  cases  where  a  sworn  plea  is 
necessary  under  the  practice  act,  and  is  not  improper,  from 
the  fact  that  the  jury   will   necessarily   know  that  such   an 
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affidavit  has  been  made  by  the  defendant,  and,  nnless  advised 
by  the  court,  they  may  not  know  that  its  only  office  is  in  aid 
of  the  ])leading,  not  in  aid  of  the  proof.  There  was  no  error 
in  this  respect. 

In  the  third  place  a  vigorons  and  ingenious  argument  has 
been  made  to  demonstrate  tiiat  tlie  Circnit  Court  erred  in 
giving  the  following  instruction  at  the  instance  of   appellee: 

"3.  The  court  instruct^  the  jury  that  it  is  not  material 
whether  the  note  sued  on  was  executed  at  the  time  and  place 
it  bears  date  or  at  another  time  and  place,  provided  you  be- 
lieve from  all  the  evidence,  that  it  was  in  fact  signed  by  the 
defendant  and  delivered  by  him  to  William  S.  Smith  in  the 
lifetime  of  said  Smith." 

It  is  urged  that,  in  effect,  this  advises  the  jury  to  disregard 
the  evidence  offered  by  appellant,  tending  to  show  that  the 
note  was  not  made  at  the  time  and  place  it  bears  date,  and  the 
evidence  in  this  connection  tending  to  discredit  the  instru- 
ment generally.  While  this  position  is  pressed  upon  us  very 
earnestly,  we  are  unable  to  see  anything  substantial  in  it. 
True,  the  appellant  labored  hard  to  prove  the  note  was  not 
made  at  the  purported  time  and  place,  and  true,  the  court 
here  instructs  the  jury  that  such  proof  would  not  vitiate  the 
undertaking  if  it  was  in  fact  made  at  another  time  and  place. 
This  is  conceded  to  be  good  law,  and  the  case  was  one  where 
it  was  applicable  beyond  all  question,  for  it  may  be  assunned 
the  jury  concluded  the  note  was  not  made  at  Buffalo  on  the 
6th  of  March,  1880,  but  at  a  later  date,  and  ante-dated  for 
some  reason  not  shown.  What  error  was  there  in  giving  the 
jury  this  instruction?  Had  they  not  been  so  instructed  they 
niight  have  found  for  defendant,  though  believing  he  made 
the  note,  but  not  at  the  date  therein  given.  Such  a  finding 
would  have  been  manifestly  wrong,  and  to  provide  against 
the  danger  of  it,  the  instruction  was  pertinent  and  proper. 
The  jury  can  not  be  presumed  to  have  understood  the  court 
to  mean  that  all  evidence  tending  to  show  that  at  said  tinie 
and  place  the  note  was  not  made,  and  that  a  different 
and  apparently  inconsistent  transaction  occurred,  was  imma- 
terial and  to  be  disregarded.     That  is  not  the  obvious  and 
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natural  import  of  the  instruction,  and  when  taken  in  con- 
nection with  the  evidence  referred  to,  and  as  to  the  compe- 
tency whereof  no  objection  is  made,  there  is  no  reason  to 
believe  the  jury  were  misled  by  it,  even  when  it  is  considered 
alone.  But,  however  this  may  be,  all  doubt  disappears  when 
we  refer  to  the  following  instructions  which  were  given  at 
the  iDBtance  of  appellant  on  the  same  subject: 

"5.  The  court  further  instructs  you  that  the  law  presumes 
the  note  sued  on  in  this  case  was  executed  (if  at  all)  on  the 
day  it  bears  date,  and  this  presumption  continues  until  over- 
come by  proof ;  and  you  can  not  presume,  or  infer  without 
proof,  that  the  note  in  controversy  does  not  bear  the  true 
date. 

**6.  If  you  believe  from  the  evidence  that  the  note  in 
controversy  bears  date  March  6, 1880,  the  presumption  is  that 
it  was  executed  (if  at  all)  on  that  date,  and  this  presumption 
continues,  unless  you  believe  from  the  evidence  that  it  was 
made  or  executed  on  some  other  or  different  date." 

If  it  could  be  supposed  that,  upon  the  third  instruction  for 
appellee,  the  jury  might  have  received  the  impression  sug- 
gested, it  is  impossible  to  believe  the}'  could  have  retained  it 
after  the  reading  of  these.  We  think  this  objection  is  unten- 
able. 

A  minor  objection  is  raised  in  reference  to  the  admission  of 
the  evidence  of  Miss  Smith,  that  she  was  not  at  home  during 
the  month  of  March,  1880.  She  appeared  to  have  been 
greatly  relied  upon  by  her  father  during  th^  closing  months  of 
his  life  in  all  his  business  affairs,  and  it  might  have  been 
inferred  from  her  silence  that  she  knew  he  made  but  one  visit 
to  appellant  in  March,  1880.  We  see  no  objection  to  this 
proof,  in  order  to  negative  such  an  inference.  . 

The  matter,  though  of  but  slight  weight,  was  not  wholly 
iiTclevant. 

In  the  oral  argument,  some  stress  was  laid  upon  certain 
extracts  from  the  closing  speech  of  plaintiff's  attorney  upon 
the  trial.  It  does  not  appear  that  the  attention  of  the  court 
was  called  to  the  remarks  referred  to,  and  for  tliis  reason,  no 
error  can  be  assigned  in  that  regard ;  but  upon  reading  the 
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remarks,  and  without  knowing  in  what  connection,  or  in  reply 
to  what,  from  the  other  side,  they  were  made,  we  think  not 
much  importance  should  be  attached  to  this  complaint. 

No  other  objections  were  urged  in  the  argument  or  in  the 
printed  brief,  and  we  are  of  opinion  the  judgment  of  the  Cir- 
cuit Court  should  be  affirmed. 

Judgment  affi7*7n€d. 


The  People  of  the  State  of  Illinois,  for  use,  etc., 

V. 

William  W.  Foster  et  al. 

Sheriff— Bond— Debt— Practice. 

In  an  action  upon  a  sheriff's  bond  to  recover  moneys  alleged  to  be  unlaw- 
fully retained  by  him,  this  court,  in  consideration  of  the  importance  of  the 
question  involved,  declines  to  interfere  with  the  judf^nient  for  defendant, 
with  a  view  to  expediting  a  consideration  of  the  case  by  the  Supreme  Court. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  Macon  County;  tlie  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  Edwaed  p.  Vail,  for  appellant. 

Messrs.  Johns  &  Kandolph,  Crea  &  Ewing,  Mills  Bkos., 
and  BuNN  &  Park,  for  appellees. 

Per  Curiam,  This  was  an  action  of  debt  on  the  official 
bond  of  the  sheriff  of  Macon  county,  to  recover  various  sums 
unlawfully  retained  by  the  sheriff,  as  alleged,  and  sundry 
amounts  illegally  claimed  by  the  sheriff,  as  alleged,  and 
allowed  him  by  the  county  board. 

The  declaration  contained  twenty-seven  breaches.  To  tlie 
greater  number  of  these  breaches  a  demurrer  was  sustained, 
and  to   certain   pleas   which   were   interposed  to  remaining 
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breaches  a  demurrer  was  overruled,  and  final  judgment  was 
rendered  against  the  plaintiffs. 

Several  important  questions  of  law  arise  upon  these  rulinsjs, 
and  it  seems  important  that  there  should  be  an  authoritative 
settlement  of  these  questions  as  early  as  possible.  While  we 
are  not  entirely  satisfied  with  the  conclusion  of  the  Circuit 
Conrt  as  to  some  of  the  )X)ints  involved,  we  deem  it  advisa- 
ble to  affirm  the  judgment  in  order  that  the  case  may  go  to 
tlie  Supreme  Court  without  the  delaj^  and  expense  that  would 
be  occasioned  by  a  reversal  in  this  court. 
The  judgment  will  therefore  be  affirmed. 

■    Judgment  affirmed. 


Sarah  Duli:?^  and  J.  W.  Dulin 

y. 
Ezra  M.  Prince. 

Hfpkm  —  Coti tract  to  Convey  Real  Estate  —  Collateral  Securitij  — 
Chatlel  Morfgoge — Former  Adjudication, 

1.  A  fonner  adjudication  docs  not  biur  a  matter  not  made  an  issue  or 
necessarily  involved  therein. 

2.  In  an  action  of  replevin  brought  by  a  mortgagee  to  obtain  possession 
ot  chattels  mortgaged  to  secure  a  note  given  as  collateral  security  for  the 
eiecation  of  a  contract  to  convey  real  ebtute,  this  court  declines  to  interfere 
with  the  judgment  for  plaintiff. 

[Opinion  filed  November  23,  18SS.] 

Appeal  from  the  County  Court  of  McLean  County;  the 
Hon.  C.  D.  Myer,  Judge,  presiding. 

Messrs.  Tipton  &  Beaver,  for  appellants. 

it  is  a  well  settled  rule  of  law  that  a  party  can  not  occupy 
inconsistent  positions,  and  where  one  has  an  election  between 
several  inconsistent  courses,  he  will  be  confined  to  that  which 
he  first  adopts.     Any  decisive  act  of  the  party  done  with 
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knowledge  of  his  rights  and  of  tlie  fact,  determines  liis  elec- 
tion and  works  an  estoppel.  Bigelow  on  Estoppel,  578;  Her- 
rington  v.  Hubbard,  1  Scam.  5G9;  Derrickson  v,  Krause,  4 
111.  App.  508. 

Api)ellee  had  two  remedies:  one  to  proceed  by  bill  in 
chancery  for  specific  performance,  and  the  other  b}^  af^tion  at 
law  for  damages;  and  in  this  event  he  held  the  chattel  mort- 
gage as  collateral  secnrity,  unless  it  shall  be  determined  that 
appellee  simply  took  the  mortgage  to  enable  appellants  to  i^efc 
their  goods  out  of  the  S'ate. 

It  is  not  claimed  that  appellee  gave  any  consideration  for 
the  chattel  mortgage  other  than  as  it  formed  apart  of  the  con- 
tract of  September  7,  18St),  and  the  court  clearly  erred  in  refus- 
ing to  allow  defendants  to  prove  this  fact,  that  if  the  nioi't- 
gage  was  given  for  the  purpose  claimed  by  appellants  tiion 
appellee  could  not  recover  as  it  was  in  fraud  of  crcdit^srs  of 
the  appellants.  Miller  v.  Morck'e,  21  111.  153;  Whitson  v. 
McFarland,  22  111.  40;  Eeidle  v.  Munlausen,  20  111.  App.  74; 
Lill  V.  Brant,  6  111.  Ai)p.  374;  Dunaway  v.  Eobertson,  95 
111.  426. 

Where  a  party  has  two  or  more  remedies  for  the  same 
wrong,  in  which  the  measure  of  damages  might  be  different, 
electing  one  and  pursuing  it  to  judgment  is  a  bar  to  any  otlier 
remedy.  Walshehal  v.  Chesapeake  &  O.  C.  Co.,  59  Md.  423; 
Wan  V.  Percival,  Gl'Me.  391;  Goodrich  v.  Yale,  97  Mass.  15; 
Beale  v.  Pearre,  12  Md.  566;  Bunker  v.  Tufts,  57  Me  417; 
Bennettshal  v.  Ilood,  1  Allen,  47;  Sweet  v.  Barclay,  53  Me. 
346;  Smith  v.  Way,  9  Allen,  472;  Holbrook  v.  Foss,  27  Me, 
441;  Warren  v.  Cumings,  6  Cush.  103;  Morton  v.  Dougherty- 
3  Gray,  372;  R  E.  Co.  v.  National  Bank,  102  U.  S.  14;  Crojrin 
V.  Lowell,  109  U.  S.  194;  Briscoe  v.  Lloyd,  64  111.  33;  Hicks 
V.  Chapin,  67  111.  375;  Peterson  v.  Xehf,  SO  111.  25. 

A  judgment  on  decree  is  conclusive  on  the  parties.  IIow-  , 
ley  v.  Simons,  102  111.  115;  Cooper  v.  Cubin,  105  111.  224. 

And  it  is  equally  true  that  when  a  party  has  his  election 
to  proceed  at  law  or  in  equity,  if  he  proceeds  at  law  he  is 
estopped  from  proceeding  in  equity.  Hanley  v.  Shelly,  62 Col. 
155;  Wells,  Fargo  &  Co.  v.  Robinson,  13  Col.  141;  Ilicks  v. 
Chapin,  67  111.  375;  Cranson  v.  Smith,  47  Mich.  647. 
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If  the  chattel  mort^as^e  was  collateral  and  part  of  the  con- 
tract an  found  by  the  decree,  then  the  decree  bars  any  right  of 
recovery  on  the  chattel  mortgage.  Tlie  princi  pie  of  res  adjudi' 
caia  ciiibnices  not  only  what  was,  bnt  what  might  have  been 
decided  in  the  case,  liogers  v.  Higgins,  67  111.  ^44;  Shelly 
V.  Dunlin,  70  111.  378;  Euegger  v.  Ind.  &  St.L.R.  R.  Co.,  103 
111.  449;  Stockton  v.  Ford,  1  Blackf.  360;  Stockton  v.  Ford, 
18  How.  518;  Hicks  v.  Chapin,  67  III.  375;  Briscoe  v.  Lloyd 
64  III.  33. 

"This  principle  of  res  ddjudicata  embraces  not  only  what 
actually  was  determined  in  the  former  case  but  also  extends  to 
any  other  matter  properly  invoh'ed  and  which  might  have 
been  I'aised  and  determined  in  it."  Rogers  v.  Higgins,  67  111. 
247;  Tilley  v.  Bridges/  105  111.  336;  Ilanna  v.  Read,  102  111. 
599. 

Mr.  FRA^'K  R.  Henderson,  for  appellee. 

The  consideration  and  horia  Jide  of  the  note  and  mortgage 
were  res  adjudicaia  by  the  decree  in  the  chancery  case. 
Wherever  a  judgment  cannot  be  rendered  without  deciding 
Sjecific  issues  it  will  be  conclusive  on  those  issues  in  any  future 
litigation  between  the  same  parties.  1  Herman  on  Estoppel 
and  Res  Adjudicata,  232,  Sec.  210. 

Apjiellce  is  not  estopped  by  that  d(;cree  from  maintaining 
his  suit,  a  former  judgment  being  no  bar  to  a  matter  not  made 
an  issue  or  necessarily  involved  in  the  former  suit,  or  which, 
under  the  pleadings  in  the  former  suit,  could  not  have  been 
decided.  6  Wait's  Actions  nnd  Defenses,  785,  Sec.  28 ;  Bentley 
V.  O'Brien,  111  III.  53;  Lloyd  v.  Lee,  45  111.  278;  West  v. 
Jarnett,  3  liar.  &  J.  485;  Barth  v.  Burt,  43  Barb.  628. 

Conger,  J.  *  The  appellants,  on  the  7th  of  September,  1886, 
entered  into  a  written  agreement  with  appellee,  by  the  terms 
of  which  appellee  was  to  procure  for  appellants  a  United 
States  homestead  right  to  160  acres  of  land  in  Kansas,  and 
appellants  were  to  convey  to  appellee  twenty  acres  of  land  in 
McLean  county.  To  secure  performance  on  the  part  of  ap- 
pellants, they  at  the  time  executed  to  appellee  a  chattel  mort- 
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gage  on  certain  property,  to  secure  their  note  of  $600,  given 
toapi)e]lee. 

Appellants  refusing  to  comply  with  their  agreement  to 
convey  the  twenty  acres,  a  bill  in  chancery  was  filed,  and  a 
decree  ren,dcred  requiring  them  to  convey,  and  upon  default 
that  the  master  should.  The  decree  also  found  that  the 
chattel  mortgage  was  given  as  collateral  security  to  secure  the 
performance  of  the  agreement  to  convey. 

Afterward  appellee  brought  an  action  of  replevin  for  the 
goods  and  chattels  included  in  the  cliattel  mortgage,  recov- 
ered them  below,  and  appellants  bring  the  record  of  that 
replevin  suit  for  review. 

We  see  no  grounds  for  complaint  upon  the  part  of  'appel- 
lants. The  validity,  good  faith  and  purpose  of  the  chattel 
mortgage  were  adjudicated  and  determined  in  the  chancery 
proceedings,  and  no  more. 

ITow  much  appellee  might  be  entitled  to  recover  under  his 
chattel  mortgage  was  not  before  tliat  court,  and  could  not  have 
been  determined  at  that  time.  That  court  did  determine 
that  it  was  given  to  secure  the  performance  by  appellants  of 
their  part  of  the  written  agreement,  and  it  follows  that  the 
mortgage  is  a  valid  one,  and  that  the  possession  of  the  prop- 
erty described  in  it  would  rightfully  pass  to  appellee  as  under 
any  other  chattel  mortgage.  When  appellee  has  been  repaid 
for  all  such  things  as  the  mortgage  contemplated  he  should 
be  secured  in,  then  it  will  be  time  for  appellants  to  demand  a 
settlemejit  and  repayment  of  the  balance,  if  there  be  any. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Jxtdgment  affiimicd. 


2d    312 
65      30 


Lake  Erie  &  Western  Railroad  Company 
George  W.  Cruzen  et  al. 
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1.  A  railroad  company  is  responsible  for  damages  done  by  fire  aiused  by 
sparks  from  its  locomotives  igniting  inflammable  matter  on  its  right  of 
If  ay,  however  recently  the  same  was  acquired  from  finotber  company. 

2.  In  an  action  to  recover  for  damages  suffered  through  the  burning  over 
o^iifrasfl  lands  by  reason  of  sparks  escaping  from  a  locomotive  engine,  this 
court  declines  to  interfere  with  the  judgment  for  plaintiff,  there  being  no 
solfitantial  error  in  tbe  admission  or  exclusion  of  evidence. 

[Opinion  filed  IS^ovember  23,  1888.] 

Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon. 
Alfred  Sample,  Judge,  presiding. 

Mr.  Milton  H.  Cloud,  for  appellant. 

Messrs.  Tipton  &  Moffett  and  Cook  &  Moffett,  for  ap- 
pellees. 

Appellant  company,  when  it  took  possession,  knew  of  the 
condition  of  this  right  of  way.  In  assuming  to  run  and  oper- 
ate said  road,  and  in  assuming  to  run  its  engines  over  this  road 
with  right  of  way  in  such  condition,  assumed  all  the  liabilities 
attending  therewith,  and  became  liable  for  damages  resulting. 
Illinois  Central  E.  K  Co.  v.  Kanouse,  39  111.  272;  The  Toledo, 
P.  &  W.  E.  R  V.  Rambold,  40  111.  143;  The  East  St.  Louis  &. 
C.  B.  R  V.  Gerber,  82  111.  632;  Pittsburg  &  St.  L.  Ey.  Co.  v. 
Campbell,  86  111.  443;  Balsley  v.  St.  L.,  A.  &  T.  E.  E.  Co.,  119 
111.68;  Slossen  v.  Burlington,  C.  E.  &  Is.  W.  Ey.  Co.,  14  N.W. 
Eep.  244. 

The  law  in  this  State  is  that  proof  that  fire  was  communi- 
cated bj  a  locomotive  engine  while  upon  or  passing  along  any 
railroad  in  this  State,  is  full  ptnma  facie  evidence  to  charge 
with  negligence  the  railroad  company  operating  such  road  or 
such  engine.  E.  S.,  Chap.  114,  Sec.  104;  Chicago,  etc.,  E.  Co. 
V.  Quaintance,  58  111.  389;  Pittsburg,  etc.,  E.  Co.  v.  Campbell, 
86  111.  443;  C.  &  A.  E.  E.  Co.  v.  Penuell,  110  111.  435. 

Topvercome  this,  appellant  is  required  to  show  by  affirma- 
tive evidence  that  its  engines  at  the  time  or  times  in  question 
were  equipped  with  the  most  approved  appliances  to  prevent 
the  escape  of  fire,  and  that  same  were  in  good  repair;  that 
the  engines  were  in  good  repair,  and  were  properly,  careiully 
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and  skillfully  handled  by  a  competent  engineer.  Chica^o^ 
etc.,  R.  Co.  V.  Quaintance,  58  111.  389;  Pittsburg,  etc.,  R.  Co. 
V.  Campbell,  86  111.  44:3;  I.,  B.  &  W.  Ry.  Co.  v.  Nicewander, 
21  111.  App.  305;  C.  &  A.  R  R.  Co.  v.  Fennell,  110  111.  435. 

The  Statutes  of  Illinois  provide,  Ciiap.  114,  Sec.  63: 

•'It  shall  be  the  duty  of  all  railroad  corporations  to  keep 
their  rig^ht  of  way  clear  from  all  dead  grass,  dry  weeds  or 
other  diiugerous  combustible  materials;  and  for  neglect  shall 
be  liable  to  penalties  named   in  Section  I." 

Section  one  referred  to  in  this  section  is  the  section  in 
regard  to  fencing,  erecting  cattle-guards,  etc. 

The  duty  imposed  in  the  one  section  is  as  imperative  in  the 
one  as  the  other.  It  is  a  statutory  duty  imposed,  and  a  failure 
to  comply  with  the  requirements  of  the  statute  is  negligence 
per  se,  or  what  in  law  is  termed  negligence,  without  regard 
to  facts.  Alsop  V.  O.  &  M.  Ry.  Co.,  19  111.  App.  292;  St.  Louis, 
A.  &  T.  H.  R.  R.  Co.  V.  Ilnggins,  20  111.  App.  639;  Rockford, 
R.  I.  &  St.  Louis  R.  R.  Co.  v.  Lynch,  67  111.  149;  T.  P.  & 
W.  Ry.  Co.  V.  Pence,  68  111.  524. 

In  other  words,  in  a  failure  to  comply  with  a  statutory 
duty,  the  law  will  impute  negligence  and  so  declare  it,  and 
that  without  any  proof  of  actual  negligence.  St.  L.,  A.  &  T. 
H.  R.  R.  Co.  V.  "ilnggins,  20  111.  App.  639;  L  B.  &  W.  Ry. 
Co.  v.Nicewander,  21  111.  App.  305;  Pittsburg,  C.  &  St.  L.  Ry. 
Co.  v.  Campbell,  86  111.  443;  Rockford,  R.  I.  &  St.  L.  R.  R 
Co.  V.  Rogers,  62  111.  346. 

Wall,  P.  J.  The  appellees  recovered  a  judgment  against 
the  appellant  for  $600  for  damages  occasioned  by  tire  set  upon 
the  premises  of  appellees  by  engines  passing  over  the  railroad 
of  a])pellant. 

The  fires  occurred  at  four  different  times  between  Feb- 
ruary 28  and  August  1,  1S87.  It  is  contended  on  behalf  of 
a])pellee8  that  three  of  these  fires  originated  on  the  right  of 
way,  which  was  foul  with  combustible  matter,  and  that  the 
other  started  in  the  field  beyond  the  right  of  way,  and  there 
is  evidence  tending  to  support  this  position. 

There  can  be  no  doubt  that  during  the  greater  part  of  the 
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period  in  question  the  right  of  way  was  in  bad  order,  foul  with 
weeds  and  gi^ass,  more  or  less  inflammable,  and  that  the  engines 
of  appellant  set  the  fires  complained  of  as  well  as  many  oth- 
ers, which  by  reason  of  the  vigilance  of  appellees  and  other 
pereons  were  extinguished  before  any  great  damage  was  done. 
During  a  considerable  part  of  the  time  appellees  had  a  man 
on  watch  whenever  trains  passed,  and  he  was  able  to  stop  a 
nnmber  of  the  fires  before  they  made  much  headway.     Tlie 
amount  of  damage  done  to  appellees  rested   mainly  upon  a 
comparison  between  the  product  of  that  part  of  the  meadow 
burned  over  and  the  part  not  burned  over.    Other  items  were 
involved  in   the  consideration,  and  although  it  is  insisted  by 
appellants  that  the  verdict  is  excessive,  we  are  not  inclined  to 
agree  with   that   view.     The  amount  allowed  is  within  the 
range  of  proof,  and  is  probably  not  too  high. 

The  apj)ellant  having  set  the  fire,  and  the  verdict  not 
being  excessive,  tlie  question  is  as  to  liability.  So  far  as  tlie 
iires  originating  on  the  right  of  way  are  concerned,  liability  is 
cear  enough  if  appellant  is  to  be  held  responsible  for  the  con- 
i\lion  of  the  right  of  way. 

Itisthown  that  apj)el]ant  had  acquired  the  road  from  a 
former  occupant  only  seven  days  before  the  first  fire  occurred, 
and  that  the  rubbish  on  the  right  of  way  had  aci-umulated 
during  the  management  of  the  former  occupant.  We  can  not 
see  that  this  circumstance  is  of  any  weight.  The  appellant 
should  not  have  taken  the  road  in  its  then  condition  unless  it 
was  willing  to  be  responsible  for  the  consequences  of  operat- 
ing it  It  was  a  business  matter  to  be  determined  by  appel- 
lant when  it  assumed  possession,  whether  the  road  could  be 
oi)erated  according  to  law,  with  a  profitable  result,  and  it  is 
clear  appellant  should  be  regarded  precisely  as  though  the 
condition  of  the  right  of  way  had  arisen  during  its  own  man- 
igetnent.  Appellant  took  the  road  ci(7n  on-ere^  and  can  not 
avoid  responsibility.  It  might  as  well  plead  that  the  engines 
^^ere  in  bad  repair  when  it  got  them. 

The  case  of  111.  C.  R.  R  Co.  v.  Kanouse,  39  111.  272,  is  in 
point.  In  that  case,  the  railroad  company  had  leased  a  line 
vhich  was  unfenced,  and  when  sued  for  damage  to  stock,  set 
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up  the  defense  that  it  was  not  responsible  for  the  want  of  a 
fence.  It  was  decided  that  as  the  defendant  undertook  to  me 
the  road,  defective  in  that  respect,  the  demands  of  public  pol- 
icy required  that  it  should  be  held  for  all  injury  resulting 
from  using  the  road  in  that  defective  condition.  The  coui- 
panj  knew  the  risk  and  assumed  it.  What  we  have  here  said 
on  this  subject  will  dis))Ose  of  the  objections  urged  by  appel- 
lants to  the  instructions  of  the  court  given  at  the  instance  of 
the  aj)pellee  in  regard  to  the  liability  growing  out  of  the  foul 
condition  of  the  right  of  way. 

This  leaves  for  consideration,  so  far  as  the  facts  are  con- 
cerned, merely  the  question  whether,  in  respect  to  the  tires 
originating  beyond  the  right  of  way,  the  a])pellant  had  in  use 
upon  its  engines  A  sulKcieut  spark  arrester,  in  good  order,  and 
properly  handled.  On  this  question  the  appellant  offered  no 
proof  as  to  one  or  more  of  the  tires  occurring  just  before 
harvest,  by  which  a  small  amount  of  damage  was  done  in 
burning  over  two  or  three  acres  of  meadow,  but  as  to  tlie 
main  tires  it  offered  evidence  tending  to  prove  that  its  spark 
arrester  was  well  devised  for  the  purpose,  in  good  order  and 
well  handled.  It  also  offered  evidence  coui^paring  i^s  spark 
arrester  with  another  called  the  "  extension  front  end,"  which 
was  in  quite  general  use  on  the  Illinois  Central  and  some 
other  lines,  and  tending  to  show  its  sui^eriority.  There  was 
evidence  that  the  sj^ark  arrester  would  so  break  up  and  con- 
fine the  sparks  that  tire  would  not  be  carried  and  set  moie 
than  a  distance  of  twenty-tive  feet,  wlien  in  good  order  and 
])roperly  managed,  and  there  was  abundant  evidence  that  these 
engines  did  throw  a  much  greater  distance,  and  that  they 
were  habitually  setting  tire  to  the  right  of  way  and  adjoining 
premises.  The  eleventh  instruction  for  appellee  is  objected 
to  on  account  of  its  reference  to  these  features  of  the  proof. 
In  the  })receding  case  of  the  same  appellant  against  Ilelme- 
rick,  we  had  occasion  to  consider  a  similar  instruction,  num- 
ber tive,  couched  in  substiintially  the  same  phrase,  and  what 
we  there  said  will  dispose  of  this  instruction  and  of  the  point 
involved  therein. 

It  is  urged  that  the  ninth  instruction  for  appellees  iserrono- 
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ous  because  it  required  the  engines  to  be  of  an  approved  pat- 
tern or  style  or  make.  This  is  a  strained  construction  and 
does  not  fairly  arise  from  the  language  used.  The  mode  or 
style  referred  to  is  with  regard  to  the  spark  arrester — nothing 
else. 

Tlie  point  is  made  that  the  court  erred  in  admitting  evidence 
offered  by  plaintiff;  first,  in  allowing  the  witness,  Olson,  to  tes- 
tify to  the  contents  of  certain  reportsi  that  he  made  to  his 
superiors  as  to  the  origin  of  the  fires.     Olson  was  the  section 
fireman,  and  after  testifying  that  he  reported  the  fires  as  the}' 
occurred,  the  reports  being  in  writing,  he  was  permitted  to 
say  that  he  reported  one  or  more  of  the  fires  as  set  by  the 
engines  of  the  company.     He  was' not  giving  the  language 
used  nor  was  the  contents  of  his  report  at  all  important  to 
know.    It  was  immaterial  what  he  reported,  and  as  tliere  can 
be  no  doobt  that  the  tire  did  originate  from  the  engines,  it  is 
wholly  unimportant  to  consider  whether,  in  a  technical  sense, 
it  was  error  to  allow  this  general  statement   of  what  he  so 
reported;  second,  it  is  objected  that  the  witness  Bonner  was 
allowed  to  state  that  he  put  in  two  weeks  watching  the  fires. 
Hi^  tjatimony  in  this  respect  was  a  part  of  his  statement  as  to 
the  history  of  the  numerous  fires  occasioned  by  the  engines  of 
appellant  during  that  season,  and  was  competent.     I.  C.  R.  R. 
Co.  V.  McClelland,  42  111.  355;  Q.  T.  Ry.  Co.  v.  Richardson, 
91 U.  S.  454;  third,  it  is  objected  that  tiie  witness  Cramer  was 
permitted  to  testify  that  the  right  of  way  was  foul  with  dry 
grass  and  weeds  for  two  or  three  years  before  appellant  ac- 
quired the  road.     This  point  has  been  disposed  of;  fourth,  that 
sundry  witnesses  were  permitted  to  testify  that  at  various 
times  the  engines  of  appellant  had  emitted  sparks  and  cinders 
of  different  sjzes  along  the  line  for  a  distance  of  seven  or  eight 
miles.    This  was  competent,  as  was  the  testimony  of  Bonner, 
though  not  confined  to  the  engines  which   probably  set  the 
fii-es  in  question.     The  appellant  denied  liability  on  all  grounds 
and  especially  rested  its  defense  upon  the  proposition  that  it 
liad  done  its  duty  in  providing  suflicient  spark  arresters  which 
were  in  use  on  all  its  engines.     To  meet  this  it  was  competent 
to  show  the  frequent  escape  of  fire,  from  which  it  might  be 
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inferred  thdt  there  was  a  general  want  of  safety,  and  that,  if 
in  good  order  and  skillfullj  managed,  as  was  claimed,  there  was 
some  radical  defect  in  the  contrivance;  fifth,  that  it  was  error 
to  permit  .the  evidence  of  Ostrander,  because  he  was  not  an 
expert  as  to  the  subject  of  his  testimony.  He  seemed  to  be 
quite  familiar  with  the  matter  anl  his  statement  was  compe- 
tent, it  being  for  the  jury  to  give  it  such  weight  as  it  was 
entitled  to. 

As  to  evidence  offered  by  appellant,  it  is  objected  that 
Ilaggerty  should  have  been  permitted  to  state  the  condition 
of  his  spark  arrester  August  1st.  He  had  stated  quite  fully 
in  this  respect  and  it  was  within  the  discretion  of  tlie  court  to 
allow  or  deny  a  repetition.  There  was  no  substantial  error  as 
to  this.  As  to  the  witness  Pratt,  whose  meadow  had  otkc 
been  burned  off  and  who  stated  that  he  saw  no  loss  in  the 
crop,  it  is  insisted  the  court  erred  in  not  permitting  him,  upon 
this  experience,  to  express  an  opinion  as  to  whether  in  such 
cases  generally  there  would  be  any  ai)preciable  injury  to  the 
crop.  It  was  held  that  as  the  conditions  would  vary  in  diflfer- 
ent  cases,  such  a  single  experience  would  not  qualify  him  to 
pass  an  opinion  unless  it  appeared  the  conditions  were  the 
same  in  this  instance  as  in  his  case.  It  is  manifest  such  an 
opinion  could  be  of  but  small  value,  and  that  there  was  no 
8uch  familiarity  with  the  subject  from  experience  as  to  qualify 
the  witness  as  an  expert.  There  was  positive  proof  as  to  the 
com})arative  condition  of  the  parts  burned  over  and  those  un- 
touched by  the  fire,  and  even  ifit  was  competent  to  take  the 
opinions  of  experienced  men  as  to  whether  the  fire  made  the 
difference,  we  think  there  was  no  material  error  in  rejecting 
the  opinion  of  this  witness  whose  experience  was  limited  to 
one  occasion,  the  conditions  of  which  did  not  appear  to  be  like 
tliose  of  the  case  in  hand. 

The  court  also  rejectel  the  evidence  of  three  witnesses 
offered  to  show  that  the  engines  of  the  Illinois  Central,  which 
were  equippel  with  a  different  spark  arrester,  threw  more 
sj>arks  than  did  appellant's  engines.  Appellant  had  in  its  evi- 
dence in  chief  set  up  a  compariscm  of  its  spark  arrester  with 
that  in  use  on  the  Illinois  Cjntral  and  had  offered  such  proof 
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as  it  had  as  to  the  comparative  merits  of  the  two.  This  evi- 
dence might  have  been  then  admitted,  and  though  of  bnt 
small  value  unless  accompanied  by  proof  as  to  the  conditions 
of  speed,  grade,  burden,  togetlier  with  the  state  of  repair  and 
the  care  in  management,  yet  it  is  to  be  presumed  it  would  not 
have  been  rejected  if  then  offered.  We  can  not  gay  that  tlie 
court  in  its  discretion  was  required  to  admit  it  after  defend- 
ant had  once  rested,  and  it  was  not,  under  the  circumstances, 
error  of  a  substantial  sort  to  'exclude  it.  * 

The  whole  record  considered,  we  are  of  opinion  that  tlie 
judfjment  is  according  to  the  merits  and  that  there  is  no  sutti- 
cient  ground  of  reversal  in  the  points  presented  by  the  argu- 
ment of  the  appellant. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


The  Western  Union  Telegraph  Company 

V. 

L.  W.  DuBois. 

« 

Telfgraph  Companies — Error  in  Transmitting  Message — Suit  by  He- 
^pifnl^^pQjr({0g — Agency — Da  mages. 

»njere  a  telegram  bb  delivered  states  a  price  lower  than  in  the  original, 
.  ^^ceiver  who  has  ordered  goods  on  the  faith  thereof,  may  maintain  an 

HCtioQ  in   jjj^  Q^jj   name  against  the  telegraph  company  for  the  excess  in 

pwce  which  he  has  been  required  to  pay. 

[Opinion  filed  November  23,  18SS.] 

^^^*i*kal  from  the  Circuit  Conrt  of  Ford  County;  the  Hon. 
AiFiiKD  Sample,  Judge,  presiding. 

Messrs.  Gross  &  Broadwell,  for  appellant. 

ihe  acceptance  of  an  offer  or  proposition  transmitted  by 
te^e^rraph  creates  a  contract  between  the  sender  and  receiver, 
tlic  lenns  of  which  will  be  evidenced  by  the  messages.    Duble 
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V.  Batts,  38  Texas,  312;  Trevor  v.  Wood,  36  N.  Y.  307; 
Scott  &  Jarni^an  on  Telegraphs,  Sec.  347;  13 i&liop  on  Con- 
tracts, Sec.  322. 

A  person  selecting  the  telegraph  as  a  means  of  comninnica- 
tion,  makes  the  telegraph  company  his  agent,  and  he  is  bound 
by  tlie  message  as  delivered  to  the  person  addressed.  W.  C 
Tel.  Co.  V.  Harris,  19  III.  App.  347,  354;  Morgan  v.  The 
People,  69  111.  58  ;  Durkee  v.  Vermont  Cent.  Ry.,  29  Vt.  127; 
Dunning  v.  Eoberts,  35  Barb.  463 ;  Trevor  v.  Wood,  36  N. 
Y.  (9  Titf.)  307;  Saveland  v.  Green,  40  Wis.  431 ;  Wilson  v. 
Minn.  &  N.  W.  R  Co.,  18  N.  W.  Rep.  291;  Scott  &  Jarni- 
gan  on  Telegraphs,  Sees.  345,  347;  Bishop  on  Contracts,  Sec. 
328. 

The  relation  between  the  telegraph  company  and  a  person 
to  whom  a  message  is  addressed,  is  not  contractual.  Thej" 
are  not  in  privity.  It  is  only  when  the  person  to  whom  the 
message  is  addressed  is  the  one  interested  in  its  correct  trans- 
mission, and  by  whom  the  expense  of  sending  it  is  borne,  that 
he  will  be  regarded  as  the  one  wnth  whom  the  contract  is 
made.  Do  Rutte  v.  N.  Y.  Albany,  etc.,  Elcc,  etc.,  Tel.  Co.* 
1  Daly,  547;  S.  C,  30  How.  403. 

Messrs.  Tipton  &  Moffetf,  for  appellee. 

Without  regard  to  what  the  English  rule  may  be,  the  Amer- 
ican rule,  and  especially  the  rule  in  this  State,  is,  that  "  there 
is  sufficient  privity  of  contract  between  the  receiver  of  the 
message  and  the  company  to  enable  the  former  to  maintain  an 
action  against  tlie  latter  for  negligence,  although  the  price  of 
transmission  was  paid  by  the  sender."  6  Wait's  Actions  and 
Defenses,  p.  17;  Aiken  v.  Tel.  Co.,  5  S.  C.  358;  New  York 
Tel.  Co.  V.  Dryburg,  35  Pa.  St.  298 ;  W.  U.  Tel.  Co.  v. 
Valentine,  18  111.  App.  57;  W.  U.  Tel.  Co.  v.  Pope,  11  III 
App.  289;  W.  U.  Tel.  Co.  v.  Hope,  11  111.  App.  289;  Ellis 
V.  Am.  Tel.  Co.,  13  Allen,  226;  May  v.  W.  U.  Tel.  Co.,  112 
Mass.  90;  Ellwood  v.  W.  U.  Tel.  Co.,  45  N.  Y.  549. 

The  delivery  of  the  message  by  the  company  to  the  sendee 
amounts  to  a  representation  to  him  that  it  has  been  employed 
to   transmit   the   intelligence   it   contains,  which,  if   iinti*ue, 
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tlirongh  the  negligence  of  its  servants,  constitutes  a  misfeas- 
ance for  which  the  company  is  liable  to  the  receiver.  Eige- 
low  on  Fraud,  Ch.  1,  Sec.  3;  May  v.  W.  U.  Tel.  Co.,  112 
Mass.  90. 

Ix  is  conceded  that  there  was  a  mistake  in  the  telegram  as 
delivered  to  appellee  and  upon  which  he  acted.  And  as  the 
company  offered  no  excuse  for  the  mistake,  it  is  attributable  to 
its  negligence.  Tyler,  Ulmon  &  Co.  v.  W.  U-.  Tel.  Co.,  60  111. 
44C»;  V.  tJ.  Tel.  Co.  v.  Tyler,  74  III.  168;  Pope  v.  W.  U.  Tel. 
Co.,  9  111.  App.  283;  Pope  v.  W.  U.  Tel.  Co.,  14  III.  App.  535; 
V.U.  Tel.  Co.  v.  Pope,  12  111.  App.  289;  W.  U.  Tel.  Co.  v. 
Harris*  Comstock,  19  111.  App.  347;  W.  U.  Tel.  Co.  v.  Valen- 
tine,  18  111.  App.  57. 

It  was  the  duty  of  appellee  when  damages  would  necessarily 
follow  by  the  negligent  act  of  appellant  to  take  such  action  in 
the  matter  as  would  cause  the  least  damage  possible. 

Having  done  so,  his  measure  of  damages,  the  actual  dam- 
age sustained  by  him,  was  twenty  cents  per  barrel,  or  $37.40; 
and  this  appellant  is  liable  for  in  this  action.  W.  U.  Tel.  Co. 
V.  Valentine,  18  III.  App.  57;  Strausse  v.  W.  IT.  Tel.  Co., 
8Biss.l04;  W.U.  Tel.  Co.  v.  Fatman,  73  Ga.  285;  Eule  v.  W. 
U.Tel.  Co.,  55  Tex.  308;  Wait's  Actions  and  Defenses,  Vol. 
6,  p.  19,  20;  Sutherland  on  Damages,  Vol.  3,  p.  298;  W.  U. 
Td  Co.  V.  Harris,  19  111.  App.  357. 

Wall,  P.  J.  This  suit  was  brought  by  the  appellee  to  re- 
cover damages  alleged  to  have  been  sustained  by  reason  of  an 
error  in  the  transmission  of  a  telegram  received  by  the  appel- 
lee. The  case  made  by  the  proof  was  that  appellee,  who  was 
a  restaurant  keeper  and  dealer  in  fruit  at  Gibson,  Illinois, 
wrote  to  J.  H.  Moore,  also  a  dealer  in  fruit,  of  Xorth  Java, 
^.  Y.,  asking  at  what  price  the  latter  could  furnish  a  carload 
of  apples. 

Moore  answered  by  telegraph  that  the  price  would  be  one 
dollar  and  seventy-five  cents  per  barrel,  but  by  some  negli- 
gence in  transmission  it  read  when  received,  one  dollar  and  fifty- 
five  cents,  making  a  difference  of  twenty  cents  per  barrel.  The 
appellee  being  willing  to  purchase  at  the  latter  price,  accej)ted 
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the  oflfer  and  sent  two  liun  Ired  dollars  on  the  account  to 
Moore  as  was  required  by  the  custom  of  dealing  between 
them. 

In  due  time  the  carload  of  apples  arrived  at  Gibson,  and  then, 
or  just  before,  a  bill  of  lading  with  draft  attached  reached  the 
local  bank  for  collection.  This  draft  was  for  the  balance  at  the 
rate  of  onedolliar  and  seventy-five  cents  per  barrel,  and  it  had 
to  be  paid  before  the  apples  would  be  delivered. 

When  appellee  learned  the  amount  of  the  draft,  it  was 
apparent  there  was  a  mistake  somewhere,  and  investigation 
revealed  that  the  fault  was  with  the  telegraph  company,  appel- 
lant. No  excuse  for  the  error  has  been  offered  and  it  may  be 
assumed  none  can  be. 

When  appellee  accepted  the  oflFcr  as  contained  in  the  tele- 
gram, he  proceeded  to  dispose  of  the  apples  he  then  had  on 
hand  in  antici|mtion  of  those  thus  contracted  for,  and  when  the 
car  had  arrived  and  the  mistake  was  discovered,  he  was  put 
to  the  alternative  of  taking  the  fruit  at  the  advanced  prices  or 
of'  submitting  to  the  risk  and  inconvenience  of  the  opposite 
course.  He  had  advanced  two  hundred  dollars  and  he  needed 
the  api^les  and  l;e  decided  to  pay  the  draft,  which  he  did. 

The  difference  in  price  amounted  to  §37.40  and  to  recover 
this  sum  the  present  action  was  commenced.  The  case  was 
tried  by  the  court  by  consent,  a  jury  being  waived,  and  there 
was  a  judgment  for  plaintiff  for  one  cent  and  costs.  From 
this  judgment  the  telegraph  company  has  prosecuted  an 
appeal  to  this  court,  assigning  errors  upon  the  record  in  the 
appropriate  way  to  present  the  point  that  upon  the  fact^  stated 
there  is  no  liability  from  appellant  to  appellee.  Cross-error 
is  assigned  by  appellee  for  the  purpose  of  raising  the  question 
as  to  the  amount  of  damages,  and  presenting  the  proposition 
that  upon  the  facts  stated,  appellee  should  recover  of  appel- 
lant the  entire  damage  sustained,  to  wit,  twenty  cents  per 
barrel,  or  $37.4:0,  the  amount  sued  for.  Thus  two  questions 
fairly  arise  for  our  decision  : 

First,  can  appellee,  the  l-eeeiver  of  the  telegram,  sue  the 
telegraph  company  for  an  error  in  transmission;  and  second 
if  he  can,  what  is  the  proper  measure  of  his  damages? 
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It  is  contended  by  appellant  that  the  telegraph  company 

.  was  the  aofent  of  the  sender  and  that  it  had  no  such  relations, 

contractual  or  otherwise,  with  the  receiver,  as  to  support  an 

action  at  tlie  instance  of  the  latter  for    the    negligence   in 

proof. 

It  is  no  doubt  true  that  the  company  was  the  agent  of  the 
sender,  and  that  appellee,  if  lie  had  chosen,  might  have  so 
treated  the  matter,  and  might  have  required  the  sender  to  look 
to  the  company  for  relief.  This,  of  course,  would  be  so  upon 
the  ordinary  doctrine  which  holds  the  principal  for  the  act  of  his 
agent,  and  binds  him  for  any  error  or  mistake  of  the  agent  in 
the  transaction  of  the  business  about  which  he  is  employed. 
In  such  a  case  the  receiver  might  well  suppose  the  telegram 
had  been  correctly  transmitted  and  might  act  accordingly,  and 
in  a  controversy  between  him  and  the  sender,  the  message  as 
received  would  be  deemed  the  original  and  furnish  the  basis 
of  recovery.  Morgan  v.  The  People,  59  III.  58;  Scott  & 
Jarnigan  on  Law  of  Telegraphs,  Sections  343  to  347. 

But  there  are  many  cases  where  the  only  injury  sustained 
falls  upon  the  receiver,  and  when  the  sender  could  show  no 
damage.  For  example,  where  the  message  is  not  promptly 
delivered,  and  the  receiver  loses  thereby  a  valuable  bargain, 
or  where  the  sender  had  assumed  merely  to  report  the  market 
by  telegraph  and  the  receiver  is  misled  in  making  an  order. 
It  is  apparent  that  the  ends  of  justice  would  not  be  met  by 
regarding  the  company  as  merely  the  agent  of  the  sender  in 
hII  cases,  and  in  limiting  liability  to  the  contractual  relation  so 
established. 

In  a  cei*tain  sense,  the  telegraph  company  is  a  public 
agency.  Tlie  franchise  it  Ifblds  from  the  State  'enables  it  to 
take  property  for  the  purpose  of  locating  its  line  by  virtue  of 
the  eminent  domain.  It  must  serve  all  alike  and  must  trans- 
^^^  messages  in  the  order  received.  It  has  some  of  the  quali- 
ties, though  not  all,  of  a  common  carrier,  and  has  been  held 
to  some,  though  not  all,  of  a  carrier's  responsibility. 

It  is  not  surprising,  then,  to  find  that  courts  have  held  that 
to  some  extent  the  telegraph  company  is  the  agent  of  the 
receiver  as  well  as  of  the  sender,  and  that,  even  regarding  it  as 
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the  agent  of  the  sender  only,  the  receiver  may  hold  it  liable 
for  any  misfeasance  (as  contradistinguished  from  mere  non- 
feasance or  neglect),  whereby  he  sustains  a  loss.  Such,  it  is 
believed,  has  been  the  uniform  current  of  decision  in  this 
country,  though  formerly  the  ruling  in  England  was  other- 
wise, and  is  now,  so  far  as  we  are  advised.  The  leading  case 
in  'America,  followed  generally  by  the  courts  and  approved  by 
text-writers,  is  N.  Y.  etc.,  Tel.  Co.  v.  Dryburg,  35  Pa.  St. 
298.  A  message  was  given  to  the  company  in  New  York, 
whereby  the  sender  requested  the  receiver  (Dryburg),  a  florist 
in  Philadelphia,  to  send  him  two  hand  boquets  by  a  certain 
time. 

The  message  as  received  by  Dryburg  read  two  hundred 
boquets,  and  before  the  error  was  discovered  he  had  cut  valu- 
able flowers  and  bought  others,  so  that  his  damage,  by  reason 
of  the  mistake,  was  assessed  at  $100.  We  quote  the  following 
from  the  opinion  of  the  court,  per  Justice  Woodward : 

"That  the  relation  of  principal  and  agent  existed  between 
him  (the  sender)  and  the  company,  there  can  be  no  doubt;  but 
I  do  not  think  it  equally  clear  that  that  relation  was  not  estab- 
lished between  Dryburg  (the  receiver)  and  the  company. 
Telegraph  comjianies  are  in  some  sort  public  institutions,  open 
alike  to  all,  and  are  largely  used  in  conducting  the  commerce 
of  the  country.  When  a  man  receives  a  message  at  the  hands 
of  the  agent  of  such  a  company  and  acts  u])on  it,  especially 
if,  as  Dryburg  did,  he  use  the  same  medium  for  responding  to 
the  message,  it  seems  reasonable  that  for  all  pur|X)8es  of  lia- 
bility the  telegrapli  company  should  be  considered  as  much 
the  agent  of  him  who  receives  as  of  him  who  sends  the  mes- 
sage. In  point  of  fact  the  fee  is\)ftcn  paid  on  delivery,  and 
I  am  inclined  to  think  the  company  ought  to  be  regarded  as 
the  common  agent  of  the  parties  at  either  end  of  the  wire. 
But,  however  this  may  be,  regarding  the  company  as  alone 
the  agent  of  the  sender,  is  it  to  be  doubted  that  an  agent  is 
liable  for  misfeasance,  even  to  third  parties? 

"  For  nonfeasance  I  agree  the  agent  is  responsible  only  to 
his  employer,  because  there  is  no  priority  of  consideration 
between  tlie  agent  and  a  third  party.     The  remedy  in  such 
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cases  mast  be  sought  in  the  maxim  respondeat  superior;  but, 
even  to  this  rule  there  is  an  exception   in  the  instance  of 
masters  of  ships;  who,  althotigh  they  are  the  agents  of  the  own- 
ers, are  also  in  many  respects  deemed  to  be  responsible  as  prin- 
cijMils  to  third  parties,  not  only  for  their  own  negligence  and 
nonfeasance  but  for  those  of  subordinate  officers  and  others 
employed  under  thym.     The  general   rnle,  however,  was  laid 
down  by  Lord  Holt  in  Lane  v.  Colton,  12  Mod.  44:8,  in  these 
vords:  *  A  servant  or  deputy,  as  such,  can  not  be  charged  for 
neglect;  the  principal  only  shall  be  charged  for  it ;  bul  for  amis- 
feasaaec  an  action  will  lie  against  a  servant  or  deputy,  but  not 
as  deputy  or  servant,  but  as  a  wrongdoer?     The  compilers  have 
'taken  the  rule  from  this  source  and  the  cases  cited  by  them 
show  that  it  has  generally  been  followed.     Paley  on  Agency, 
Md%e(i.;  Story  on  Agency,  sections  308,  309,  314  and  315." 
Redfielii,  in  his  work  on  Carriers,  in  referring  to  the  subject, 
section  550,  says:     "But   we  think  the  true  distinction  in 
regtrd  to  the  party  entitled   to  bring  the  action  where  any 
default  in  transmitting  a  mes-age  by  a  telegraph   company 
arises,  must  rest   upon  the   distinctions  which    everywhere 
obtain  in  actions  on  the  case.     First,  the  c«>ntracting  party 
nny  maintain  an  action  against  the  company  on  the  ground  of 
a  breach  of  contract,  as  well  as  for  any  breach   of  duty  as 
public  servants;    second,   those   who   are    injured   by   their 
neglect  of  duty  as  public  servants,  offering  to  serve  faithfully 
all  who  may  have  any  interest  or  connection  with  their   op.cr- 
ations,  may  have  an  action  on  the  ground  of  a  virtual  tort  in 
failing  to  perform  this  general  duty  of   faithful  and  careful 
servants.     This  seems  to  be  well  illustrated  by  the  Cixso   las^t 
cited  (Dryburg  ease).     Tlie  sender  of  the  message  might  have 
maintained  an  action  to  recover  all  damages  he  sustained  by  an 
over  order  being  sent  by  his  correspondent.     On  the  other 
innd,  the  correspondent  was  not  obliged  to  send  the  two  hun- 
dred boquets  and  collect  pay  for  them  of  the  man  who  never 
intended  to  order  them.     He  was  not  obliged  to  accept   such 
man  as  his  debtor,  but  might  recover  all  his  dam-iges,  if  he  so 
elected,  of  the  party  whose  default  and  negligence  had  caused 
them." 

T0L.ZXIX   u 
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Wharton,  in  his  work  on  Negligence,  discussing  tlie  subject 
witli  reference  to  telegraph  companies,  remarks  as  follows: 

•'  Section  7^8.  Liability  for  Erroneous  Transmissions. — Here 
the  Company,  having  jmt  itself  in  relation  to  the  receiver  and 
given  him,  through  its  negligence,  erroneous  information 
whereby  he  suflfered  loss,  is  liable  for  negligence.  It  is  true  the 
point  has  been  defeated  in  England,  but  it  has,  in  this  country, 
been  maintained,  and  with  justice;  because  (1)  the  company  is 
tlie  agent  both  of  the  sender  and  of  the  receiver,  and  (2)  od  the 
principle  aic  utere  iiio  ut  alienum  no7i  IcBdaSy  if  it  undertakes 
to  exercise  a  franchise  it  must  do  so  in  a  way  which  may  not 
injure  others." 

Shearman  &  Redtield  on  Negligence,  Sees.  558-60,  approTO- 
the  doctrine  announced  in  the  Dryburg  case,  and  suggest  as 
an  additional  view  that  when  two  persons  enter  into  a  simple 
contract  for  the  benefit  of  a  third,  the  latter,  though  not  a 
party,  is  in  such  privity  with  the  parties  and  the  subject-matter 
that  he  may  maintain  an  action  on  the  contract  in  his  own 
name,  a  familiar  and  well-settled  rule  in  this  State.  Eddy  v. 
Koberts,  17  111.  505;  Bristow  v.  Lane,  2l  111.  104;  Steele  v. 
Clark,  77  111.  471. 

In  May  v.  W.  TJ.  Tel.  Co.,  110  Mass.  90,  the  suit  was  by  the 
receiver,  and  the  formal  allegation  was  that  the  company  had 
delivered  a  message  never  sent,  falsely  representing  that  it 
was  authorized  to  deliver  the  message,  whereby  plaintiff  was 
induced  to  send  his  goods  and  was  damaged.  The  court* 
approving  the  action,  said :  "  It  is  not  necessary  to  allege  there 
was  intent  to  deceive  or  that  it  was  false  within  the  knowledge 
of  tlie  defendant.  It  is  not  an  action  of  deceit.  It  is  an 
action  in  the  nature  of  a  false  warranty  against  one  acting  as 
agent,  representing  that  he  had  authority  when  he  had  not. 
Whether  such  representation  is  made  in  terms  or  tacitly  and 
impliedly,  he  supposing  but  not  knowing  the  fact  to  be  true, 
he  is  liable  to  tfie  person  misled." 

Bigelow  on  Fraud,  Ch.  1,  Sec.  3,  states  the  same  doctrine 
and  refers  to  this  case  as  authority,  saying;  ''This  action  is 
sometimes  said  to  be  based  upon  a  breach  of  warranty  and 
sometimes  upon  deceit.     In  either  form  of,  action  the  injured 
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prtj  is  entitled  to  recover  against  the  supposed  agent  to  the 
extent  of  the  damage  sustained." 

In  La  Grange  v.  Tel.  Co.,  25  La.  Ann.  385,  the  action  was 
by  the  receiver  to  recover  for  damages  for  goods  sent  to  the 
wrong  address  by  reason  of  error  in  transmitting  the  message. 
No  question  was  made  as  to  the  right  of  the  jeceiver  to  sne, 
bnt  the  nature  of  the  action  was  considered  important  to  de- 
termine. The  court  remarked :  "The  action  is,  in  our  opinion, 
«r  contractu  and  not  ex  delicto.  The  .defendants  hold  tliem- 
selvesontto  the  public  as  being  ready  to  transmit  for  hire, 
messages  for  individuals,  and  to  deliver  faithfully  for  others 
snch  messages  as  are  intrusted  to  them.  They  make  them- 
selves the  agents  of  both  the  sender  and  the  receiver,  and 
their  failure  in  their  assumed  duty  creates  an  obligation  in 
favor  of  the  one  who  may  be  injured." 

In  Aiken  v.  Tel.  Co.,  5  S.  C.  358,  it  was  held  that  there  is 
sufficient  privity  of  contract  between  the  receiver  and  the 
company  to  enable  the  former  to  maintain  an  action  against 
the  latter,  although  the  price  of  transmission  was  .paid  by 
the  sender.  The  doptrine  of  the  Dryburg  case  is  approved  in 
Sutherland  on  Damages,  page  314,  and  in  Field  on  Damages, 
Sections  415,  416  and  430.  See  also  W.  U.  T.  Co.  v.  Hope, 
11  lU.  App.  289,  which  was  an  action  by  the  receiver  for 
failure  to  promptly  deliver  the  message.  We  have  found  no 
authority  in  this  country  against  the  right  of  the  receiver  to 
sue  for  an  injury  sustained  by  him,  though,  as  has  been  seen, 
the  courts  have  not  always  placed  the  right  upon  the  ground 
of  contract 

It  seems  a  logical  view  that  because  of  the  peculiar  nature 
of  the  undertaking  of  the  company  in  which  it  performs  a 
service  for  both  parties,  it  may  be  regarded  as  in  a  certain 
sense  the  agent  of  both.  In  a  controversy  between  the  sender 
and  the  receiver,  the  company  may  be  deemed  the  agent  of 
the  one  or  the  other,  according  to  circumstances,  as  already 
intimated.  ^ 

The  liability  of  the  company  to  the  receiver  ex  contractu 
arises  ex  lege.  The  contract  is  to  be  implied  by  law,  in 
furtherance  of  justice,  regardless  of  the  intention  of  the 
parties. 
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There  are  many  instances  where  tlie  law  will  raise  a  promise 
although  there  is  nothing  to  show  that  anything  of  the  sort 
was  intended,  and  when  it  is  improbable  thJit  there  may  have 
been  any  such  purpose,  as  when  by  force  or  fraud  one  gets  pos- 
session of  another's  money  or  property,  or  where  a  thief  sells 
stolen  goods  which  are  reclaimed  by  the  owner,  or  when  one 
knowingly  entices   away  or  harbors  another's  apprentice,   a 
promise  to  return  the  property  or  to  make  compensation,  as  tlie 
case  may  be,  will  be  implied.     In  such  cases  there  is  generally  a 
concurrent  remedy  by  an  action  for  the  tort,  which  the  injured 
party  may  elect,  if  he  chooses.     Such  cases  differ  from  those 
of  principal  and  surety  and  joint  promisors  where  a  contract 
will  be  implied  and  where  there  is  no  improbability  that  in 
fact  there  was  a  promise  of  payment.     In  these  there  is  no 
liability  ex  delic'o. 

The  public  character  of  the  business  of  telegraphing,  the 
duty  of  the  company  to  serve  all  alike,  and  to  act  when  called 
on  for  a  lawful  purpose,  must  be  considered  in  determining 
the  legal  aspect  of  the  situation.  When  the  performance  of 
this  quasi  i^xxhWc  service  is  entered  upon  by  the  company  at 
the  instance  of  the  sender,  there  is  a  clear  undertaking  with 
him  to  do  the  work  well;  and  as  the  interest  of  the  receiver  is 
also  to  be  affected,  and  as  he  may  be  expected  to  act  upon  the 
presumptioA  that  the  work  has  been  well  done,  the  law  will 
raise  an  assumpsit  when  the  message  is  delivered  that  it  is  the 
one  that  was  sent.  Perhaps  in  strict  terms,  the  contract  thus 
implied  is  not  a  contract  of  agency,  and  that  it  may  lead  to 
confusion  of  ideas  to  speak  of  the  company  as  the  agent  of 
both  sender  and  receiver,  but  that  the  law  will  contemplate 
the  company  and  the  receiver  as  liolding  contractual  relations, 
seems  entirely  rationale 

When,  however,  the  relations  of  the  parties  are  considered 
independent  of  contract,  there  can  be  no  question  as  to  the  lia- 
bility in  an  action  ex  delicto.  The  law  raises  a  duty,  which  is 
violated  by  neglect  to  perforn^  promptly  and  correctly  the 
service  undertaken,  for  which  failure  an  action  lies  at  the 
instance  of  the  party  injured;  and  aside  from  this,  upon  the 
ordinary  principles  of  agency,  the  misfeasance  of  the  agent 
will  support  an  action. 
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After  all,  it  is  not  very  iuiportant,  in  a  practical  point  of 
riew,  whether  tlie  liability  be  considered  ex  contractu  or  ex 
delicto^  since  merely  tUe  form  of  liction  is  involved  iu  tbe 
analysis  which  is  necessary  to. settle  the  question. 

Whether  considerecj  in  the  light  of  tort  or  contract,  it  seems 
clear  that  the  remedy  in  favor  of  the  party  injured  directly 
against  the  party  at  fault  is  to  be  favored.  It  is  a  familiar 
maxim  that  the  public  is  interested  in  the  speedy  end  of  liti- 
gation, and  another  that  circuity  of  action  is  to  be  avoided. 
Hence  the  doctrine  of  set-oflf  and  recoupment.  So  here, 
when  a  new  public  agency  is  developed  unknown  to  the  law, 
when  most  of  its  rules  and  principles  were  formulated,  it 
devolves  upon  the  courts  to  apply  such  legal  analogies  as  will 
promote  justice  and  avoid  undue  and  useless  controversy. 
The  Circuit  Court  properly  held  that  the  action  might  be 
maintained  by  the  receiver. 

As  to  the  second  question,  affecting  the  measure  of  dam- 
ages. In  the  cases  to  which  we  have  refeiTcd  there  was  no 
doubt  expressed  that  the  plaintiff  could  recover  such  damages 
as  were  the  proximate  result  of  the  fault  complained  of.  The 
argument  of  appellant  seems  to  be  tliat  appellee,  having 
bought  the  apples  at  $1.55,  should  have  held  his  vendor  to  the 
bargain,  and  let  the  latter  seek  his  remedy  against  the  com- 
pany; but,  as  we  have  seen,  he  was  not  bound  to  do  this;  and 
then  the  inquiry  is,  what  is  the  reasonable  measure  of  his  loss. 
We  need  not  repeat  the  statement  of  facts,  and  will  only  add 
tliat  it  was  one  of  the  findings  of  the  court  that  had  the  mes- 
sage read  $1.75  when  received,  the  plaintiff  would  not  have 
accepted  the  offer.  Considering  the  predicament  in  which  he 
was  placed,  he  did  as  any  prudent  business  man  might  have 
done.  He  had  been  compelled  to  advance  the  greater  part  of 
the  purchase  money.  The  fruit  was  there  and  he  needed  it. 
The  shipper  was  in  a  distant  State,  and,  if  solvent,  it  was  not 
convenient  to  sue  him  there.  He  might  reasonably  suppose 
that  the  company  would,  upon  learning  the  facts,  make  good 
the  loss,  and  that,  acting  upon  sound  business  i)rinciples,  it 
would  prefer  to  do  so  without  cost  or  litigation. 

It  is  snggestod  that  the  plaintiff  might  have  replevied  the 
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fruit  from  the  carrier.  We  do  not  care  to  consider  that  pro|> 
osition,  and  can  liardly  see  how  the  appellant  company  can 
with  propriety  lead  us  into  that  iicld  of  inquiry.  We  enter- 
tain no  doubt  that  on  the  record  a^  here  presented  the  plaint- 
iff's loss  should  be  measured  by  tiie  difference  between  the 
price  he  intended  to  pay  and  the  price  which  by  stress  of  the 
circumstances  he  did  pay — twenty  cents  per  barrel — $37.40, 
aud  this  sum  should  have  been  allowed  him.  •  The  cross-error 
assigned  by  appellee  in  this  respect  is  sustained. 

The  judgment  will  therefore  be   reversed  and  the  cansc 
remanded. 

Heversed  and  remanded. 


The  Jacksonville  Southeastern  Eailway  Com- 
pany 

V. 

Claits  F.  Carlsen. 

RaiJroadft — Killing  of  Stock  at  Highway  Crossing — Negligence — Statu- 
tory Signals. 

In  an  action  asrainst  a  railroad  company  to  recover  for  the  killing  of  stock 
at  a  highway  croKting,  this  court  declines  to  interfere  with  the  finding  of 
the  court  below  for  the  plaintiff. 

[Opinion  filed  ISToveraber  30,  1888.] 

Aj»pe4ll  from  the  Circuit  Court  of  Cass  County;  the  Hon. 
Cykus  Epler,  Judge,  presidino^. 

Messrs.  Moerison  &  Whitlock,  for  appellant. 

Messrs.  Ketcham  &  Gridley,  for  appellee. 

Wall,  P.  J.  This  suit  was  brought  to  recover  damages  for 
killing  a  cow  and  some  hogs  belonging  to  plaintiff,  by  the  en- 
gines running  over  the  railroad  of  defendant.     The  case  was 
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tried  by  tbe  court,  a  jury  being  waived,  and  there  was  a  judg- 
ment for  plaintiff  for  $75.  The  only  question  is  as  to  liability 
for  the  cow. 

The  declaration  avers  the  cow  was  struck  on  a  public  high- 
way crossing;  that  the  employes  m  charge  of  the  train  might 
bj  the  exercise  of  proper  vigilance  have  seen  the  animal  ai)d 
avoided  the  collision,  and  that  the  statutory  signals  were  not 
givea  eighty  rods  before  the  crossing  was  reached. 

It  appears  that  the  engine  in  question  had  nothing  but  a 
tender  attached  and  was  running  at  a  high  rate  of  speed.'  The 
engineer  and  fireman,  and  a  brakeman  who  was  on  the  engine, 
saj  they  saw  several  head  of  cattle  pass  over  the  crossing 
gnd  then  this  cow  came  running  in  the  same  direction  as  the 
others. 

She  was  not  noticed  until  she  was  about  on  the  ti*ack,  not 
more  than  one  hundred  feet  from  the  engine,  when  it  was  too 
late  to  stop.  Two  or  three  sharp  84>unds  of  the  whistle  were 
given,  bat  the  cow  was  struck  and  killed.  These  witnesses 
state  the  proper  signals  were  given  eighty  rods  before  the 
crossing  was  reached  and  that  the  highway  was  lower  than  the 
railroad — how  much  lower  we  are  not  told — and  that  the 
highway  is  fenced  on  each  side  up  to  the  right  of  way.  The 
plaintiff  had  proved  by  several  witnesses  that  they  saw  the 
collision  and  that  if  any  signals  were  given,  except  the  sounds 
of  the  whistle  spoken  of  by  the  men  on  the  engine  when  the 
cow  was  discovered,  they  did  not  hear  them.  The  men  on 
the  engine  do  not  say  how  much  effort  they  had  been  making 
to  ascertain  that  the  track  was  clear  or  how  much  care  they 
took  to  see  whether  the  cattle  were  all  across  the  track  or 
whether  there  were  anv  such  obstructions  to  vision  as  would 
have  prevented  them  from  seeing  the  cow  before  she  reached 
the  track.  According  to  all  their  testimony  she  was  not  more 
than  one  hundred  feet  ahead  when  they  first  saw  her.  No 
j.ropositions  of  law  were  presented,  and  the  only  points  for 
the  court  to  decide  were  pure  questions  of  fact,  viz.,  whether 
there  was  an  omission  to  give  the  statutory  signals  or  to  keep 
a  proper  look-out,  and  whether  the  collision  was  the  proximate 
result  of  either  of  these  matters  of  negligence.     The  same 
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effect  is  to  be  given  this  finding  of  the  conrt  afi  would  be  given 
the  verdict  of  a  jury. 

This  is  the  legal  rule,  and  in  a  case  like  the  present,  where 
the  question  arises  whether,  admitting  the  negligence,  tlie 
injury  complained  of  was  caused  thereby,  there  is  force  in  the 
suggestion  that  a  finding  by  the  court  should  be  more  persua- 
sive than  a  verdict  of  a  jury.  All  considerations  being  taken 
into  account  we  do  not  feel  warranted  in  setting  aside  the 
judgment  and  the  same  will  therefore  be  affirmed. 

Judgment  affirmed. 


Orient  Insurance  CoMrANY 

V. 

Henry  T.  Kemp. 

« 

Contracts — Agenq/ — Pleading — Failure  of  Consideration — Statute  qf 
Frauds- 

In  an  action  ngninFt  an  insurance  company  brought  by  a  diRcbnrged  agent  io 
recover  money  paid  by  the  plaintiff  at  the  time  of  his  appointment  to  settle 
the  account  of  his  predecessor,  it  is  held:  That  the  evidence  fails  to  show 
an  ngreem'int  for  the  plaintiff  to  act  as  the  permanent  agent  of  the  defend- 
ant; that  the  judgment  for  the  plaintiff  can  not  be  sustained  under  the 
common  count  for  money  had  and  received;  and  that,  at  most,  there  is  but  a 
pirtial  failure  of  consideration. 

[Opinion  filed  September  21,  1888.] 

Appeal  from  the  Circuit  Court  of  Adams  County ;  the  ITon. 
William  Marsh,  Judge,  presiding. 

Mr.  D.  J.  ScuuYLEK,  for  appellant 

Messrs.  Sprigg  &  Anderson,  for  appellee. 

Wall,  P.  J.  The  appellee  recovered  a  judgment  in  the 
Circuit  Court  for  §207.25  upon,  substantially,  the  following 
facts: 
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One  Nichols  had  been  the  a^ent  of  appellant  at  Quincy  and 

had  fallen  behind  in  his  accounts.     The  appellant,  through 

Xob'e,  a  special  accent,  was  pressing   him   for  a   settlement. 

He  had  baeii  doinjiic  a  general  real  estate  and  insurance  agency 

business,  and,  besides  the  appellant,  he  represented   four   or 

live  iusiiraHce  companies.     He  became  anxious  to  sell  out  and 

was  neofotiating  with  the  appellee,  Kemp,  who  was   without 

experience  in  the  business.     The  evidence  is  conflicting  as  to 

tJ)e  part  Noble  took  in  this  negotiation,  but  according  to  the 

version  of  appellee,  he  urged  him  to  make  the  trade   with 

Xiehois  and  induced  him  to  believe  that  he  would  be  retained 

as  the  agent  of  appellant  and  that  it  was  not  the  habit  of 

appellant  to  chaui^e   agents    without   good   cause.     This   is 

denied  by  Xoble,  but  it  is  not  doubtful  that   he.  Noble,  was 

encouraging  appellee  to  buy  out  Nichols,  the  motive  being  to 

collect  through  appellee  the  amount  dae  the  qppelKnt  from 

Nichols. 

Appellee  finally  agreed  with  Nichols  to  buy  the  business, 
including  all  the  real  estate  and  insurance  matters,  for  the  sum 
of  89<^0,  of  which  the  amount  due  from  Nichols  to  appellant, 
$267.25,  he  paid  to  appellant,  pursuant  to  an  order  drawn  upon 
him  by  Nichols  in  favor  of  the  appellant. 

Ap})ellant,  before  receiving  this  money,  sent  him  a  commis- 
sion to  act  as  its  agent  at  Quincy.  This  commission  specitied 
no  time  during  which  the  agency  should  continue,  and  there 
is  no  evidence  aside  from  the  statement  of  the  appellee  as  to 
any  understanding  in  this  respect.  It  may  be  stated  here  that 
he  insists  the  apjiellant  refused  to  a])point  him  unless  the 
arrangement  was  made  by  which  the  balance  due  from  Nichols 
vaspaid,  in  effect,  as  it  was.     This  is  denied  by  appellant. 

Appellee  conducted  the  agency  for  six  months,  when  a])pel- 
lant  transferred  it  to  another,  and  appellee  surrendered  his 
commission.  No  particular  reason  appears  for  this  action  of 
appellant  though  there  is  some  proof  that  appellee  had  not  suc- 
ceeded very  well,  and  there  is  also  some  proof  that  the  change 
was  made  to  favor  a  friend  of  an  ofH.ial  of  the  appellant  com- 
pany. Appellee  brought  suit  to  recover  the  amount  paid  to 
appellant,  alleging  iu  the  specif^l  counts  of  his   declaration 
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tliat,  in  consid  jration  of  the  payment  of  said  sum,  tlie  appel- 
lant agreed  to  appoint  him  its  agent  *'  and  that  sacli  appoint- 
ment should  be  permanent." 

We  think  the  evidence  wholly  fails  to  show  any  such 
agreement.  Even  if  the  commission,  which  he  accepted  as 
his  sole  authority  to  act  as  the  agent  of  the  company,  should 
not  be  regarded  as  the  contract  between  the  parties,  there  is 
not  enough  in  the  preceding  negotiations  to  justify  the  view 
that  there  was  any  agreement  as  to  the  term  of  the  agency. 
•  At  most,  there  was  but  an  expectation  on  his  part  that  lie 
could  retain  the  position  while  he  cli.>se;  but  this  is  too  indefi- 
nite to  form  the  basis  of  a  judgment.  He  accepted  the  com- 
mission, however,  which  was  wiiolly  silent  on  this  point  and 
under  which  he  was  at  liberty  to  resign  at  pleasure.  He 'must 
Jiave  understood  the  rights  of  himself  and  the  company  were 
mutual  in  this  respect  and  that  there  wa's  no  intention  or  pnr- 
|X)se  to  make  the  term  definite.  He  no  doubt  was  willing  to 
take  the  risk  of  an  early  removal.  The  proof  does  not  sustain 
the  material  averments  of  the  special  counts. 

We  omit  consideration  of  what  would  be  the  reasonable 
meaning  of  the  word  "  permanent "  in  such  a  connection,  and 
of  the  proposed  application  of  the  statute  of  frauds  to  the 
contract  if  it  were  subject  to  be  construed  as  contended  for  by 
the  appellee. 

It  is  ar,i<ued  on  behalf  of  appellee,  that  the  money  may  be 
recovered  under  the  common  count  for  money  had  and  received. 
The  evidence  does  not  support  such  a  recovery.  It  does  not 
appear  the  money  was  obtained  by  fraud  or  through  impo- 
sition or  by  any  undue  advantage. 

If  the  claim  is  to  rest  upon  the  ground  of  money  paid  upon 
a  consideration  which  has  failed,  the  conclusive  answer  must 
be  that,  at  m)st,  there  is  only  a  partial  failure,  while  here  is 
a  judgment  for  all ;  for  the  agency  was  enjoyed  during  a  period 
of  six  months  and  there  is  no  reason  for  the  view  that  the 
monej'  paid  to  the  ap])ellant  was  a  fair  proportion  for  that 
part  of  the  Nichols  business  which  was  represented  by  the 
agency  of  the  appellant  company.  The  case  at  best  is  one 
where  the  contract  was  partially  executed  and  where,  as  the 
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parties  can  not  be  placed  in  statu  quo,  the  remedy  is  to  be  liad 
only  under  a  special  euunt  upon  the  contract.  2  Greenl.  Ev.^ 
Sec.  124. 

In  any  view  we  are  able  to  take  of  the   case,  the  judgment 
is  erroneoQS.    It  is  therefore  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


KicHARD  Seaton  i  29  235 

I  48    529 

Henby  Ruff.  ^^ 

1  so    562 
29    23.5 

Hepletin— Chattel  Mortgage — Trajisfer  of  Mortgaged  Properfp — EvU        W  g75 

dtnce^lnstructions — Estoppel — Practice,  29   335] 

71     311 

1.  Where  a  mortjfagee  takes  poesef^Bion  of  niortgafired  chattelg  under  the 
Biortsage,  he  holds  the  lefirnl  title,  and  may  lawfully  sell  at  private  8ale,  bein^ 
respoDsible  to  the  mortgagor  for  any  omission  to  comply  with  the  terms  of 
the  mortgage. 

2.  In  ao  action  of  replevin  brought  to  recover  property  which  had  been 
levied  upon  after  foreclosure  and  sale,  as  the  property  of  the  mortgagor, 
thw  court  declines  to  interfere' with  the  verdict  for  plaintiff,  there  being  no 
sufficient  evidence  of  fraud. 

3.  After  the  foreclosure  of  a  chattel  mortgage,  the  employment  of  the 
original  owner  to  take  charge  of  it  does  not  of  itself  raise  a  presumption  of 
fraud. 

^-  An  asfiignment  of  error  which  is  not  noticed  in  the  brief,  will  be 
considered  as  waived. 

[Opinion  filed  Kovember  23,  18S8.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Mr-  J.  C.  BitoADT,  for  appellant 

Messrs.  Emmons  &  Wells,  for  appellee. 

'^ALL,  P.  J.  This  was  replevin  by  appellee  against  the 
appellant.    The  pleas  were  property  in  a  third  person,   non 
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deti fief ,  ^nd  that  defendant,  as  sheriff,  had  levied  upon  tlie 
property  by  virtue  of  an  execution  against  one  James  U.  Ba'- 
tliorpo,  the  then  owner  of  the  property.  The  plaintiff  took 
issue  on  these  pleas,  and  upon  a  trial  by  jury  the  liuding  was 
for  plaintiff,  upon  which  a  judgment  was  entered. 

The  evidence  tended  to  prove  that  said  Balthorpo  and  one 
Biishnell,  as  |  artners,  being  the  owners  of  the  chattels  in 
question,  con^i6ting  of  sundry  horses,  carriages,  buggies  and 
other  vehicles,  with  the  harness,  robes,  etc.,  pertaining  to  the 
same,  in  a  livery  stable  on  Hampphiio  street  in  the  city  of 
Quincy,  on  the  30th  of  June,  1SS4,  executed  a  chattel  mort- 
gage thereon  to  secure  the  payment  of  a  promissory  note  for 
$2,600,  due  six  months  thereafter,  to  L.  and  C.  II.  Bui),  bank- 
ers in  said  city. 

The  mortgage  was  properly  acknowledged  and  recorded. 
On  the  23d  of  September  following,*  said  L.  and  C.  H.  Bull 
transferred  the  note  and. mortgage  to  John  H.  Duker  for 
the  consideration  of  $2,500.  Duker  took  immediate  posses- 
sion of  the  property  and  put  his  agent  in  charge  of  it,  and 
on  the  next  day  sold  the  property  to  the  appellee,  Henry  Rnff , 
giving  him  ])ossession.  Ruff  put  the  property  in  charge  of 
his  agent,  and  causing  the  name  of  Balthorpo  &  Bushnell  to 
bj  "painted  out"  of  the  sign,  he  posted  up  a  notice  in  tlie 
office  that  he  was  the  owner  of  the  propert}'.  This  action  of 
Duker  in  taking  possession  and  selling  to  Ruff  was  by  virtue 
of  certain  provisions  of  the  mortgage  which  it  was  claimed 
authorized  such  proceedings.  Ruff  retained  possession  by  his 
said  agent  for  some  three  months,  when  he  employed  Bal- 
thorpo to  act  in  that  ca])acity.  The  business  was  carried  on 
as  usual  and  Balthorpo  seems  to  have  had  charge  and  manage- 
ment from  that  time  forward.  He  did  not  claim  to  be  the 
owner,  although  the  building  occupied  on  Hampshire  street 
was  leased  in  his  name,  and  afterward  he  leased  another  build- 
ing on  Ycrmont  street  to  which  the  property  was  removed. 
He  received  a  salary  for  his  services,  and  this,  together  with 
the  other  expenses,  was  paid  out  of  the  earnings,  so  far  as  the 
latter  were  sufficient.  In  October,  1885,  Ruff  sold  all  the 
property  on  credit  to  one  Hatcher  for  $3,600,  and  took  his 
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note,  secured  bja  chattel  mortgage,  to  secure  the  debt.  When 
this  note  matured,  in  May  or  June,  1886,  Raff  gave  notice  of 
pale,  and  Hatcher,  to  save  expenses,  surrendered  the  property 
to  Ruff,  who  thereafter  claimed  to  own  it  and  had  possession, 
Balthorpe  acting  as  his  agent. 

In  December  following  the  levy  was  made,  under  an  execu- 
tion issued  December  16th,  upon  a  judgment  rendered  Decem- 
lM»r  6th.  It  is  urged  that  the  proof  shows  that  the  property 
all  the  while  belonged  to  Balthorpe,  and  that  the  various 
transfers  were  merelv  colorable. 

There  was  evidence  tending  to  prove  that  Balthorpe  was  a 
<rreat  part  of  the  time  exercising  such  control  and  authority 
as  to  dispel  the  idea  that  he  was  only  an  agent,  and  these  cir- 
enmstances  it  is  insisted  are  conclusive  against  the  position  of 
the  plaintiff. 

There  seems  to  be  no  good  reason  to  doubt  that  the  debt 
for  which  the  mortgage  was  originally  given  was  hoiiafide, 
and  that  the  transfers  to  Duker  and  Ruff  were  not  with  any 
fraodulent  or  improper  purpose.  When  a  mortgagee  takes 
possession  of  mortgaged  chattels  pursuant  to  the  provisions 
of  the  mortgage,  he  will  hold  the  legal  title.  Being  so  vested 
and  havinn^  possession,  he  may  lawfully  sell  the  property  at 
private  sale,  being  responsible,  however,  to  the  mortgagor  for 
any  injury  sustained  by  him  by  reason  of  omission  to  comply 
with  the  terms  of  the  mortgage.  The  mortgagor  may  waive 
all  right  to  comi)lain,  and  by  his  action  may  be  estopped  to 
Bay  that  the  sale  was  not  made  pursuant  to  the  power  con- 
tained in  the  instrument  In  such  case  the  title  of  the  pur- 
chaser can  not  be  assailed  by  the  mortgagor,  nor  by  his  cred- 
itore  who  have  no  lien  upon  t.ho  property  at  the  time  of  the 
pnrchase. 

It  is  not  important  to  inquire  whether  the  mortgagee  in  the 
present  instance  had  sufficient  grounds  for  taking  possession, 
or  whether  the  sale  was  authorized  bv  the  terms  of  the  mort- 
page,  for  the  plain  reason  that  the  only  persons  who  had  at 
that  time  any  legal  right  to  object — to  wit,  the  mortgagors — 
acquiesced  in  it  and  waived  all  objections  they  might  liave 
interposed.  McConnell  v.  The  People,  etc.,  84  111.  684;  Jone  ^ 
on  Chattel  Mortgages,  chapter  16. 
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The  fact  that  Balthorpe  was  employed  as  agent  of  tlie  mort- 
gagee after  foreclosure,  while  it  is  a  circumstance  to  be  con- 
sidered, is  by  no  means  conclusive  against  the  good  faith  of 
the  transaction.  Indeed,  it  does  not  necessarily  raise  a  pre- 
sumption of  fraud.  It  may  be  consistent  with  the.  most  per- 
fect good  faith.  Brown  v.  Riley,  22  111.  45;  Read  v.  Wilson, 
22  III.  377. 

The  circumstances  of  the  sale  to  Hatcher,  who  was  a  man 
of  no  means  and  was  a  relative  of  Balthorpe,  are  urged  as 
strongly  indicative  of  fraud. 

It  was  testified  by  Hatcher  that  he  expected  to  get  money 
from  a  claim  he  had  in  litigation  in  Missouri  when  he  made 
the  purchase,  but  was  disappointed. 

It  is  probable  that  RuflF  was  anxious  to  dispose  of  the  prop- 
erty, and  was  willing  to  sell  to  any  one  who  had  a  reasonable 
prospect  of  being  able  to  pay.  Ruff  bought  the  property 
originally  because  he  held  a  claim  of  $4:00  against  Balthorpe. 
He  frequently  paid  out  money  on  account  of  it  while  he  had 
it.  It  was  assessed  in  his  name  and  he  kept  it  insured,  and 
when  it  was  destroyed  by  fire,  after  this  suit  was  begun,  he 
collected  the  insurance.  After  a  careful  reading  of  tlie  evi- 
dence as  it  appears  in  the  abstract,  we  think  tliere  is  no  good 
reason  to  set  aside  the  verdict  so  far  as  the  facts  are  concerned, 
and  that  there  was  no  error  in  denying  a  new  trial  upon  this 
ground. 

The  assignment  of  errors  questions  the  ruling  of  tlie  trial 
court  in  giving  and  refusing  instructions,  but  in  the  brief  there 
is  no  reference  to  this  point.  We  are,  therefore,  not  advised 
of  the  reasons  for  this  assignment.  It  is  our  practice  to  con- 
sider as  waived  or  abandoned  an  assignment  of  error  which  is 
not  noticed  in  the  brief,  and  in  the  present  instance  we  so 
regard  it. 

No  other  point  is  urged,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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People  of  the  State  of  Illinois  et  al* 

V. 

M.  E.  O'Hair  et  al. 

Jkmog^— Organization  of  District — Sufficiency  of  Petition — Quo  War- 
ranto-zlrf  of  1885 — Practice — Pleading, 

1.  Proceedings  relating  to  the  right  of  individuals  to  act  as  drainngo 
conimissionerR,  are  reviewable  in  this  court,  an  office  and  not  a  franchise 
being  involved. 

2.  The  finding  by  drainage  commissioners  at  thpir  final  meeting,  that 
the  petition  for  the  formation  of  the  district  has  the  requisite  number  of 
signers,  is  conclusive  in  all  Fubseq^ent  proceedings  in  the  absence  of  fraud 
or  collosion  on  their  part. 

3.  Upon  quo  warranto  to  te^t  the  org;inization  of  a  drainage  district, 
there  being  no  error  in  the  rulingps  of  the  trial  court  affording  sufficient 
gronnda  for  reversal,  this  court  declines  to  interfere  with  the  jud^jment  for 
defead4int& 

[Opinion  filed  November  23,  1888.] 

Inkreoe  to  the  Circuit  Court  of  Coles  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Megsrs.  S.  M.  Leitch,  State's  Attorney,  and  Wiley  &  Neal,- 
Chas.  6.  Eckhart  and  Jam£s  A.  Connolly,  for  plaintiffs  in 
error. 

Messrs.  Cbaio  &  Ckaig,  for  defendants  in  error. 

^ALL,  P.  J.  This  was  giio  warranto  to  test  the  oro^aniza- 
tiOn  of  a  drainage  district,  the  main  objection  being  that  the 
petition  had  not  been  signed  by  a  sufficient  number  of  land 
ownei-s  within  the  proposed  district.  The  defendants  filed 
tlieir  plea  in  which  it  was  a  leged  that  the  petition  was  so 
signed,  upon  which  there  was  issue. 

Tlie  cause  was  continued  to  the  next  term  of  court,  when 
leave  was. asked  and  granted  to  file  an  additional  plea..  The 
plaintiffs  moved  to  strike  this  plea  from  tlie  files  and  the 
iflotion  being  denied  they  then  demurred  to  the  pica.     The 
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demurrer  was  overruled  and  the  defendant  asked  leave  Uf 
amend  the  plea,  which  was  granted,  whereupon  motion  was 
made  to  strike  the  plea  as  amended  from  the  files,  which  was 
denied,  and  a  demurrer  was  interposed  to  the  amended  plea, 
which  was  also  overruled.  It  does  not  appear  what  this 
amendment  was,  but  we  may  assume  it  was  some  formal  mat- 
ter which  had  been  overlooked,  and  that  it  is  not  materia!  to 
consider  now.  Leave  was  then  given  to  amend  the  inforuia- 
tion  bj  making  a  change  of  parties  relatoi-s.  .The  relators 
then  elected  to  stand  by  their  demurrer  to  the  second  plea  as 
amended,  and  the  court  entered  judgment  for  the  defendants, 
that  they  might  have,  use  and  enjoy  their  said  office,  etc.  On 
the  same  day  leave  was  given  defendants  to  withdraw  their 
first  plea,  and  thereupon  plaintiff'  asked  leave  to  reply  to  the 
second  plea,  which  was  denied,  and  judgment  was  then  "ren- 
dered in  favor  of  the  defendant  upon  the  whole  case,"  as  it  is 
stated  in  the  record.  , 

The  case  comes  here  by  writ  of  error,  and  it  is  suggested 
by  the  defendants  in  error  that  a  franchise  is  involved,  and 
that  the  case  should  have  gone  to  the  Supreme  Court  for  that 
reason.  In  People,  etc.,  v.  Hotz,  92  111.  42(),  a  similar  ques- 
tion was  presented,  and  it  was  there  held  an  oflSce  is  not  a 
franchise. 

The  objection  must  be  overruled,  and  we  pass  to  the  points 
raided  by  the  assignments  of  error.  That  mainly  contro- 
verted is,  as  to  the  effect  of  the  finding  of  the  commissioners 
at  their  final  meeting,  that  the  ])etition  was  signed  by  the 
requisite  number  of  land  owners  of  the  district  as  finally 
organized. 

It  is  provided  by  Sec.  15  of  the  farm  drainage  act  of  1885, 
that  such  finding  "shall  be  conclusive;"  but  it  is  argued  by 
plaintiffs  in  error  that  this  language  does  not  mean  that  the 
finding  shall  be  so  regarded  in  a  direct  proceeding  where  the 
sole  object  is  to  test  the  validity  of  the  organization,  and  that 
it  was  not  desired  that  the  commissioners  should  be  per- 
mitted thus  to  preclude  all  inquiry  into  the  vital  facts  upon 
which  the  organization  must  depend.  Upon  a  careful  exami- 
nation of  the  various  provisions  of  the  act,  we  arc  inclined  to 
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hold  that  the  finding  is  conclusive  in  all  subsequent  proceed- 
ings, whether  the  attack  be  direct  or  collateral,  except,  of 
coarse,  in  case  of  fraud  or  collusion  upon  the  part  of  the  com- 
nilssiouers. 

The  terms  employed  are  general,  admitting  of  no  exception 
unless  implied  b J  law,  and  we  are  impressed  with  the  belief 
that  the  Legislature  designed  to  vest  in  the  commissioners 
the  power  of  investigation  and  decision,  for  the  purpose  of  a 
final  determination.  Important  considerations  readily  sng- 
gested  would  require  that  this  question  should  have  an  early 
and  summary  as  well  as  conclusive  settlement.  The  policy  of 
the  law  seems  to  be  that  its  various  provisions  shall  be  liber- 
ally constrned  to  accomplish  the  desired  end,  and  that  all 
reasonable  intendments  shall  be  indulged  in  support  of  the 
proceedings  thereunder. 

It  is  nr^ed  also  that  the  court  erred  in  not  striking  the 
second  plea. from   the  files  and  in   rendering  judgment  for 
defendants  upon  the  demurrer  to  second  plea  while  there  was 
issne  undisposed  of  in  the  first  plea.     It  is  true  that  in  quo 
warrantoihe  burden  is  upon  the  defendant  to  disclaim  or  jus- 
tify, and  it  may  be,  as  insisted,  that  the  provision  of  the  prac- 
fe  act  allowing  a  defendant  to  tile  several  pleas  is  not  appli- 
cable.   We  are  not  disposed,  however,  to  consider  the  error 
in  this  instance,  if  it  be  error,  as  of  grave  importance.     When 
the  court  refused*  to  strike  the  plea  from  the  files  the  plaint- 
iffa  interposed  their  demurrer  and  after  the  demurrer  was 
overruled  and  judgment  was  rendered  thereon  for  defendants? 
Iciive  was  given  to  withdraw  the  first  plea  and  then  judgment 
was  finally  rendered  for  the  defendants.     The  result  is  that 
even  if,  by  demurring,  the  motion  to  strike  from  the  tiles  was 
nut  waived,  yet  when  final  judgment  was  rendered  the  record 
c(»ntained  but  a  single  plea.     The  matter  thus  complained  of 
is  at  most  but  an  irregularity  for  which  we  can  not  reverse 
the  judgment. 

It  is  also  utged  that  it  was  error  to  refuse  permission  to 
reply  to  the  second  plea  after  the  first  had  been  withdrawn. 
The  plaintiffs  had  elected  to  stand  by  their  demurrer  to  the 
secoud  pica  and   it   was   matter  of  discretion  in   the   court 

YoL.  XXIX  16 


242  Appellate  Courts  of  Illinois. 

Vol.  29.]  The  People  v.  O'Hair. 

whether  to  permit  them  to  change  their  position  in  this 
respect.  After  the  second  ple.i  was  withdrawn,  if  the  court 
could  see  by  what  was  before  it,  whether  in  the  suggestions 
made*  by  the  parties  or  otherwise,  that  the  ends  of  justice 
required  that  such  leave  be  granted,  it  should  have  done  so. 
There  is  nothing  in  the  present  record  from  wliich  we  can  infer 
or  presume  that  the  court  unfairly  exercised  its  discretion  iu  this 
respect  and  we  find  here  no  ground  for  reversal. 

It  is  objected  also  that  the  record  of  June  4th,  made  by  the 
commissioners,  shows  that  there  was  an  adjournment  from  May 
18th  to  May  24:th,  which  was  a  period  of  more  than  three 
days,  thus  exceeding  the  limit  allowed  by  Sec.  13.  It  is 
so  rocitcd,  but  on  referring  to  the  record  of  the  second  meet- 
ing it  appears  to  have  been  held  on  the  2l8t  of  May,  and  we 
mustreo:ard  the  recital  M.iv  2Jrth,  as  a  mere  clerical  error.  A 
similar  clerical  mistake  occurs  in  the  description  of  land  con- 
tained in  the  district  as  finally  organized,  one  parcel  in  section 
eight  being  designated  as  (X.  W.  i)  northwest  half  of  the 
northeast  quarter,  while  in  the  recital  at  the  beginning  of  the 
order  it  is  the  west  half  of  the  northeast  quarter.  Obviously, 
the  word  7iorth  is  an  accidental  intei*polation  and  should  be 
disregarded. 

It  is  also  suggested  that  the  final  order  includes  lands  in 
section  seven  which  appear  nowhere  else  in  the  proceedings. 
The  description  of  lands  contained  in  the 'district  is  not  set 
out  in  the  abstract,  and  upon  referring  to  the  record  we 
are  unable  to  find  that  the  lands  mentioned  in  section  seven 
are  embraced  in  the  final  order.  We  conclude  that  counsel 
are  laboring  under  a  misapprehension  as  to  this  matter. 

Having  considered  all  the  points,  though  not  in  the  order 
as  they  ai)pear  in  the  brief,  we  are  of  opinion  the  record  dis- 
closes no  such  en-or  as  requires  us  to  reverse  the  judgnaent 
and  the  same  will  therefore  stand  affirmed  in  this  court. 

Judgment  ajftnned. 
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Frey  Brothers 

V. 

Harrison  &  Atchison  and  J.  H.  Harrison. 

attachment— Fraud — Insolvency— Sales, 

1.  A  creditor  may  accept  property  in  payment  of  his  debt  in  preference 
to  otbcTs,  althouifh  he  knows  the  debtor  is  insolvent. 

2.  An  action  upon  tlie  debt  incurred  in  the  purchase  of  property  amounts 
to  an  affirmance  of  the  sale. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  0.  T.  Eeeves,  Judge,  presiding. 

Messrs.  Eaybubn  &  Barey  and  A.  E.  De  Mange,  for  appel- 
lants. 

The  conrt  erred  in  refusing  plaintiff's  eighth  and  ninth 
propositions.  By  them  the  court  was  asked  to  hold  that  a 
purchaser  from  one  who  had  obtained  title  by  fraud,  before  he 
can  claim  protection  as  an  innocent  purchaser,  has  the  burden 
of  proving  that  he  has  actually  paid  anew  and  valuable  consid- 
eration, or  has  done  some  other  act  which,  if  his  purchase  were 
set  aside,  would  place  him  in  a  different  and  worse  pecuniary 
condition  than  he  was  in  before  the  purchase,  and  that  he  was 
without  notice  of  the  fraud  committed  by  his  vendors.  This 
is  the  law  as  laid  down  b3'  Bigelow  on  Fraud,  p.  309;  Easter  v. 
Allen,  8  Allen,  7;  Hoffman  v.  Strohecker,  9  Watts,  189. 

It  is  not  enough  that  sale  be  made  on  good  or  lona  fide 
Considerations;  it  must  be  both,  Waite  on  Fraudulent  Con- 
veyances, p.  28. 

That  the  burden  was  on  Harrison,  the  claimant,  has  been 
decided  by  this  court  and  also  by  our  Supreme  Court.  Tlie 
claimant  must  prove  by  a  preponderance  of  tlie  evidence  that 
the  property  in  question  was  and  is  the  property  of  said  claim- 
ant   Hansen  v.  Dennison,  7  111.  App.  77. 
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The  court  held  in  this  case  that  it  was  error  in  the  trial 
court  to  refuse  to  instruct  the  jury  that  the  burden  was  upon 
the  claimants,  saying  tliat  in  a  trial  of  the  riglit  of  property  it 
devolves  on  the  claimant  to  affirmatively  show  tliat  he  is  the 
owner.  Marshall  v.  Cuuningham,  13  111.  20;  Craig  v.  Peak, 
22  111.  185. 

When  the  evidence  of  the  parties  shows  the  alleged  indebt- 
edness to  be  much  less  than  that  named  by  them  in  the  con- 
veyance, it  is  a  badge  of  fraud.  Peebles  v.  Horton,  64  N.  C. 
374;  Marriott  v.  Givens,  8  Ala.  694;  Enders  v.  Swayne,  8 
Dana,  105. 

And  though  a  conveyance  recite  a  valuable  consideration,  if 
the  recital  is  not  true  in  fact,  if  there  is  want  of  satisfactory 
cvidcn  e  to  establish  it,  there  can  be  no  inquiry  into  the  good 
faith  of  the  grantee;  the  fraud  must  be  visited  on  him. 
Pickett  V.  Pepkin,  64  Ala.  524;  Clark  v.  Chamberlain,  13 
Allen,  257. 

Where  a  creditor  shows  indicia^  or  badges  of  fraud,  the 
burden  rests  on  the  grantee  to  repel  the  presumption  which 
the  facts  so  shown  generate.  Wait  on  Fraudulent  Conveyances, 
p.  311;  Harrell  v.  Mitchell,  61  Ala.  270. 

This,  Mr.  Harrison  has  failed  to  do. 

Messrs.  Fifer  &  Phillips  and  George  W.  IIerrick,  for 
appellees. 

Wall,  P.  J.  This  was  a  proceeding  by  attachment  at  the 
instance  of  appellants,  against  Oscar  C.  Harrison  and  Charles 
N.  Atchison,  upon  the  alleged  grounds  of  fraud  in  contract- 
ing the  debt,  and  that  the  defendants  had  within  two  years 
fraudulently  disposed  of  their  property.  J.  H.  Harrison 
interpleaded,  claiming  that  he  was  the  owner  of  the  property 
attached,  by  virtue  of  a  purchase  from  the  attachment  defend- 
ants. 

The  issues  were  submitted  to  the  *ourt,  a  jury  being  waived, 
and  there  was  a  finding  for  plaintiffs  against  the  defendants, 
and  a  finding  for  the  claimant.  The  latter  finding  is  the  sub- 
ject of  complaint  in  the  present  appeal. 
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Tlie  property  was  sold  and  delivered  to  the  claimant  by  the 
attachment  defendants  before  the  writ  was  issued,  for  the  pur- 
pose of  paying  a  debt  which  the  latter  owed  the  former.  There 
is  no  reasonable  ground  to  doubt  that  this  debt  was  ionajide^ 
and  that  the  transaction  was  for  the  real  purpose  of  paying  it. 
The  debtor  had  the  right  to  prefer  his  creditor,  and  the  latter 
had  aright  to  be  preferred,  and  to  this  end  he  might  take  the 
property,  even  though  he  knew  the  debtor  was  insolvent,  and 
that  other  creditors  would  thereby  be  hindered  and  delayed. 
Such  a  transaction  is  not  in  contravention  of  the  statute  of 
frands. 

The  plaintiffs,  by  suing  upon  the  debt  incurred  in  the  pur- 
cliaseof  the  property,  seem  to  have  affirmed  the  sale,  and  in 
snch  case  the  claimant  would  not  be  unfavorably  affected  by 
notice  of  the  alleged  fraud  in  which  he  took  no  part  Gray 
V.  St  John,  35  111.  222;  Bump  on  Fraud.  Conveyances, 
183-5,  205-6. 

The  propositions  of  law  submitted  to  and  held  by  the  court 
were  all  the  appellants  could  properly  ask. 

We  find  no  error  in  the  record  and  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


Spoor  Mackey 

V. 

Belle  Plumb  et  al. 


Equitable  Estoppel — Bill  to  Restrain  the  Payment  of  Money  on  Exeeu- 
(m-^oncea  Iment — Fraud. 

1.  When  one,  by  his  words  or  conduct,  wilfully  causes  another  to  believe 
tbe  existence  of  a  certain  state  of  tbingH  and  induces  hi  in  to  act  on  that 
belief,  so  as  to  alter  his  previous  condition,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at  the  same 
time. 

2.  This  court  declines  to  interfere  with  a  decree  dismissing  a  bill  filed 
bya  jadgment  debtor  to  restrain  the  sheriff  from  paying  over  money  in  his 
hands  on  an  execution  in  favor  of  another  who  is  not  estopped  from  assert- 
ing her  claim. 


246  Appellate  Courts  of  Illinois. 

—  -    -      -      —  - 

Vol.  29.]  Mackey  v.  Plumb. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  McLean  Countj;  the 
Hon.  O.  T.  Reeves,  Judge,  prebiding. 

Messrs.  Kerriok,  Lucas  &  Spencer,  for  appellant. 

It  is  laid  down  in  all  the  books,  and  so  far  as  we  are  advipcd, 
since  the  case  of  Pickard  v.  Sears,  6  A.  &  E.  469,  universally 
conceded  to  be  the  law,  that  "when  one  by  his  words  or  con- 
duct wilfully  causes  another  to  believe  the  existence  of  a  cer- 
tain state  of  things  and  induces  him  to  act  on  that  belief,  so 
as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time."  White  v.  Walker,  31  111.  437; 
Hefner  v.  Dawson,  63  111.  403;  Kinnear  v.  Mackey,  85  111.  97; 
Going  v.  Outhouse,  95  111.  350;  Hill  v.  Blackwelder,  113  111. 
291;  Talcott  v.  Brackett,  5  111.  App.  69;  Litzelman  v.  Howell, 20 
111.  App.  588;  Sessims  v.  Rice,  30  N.W.  Report  735;  Continen- 
tal Nat.  Bank  v.  The  Nat.  Bank  of  Coumionwealth,  50  N.  Y. 
575;  Bigelow  on  Estoppel  (2d  Ed.^  434. 

It  is  also  laid  down  as  a  correct  rule  of  equity  jurisprudence 
that  "when  a  man  has  been  silent  when  in  conscience  he  ought 
to  have  spoken,  he  shall  be  debarred  from  speaking  when 
conscience  requires  him  to  be  silent."  Note  1,  Bigelow  on 
Estoppel,  453. 

Messrs.  Benjamin  &  Morrisey  and  Mr.  Jacob  P.  Lindley, 
for  appellees. 

In  view  of  the  fact  that  Belle  Plumb  continued  in  the  em- 
ploy of  Bailey  Plumb  for  more  than  eight  months  after  the 
judgment  note  was  given  to  appellant,  and  w^hile  large  suras 
of  money,  amounting  to  seven  hundred  dollars,  were  being 
paid  to  appellant,  without  drawing  her  wages,  can  it  be  saiJ 
that  she  was  guilty  of  moral  turpitude  or  fraud? 

If  the  element  of  fraud  is  wanting  there  is  no  estoppel. 
This  our  Supreme  Court  has  repeatedly  gaid.  Chandler  v. 
White,  84  III.  435,  438;  Dorlarque  v.  Cress,  71  111.  380,  382; 
Davidson  v.  Young,  38  111.  145,  152;  Powell  v.  Rogers,  105 
111.  318. 
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And  see  St.  Joseph  Mfg.  Co.  v.  Daggett,  84  111.  556,  where 
it  was  held  that  an  agent  acting  under  the  dh*ection  of  his 
principal  was  not  estopped.  St.  Joseph  Mfg.  Co.  v.  Daggett, 
84 IIJ.  556-562. 

Li  the  case  at  bar  Belle  Plumb  was  simply  doing  as  she  was 
directed  to  do  by  her  principal. 

"There  must  be  some  degree  of  turpitude  in  the  conduct 
of  a  jiartj  before  a  court  of  equity  will  estop  him  from  the 
assertion  of  his  title — the  eflfect  of  the  estoppel  being  to  for- 
feit his  property  and  transfer  its  enjoyment  to  another." 
Boggs  V.  Mining  Co.,  14  Cal.  368;  Anaheim  Water  Co.  v. 
Water  Co.,  64  Cal.  195;  Henshaw  v.  Bissel,  18  Wal.  271. 

Conger,  J.  On  the  iDth  of  November,  1886,  one  Bailey 
Plumb,  a  retail  dealer  in  i>aints  and  wall  paper  in  Blooming- 
ton,  Illinois,  was  indebted  to  appellant  on  open  account  in  the 
sum  of  $2,968.27,  for  goods   in  his   line  previously  furnished 

Ik 

him  bj  appellant.  On  that  day  appellant  sent  Mr.  Barrett, 
who  was  his  credit  man,  to  Bloomington,  to  see  about  the 
account.  Mr.  Barrett  saw  Mr.  Plumb,  and  by  him  was  referred 
to  appellee.  Belle  Plumb,  his  daughter,  and  book-keeper,  for 
information.  Mr.  Barrett  and  Belle  went  over  the  books  and 
when  through  Barrett  testifies  that  he  asked  Belle,  "  Kow  is 
this  all  jou  owe?  Do  your  books  show  everything?  "  and  he 
says  she  replied :  "  Yes,  this  is  all ;  wo  owe  nothing  but  what 
is  on  the  books,  and  you  have  seen  all."  This  is  denied  by 
Mi6S  Plumb. 

After  this  examination  Mr.  Barrett  took  from  Mr.  Plumb 
ajndgraent  note  for   the  amount  due  appellant,  returned  to 
Chicago  and  delivered  it   to  his   em|)loyer.     Upon  this   note 
during  the  succeeding  eight  months  Mr.  Plumb  made  pay- 
ments amounting  to  $700   to  $750.     In  June,  1887,  Bailey 
Plumb,  finding  himself  in  failing  circumstances,  executed  three 
jadgment  notes,  to  wit:     One  to  Eugene  Jacknian  for  §2,103; 
one  to   Mi*s.   Skinner   for  $225;  and  one   to  appellee  Belle 
Phimb,  for  §960,  on  which  judgments  were   at  once  taken; 
executions  issucd"Mn  the  order  above  mentioned,  and  Bailey 
Plumb's  stock  of  goods  sold. 


■t 
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Appellant  then  took  judgment  for  the  balance  due  him  on 
Plumb's  note,  issued  execution,  and  the  same  was  returned 
"  No  property  found,"  whereupon  appellant  filed  a  bill  against 
appellee  Belle  Plumb,  and  the  sheriff,  seeking  to  restrain  tlic 
sheriff  from  paying  over  to  Belle  Plumb  the  money  in  his 
hand,  made  by  her  execution,  but  asking  that  such  money 
should  be  applied  upon  appellant's  execution  against  Bailey 
Plumb.  The  indebtedness  to  Jackman  existed  at  the  time  of 
the  examination  of  the  books  in  November,  18S6,  and  was 
known  to  appellee  Belle  Plumb.  The  indebtedness  to  herself 
at  that  time  to  the  amount  of  about  $700  also  existed,  and  was 
due  her  for  her  wages  at  the  rate  of  810  per  month  as  book- 
keeper and  saleswoman  for  her  father,  but  neither  of  these 
accounts  a|)pfcared  upon  the  books  of  Bailey  Plumb. 

Tlie  bill  proceeds  upon  the  theory  that  there  was  a  fraudu- 
lent concealment  of  the  financial  condition  of  Bailey  Plumb, 
by  appellee  Belle  Plumb,  in  her  interview  with  Barrett,*  by 
which  appellant  was  deceived  and  mislcvi,  and  that  in  conse- 
quence appellant  took  no  active  measures  to  secure  himself 
until  it  was  too  late,  and  tliat  therefore  appellee  Belle 
Plumb  is  now  estopped  from  asserting  her  claim  against 
Bailey  Plumb  until  appellant's  debt  shall  be  satisfied,  there 
not  being  sufficient  assets  to  satisfy  both. 

We  are  not  altogether  satisfied  with  the  finding  of  tlio 
master  upon  the  question  of  fact,  for  Belle  Plumb  gives  a 
different  version  of  the  transaction  from  that  of  Mr.  Barrett; 
but  waiving  that  question,  and  assuming  that  the  finding  as 
based  upon  Barrett's  statement  is  correct,  we  are  of  opinion 
that  the  Circuit  Court  decided  correctly  in  dismissing  the  bill. 
The  rule  of  equitable  estoppel  is  thus  defined  in  Pickard  v. 
Sears,  6  A.  &  E.  469:  "  When  one,  by  his  words  or  conduct, 
wilfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things  and  induces  him  to  act  on  that  belief,  so  as  to 
alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  tilings  as 
existing  at  the  same  time."  The  above  definition  has  been 
approved  by  our  own  Supreme  Court.  Hill  v.  Blackwelder, 
113  111.  283;  Hefner  v.  Vandolah,  57  111.  620. 
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It  is  entirely  too  uncertain  what  appellant  would  have  done, 
had  he  known,  at  tlie  time  of  Barrett's  investifijation,  of  the 
existence  of  these  debts.  When  it  is  asserted  that  he  would 
have  cliano^ed  his  then  attitude  toward  Bailev  Plumb  had  he 
known  these  facts,  such  assertion  is  mere  speculation. 

His  debt  after  that  date,  instead  of  being  increased,  was 
decreased  by  jmyments  made  to  him  by  Bailey  Plumb  to  the 
extent  of  some  $700. 

Had  appellant  known  the  true  facts,  would  ho  have  contin- 
ued selling  Bailey  Plumb  goods,  and  receive  payment  in  full 
for  the  same  and  partially  upon  the  old  bill,  or  would  he  have 
refused  further  credit  and  sought  to  enforce  collection  by  legal 
means?   and  had  he  chosen  the  latter  course  would  he  liave 
succeeded  in  placing  himself  in  a  better  position  than  he  is 
Drw?   No  one  can  tell.     In  the  language  of  Wellington  v. 
Small,  3  Cush.,  page  149,    "How  could   this  plaintiff  prove 
that  he  suffered  any  damage  from  the  acts  of  the  defendant 
which  are  averred  in  tlie  declaration  ?     How  could  he  prove 
that  he  would  have  secured  his  debt  bj'  attaching  the  property 
of  his  debtor,  if  the  defendant  had  not  intermeddled  with  it? 
Other  creditors  might  have  attached  it  before   him;    or  it 
might  have  been  stolen  or  destroyed   while  in  the  debtor's 
pi^ssession.     The  fact  that  the  plaintiff  has  suffered  actual 
damage  from  the  defendant's  conduct  is  not  capable  of  legal 
proof  because  it  is  not  within  the  comj^ass  of  human  knowl- 
edge, and  therefore  can  not  be  shown  by  human  testimony. 
It  depends  on  numberless  unknown  contingencies,  and  can  be 
nothing  more  than  a  matter  of  conjecture." 

We  think  the  Circuit  Court  decreed  properly  in  dismi«?sing 
the  bill,  and  such  decree  will  therefore  be  affirmed. 

Decree  affirmed. 


250  Appellate  Courts  of  Illinois. 

Vol.  29.J  Fenter  v.  T.,  St.  L.  &  K.  C.  R.  R.  Co. 


Jacob  Fenter 

tl  4131    The  Toledo,  St.  Lours  and  Kansas  City  Railroad 

Company. 

Nuisance — After- Acquired  Title — Notice  to  Difendant — Evidence — Dis- 
cretion— EtTor  without  Injury — Pleading. 

1.  There  can  be  no  recovery  for  maintaininor  a  nuisance  erected  before 
the  defendant  acquired  title,  in  the  absence  of  notice  and  a  request  to  abate 
the  same,  unless  the  defendant  has  done  something  to  increase  it,  or  it  is  of 
itj^elf  a  fresh  nuisance. 

2.  The  admission  of  evidence  tending  to  prove  notice  in  behalf  of 
plaintiff  after  defendant's  evidence  is  in,  is  discretionary  v^-ith  the   court. 

3.  This  court  can  not  consider  instructions  asked  which  do  not  appear  in 
the  abstract. 

[Opinion  filed  November  30,  1888.] 

Appeal -from  the  Circuit  Court  of  Coles  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Henley  &  Kobe,  for  appellant. 

The  nuisance  complained  of  being  an  ol)structii)n  placed  in, 
and  obstructing  the  natural  flow  of  water  in  a  natural  sti'eaia, 
and  maintained  and  used  bj  the  defendant,  notice  to  abate  or 
request  to  remove  was  not  necessary  before  suit  was  brought. 
Caldwell  v.  Gale,  11  Mich.  83;  Colocton  Stone  Co.  v.  B.  &  S. 
G.  R.  E.  Co.,  52  Bar.  390. 

All  that  is  neccssiiry  (even  if  so  much  is  necessary)  to  sus- 
tain this  action  against  a  grantee  of  premises  which  work  a 
nuisance  to  another,  is  that  the  grantee  should  have  knowl- 
edge of  the  fact  of  the  nuisance  and  permit  or  maintain  its 
existence  in  defiance  of  th  3  known  claims  of  the  plaintiff. 

Actual  notice,  and  knowledge  of  such  facts  as  would  neces- 
sarily lead  a  person  acting  in  good  faith  to  actual  notice,  are 
one  and  the  same  tliiiig.     White  v.  Kelly,  42  111.  510. 

A  want  of  notice  or  knowledge  resulting  from  a  failure  to 
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''se  proper  diligence  to  ascertain  it  furnishes  no  protection 

fo  a  party.    7  Wait's  Act.  &  Def .  373. 
W^Jjat  would  not,  in  a  replication,  be  a  departure  in  pleading, 
^V  be  given  in  evidence  in  reply  to  a  defense  under  the  gen- 
^^^iseoe.    Caldwell  v.  Gale,  11  Mich.  86. 

■^^ssrs.  Wiley  &  Neal,  for  appellee.  ' 
^  "/^  grantee  who  simply  n>aiutains  a  nuisance  can  only  be  held 
u^\:A(i  upon  notice  and  request  to  abate.      Groff   v.  Auken- 
Wiidt,  19  111.  App.  148;  Cooley  on  Torts,  p.  611;  3  Slither- 

land  on  Damages,  p.  395;  Penruddock's  Case,  3  Cal.  205; 

Pierson  v.  Glean,  14  N.  J.  L.,  36;  Eastman  v.  Manufacturing 

Co.,  44N.  H.  143;  Nichols  v.  City  of  Boston,  98  Mass.  39; 

Slight  V.  Giitzlaflf,   35  Wis.   675;  Qrigsby  v.  Water  Co.,  40 

Cal  396. 


Pleasants,  J.  This  was  an  action  on  the  case  for  nuisance, 
against  appellee,  in  whose  favor  judgment  was  rendered  below 
on  tlie  general  verdict.  The  declaration  contained  four  counts, 
of  which  the  first  averred  that  defendant  **  wrongfully  built  a 
dam,  (>r  has  continued  the  same  in  a  certain  branch  or  creek 
which  ran  through  plaintiff's  premises;"  the  second,  thut  it 
"wrongfully  built  a  dam  acrv)ss  said  creek  andha.^  maintained 
tiie  same;"  the  third,  that  it  "  wrongfully  made  a  large  exca- 
vation or  reservoir  in  the  bed  of  said  creek  *  *  *  and 
built  t^r  maintained  a  dam  in  said  creek:"  and  the  fourth,  that 
it"wrongfully  constructed  a  dam  *  *  *  o?*  has  wilfully, 
wrongfully  and  unlawfully  constructed  or  maintained  said 
dam,"  etc.,  each  charging  specific  injuries,  as  that  the  water 
was  backed  upon  him,  his  ford  destroyed  and  his  2)remibes 
rendered  unhealthy. 

Thus  each  count  attempted  to  charge  distinct  wrongs,  either 
cumulatively  or  alternatively.  The  defendant,  however,  saw 
fit  to  plead  the  general  issue,  thereby  admitting  their  sutfi- 
ciuncj,  and  plaintiff  lost  no  right  or  advantage  on  the  trial  by 
reason  of  any  supposed  defect  in  their  form. 

It  appeared  that  the  dam  was  constructed  and  the  reservoir 
excavated   in  1883,  by  the   Toledo,  Cincinnati  and  St.  Louis 

ailroad  Company,  on  land  then  owned  by  Jacob  Fickes,  at 
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a  point  about  thirty-seven  rods  from  plaintiff's  lines;  that  the 
defendant  company  first  came  into>  existence  in  June,  1880,  by 
the  consolidation  of  the  Toledo,  Charleston  &  St.  Louis  Kail- 
road  Company,  the  Bluff  ton,  Kokomo  &  Southwestern  JJail- 
road  Company,  and  the  Toledo,  Dupont  &  Western  Kailway 
Company,  and  that  it  acquired  tiie  land  on  which  the  dam 
was  built  in  November  of  that  year. 

The  admission  of  the  record  of  the  deed  from  Fickes  to 
the  defendant,  over  plaintiflf's  objection,  on  the  ground  that 
the  absence  of  the  original  had  not  been  sufficiently  accounted 
for,  did  no  harm  if  it  was  error,  since  the  date  of  defendant's 
organization  was  fixed  by  agreement  of  the  parties  as  a  sub- 
stitute for  the  articles  of  consolidation  offered,  and  that  the 
dam  was  built  on  land  of  Fickes',  as  above  stated,  was  proved 
by  parol  evidence  without  objection.  Thus  it  is  certainly 
shown  that  neitlier  the  defendant  nor  either  of  its  constituent 
companies  constructed  the  dam.  The  ouly  other  cause  of 
action  alleged  was  its  wrongful  maintenance  or  continuance  by 
the  defendant. 

It  will  be  observed  that  the  nuisance  complained  of  is  the 
dam  itself,  and  not  the  use  of  it  or  of  the  reservoir  created 
by  it.  The  injury  alleged  is  the  effect  of  the  dam,  without 
regard  to  its  use  by  defendant.  In  Groff  v.  Aukenbrandt,  19 
111.  App.  150,  the  court  said:  "Cases  of  this  kind  are  to  be 
distinguished  from  those  where  the  nuisance  consists  in  the 
use  of  the  erection,  and  every  act  of  using  it  is  a  fresli  nui- 
Siince;  as  the  operating  of  manufactories  that  emit  noisome 
smokes  or  smells,  the  using  of  a  pipe  that  wrongfully  takes  the 
water  from  another,  and  the  like,  where  every  act  of  user  is 
a  new  nuisance."  Here  it  is  obvious  that  the  use  of  the  water 
in  the  reservoir,  or  tlie  excavation  of  the  reservoir,  could  not 
maintain  or  contfnue  the  dam  or  give  it  the  effect  com- 
plained of. 

Now,  it  did  not  appear  that  defendant  had  done  any  work 
upon  the  dam,  or  any  affirmative  act  in  maintenance  of  it, 
that  would  of  itself  constitute  a  fresh  nuisance,  or  increase  or 
aggravate  the  injurious  effect  of  the  one  already  existing 
when  it  acquired  the  land;  and  the  court  instructed  the  jury, 
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in  giibstance,  that  in  that  case,  plaintiff  could  not  recover  tn 
this  action  without  first  notifying  defendant  that  the  dam  was 
injarious  or  offensive,  and  requesting  it  to  remove  it — of 
wLicli  there  was  no  evidence. 

It  is  claimed  by  appellant  that  because  such  notice  or  request 
was  not  in  terms  alleged  in  the  declaration,  which  was  never- 
theless admitted  to  be  sufficient,  he  was  not  bound  to  prove 
it  ^Ve  hold  that  the  declaration  alleges  a  "  wrongful ''  main- 
tenance of  the  dam,  and  thereby,  though  defective  in  form 
as  to  several  particulars,  a  substantially  good  cause  of  action; 
and  if  it  had  been  proved,  a  verdict  for  plaintiff  would  have 
cured  the  defective  statements.  But  the  allegation  of  wrong- 
fulness was  material  and  could  bo  proved  only  by  evidence  of 
something  actually  done  by  way  of  maintenance,  or  a  neglect 
to  remove  the  dam  after  such  request  or  notice.  In  the 
absence  of  such,  the  verdict  was  properly  against  him.  Groft' 
V.  Ankenbrandt,  supra;  Same,  affirmed,  in  125  111.  51,  and 
cases  there  cited.  After  the  evidence  for  defendant  was 
closed  plaintiff  again  offered  himself  as  a  witness  in  his  own 
behalf  to  prove  a  conversation,  before  suit  commenced,  with 
Mr.  Chapman,  the  general  agent  of  defen'lant,  who  had  testi- 
fied on  the  trial,  in  which,  as  claimed,  he  did  so  notify  and 
reqnest  said  Chapman  as  such  agent.  But  the  court  held  this 
was  necessary  evidence  in  chief,  and  sustained  the  objection 
to  it  on  that  ground. 

The  admission  or  rejection  of  it,  at  that  stage  of  the  trial, 
was  matter  of  discretion.  If  it  appeared  that  Chapman  was 
still  present,  and  that  plaintiff  could  suffer  no  disadvantage 
dne  to  the  time  of  its  admission,  we  think  the  court  in  the 
exercise  of  its  discretion  might  well  have  received  it;  but  it 
does  not  so  appear,  and  we  can  not  say  that  in  excluding  it 
there  was  such  an  abuse  of  discretion  as  to  require  a  reversal 
of  the  judgment 

Some  pomts  are  suggested  in  the  argument  upon  refused 
instructions  and  8j>ecial  findings.  These  instructions  and  find- 
iiigs,  however,  are  not  in  the  abstract.  The  judge  seems  to 
have  given  instructions  prepared  by  himself,  in  lieu  of  those 
askod  on  both  sides.  We  think  thev  cover  the  case  and  state 
the  law  applicable  to  it  with  substantial  accuracy. 


254  Appellate  Courts  of  Illinois. 

Vol.  29.]  Tewes  v.  Harmon. 

Perhaps  it  was  going  too  far  to  say  that  proof  of  boih  the 
notice  and  request  referred  to  was  necessary  to  entitle  plaint- 
iff to  recover,  bat  it  was  harmless,  since  there  was  no  evidence 
tending  to  prove  either. 

Judgment  affirmed. 


Hester  A.  Tewes  et  al. 

V. 

A.  E.  Harmon. 

Costs— Be faxntion  of—Sees.  15  and  26,  Chap.  33,  R,  S» 

1.  Under  Sec.  15,  Chap.  S3,  R.  S.,  providing  that  the  court  may  limit 
the  number  of  witnesses  whose  fees  are  to  be  taxed,  action  uiunt  be  taken 
before  the  fee  bill  is  made  up  by  the  clerk. 

2.  In  all  other  cases  the  responsibility  att-ending  the  taxing  of  costs  rests 
upon  the  clerk,  and  his  action  Ciin  only  be  inquired  into  by  virtue  of  Sec. 
26,  Chap.  33,  R.  S. 

3.  A  determination  by  the  court  under  the  latter  section,  must  be  based 
upon  evidence,  or  upon  comparison  thereof  with  the  items  in  question. 

4.  The  court  will  not  be  warranted  in  retaxing  costs  merely  for  the 
reason  that  fees  of  witnesses  brought  to  court  but  not  called  upon  to  testify 
appear  in  the  bill. 

[Opinion  filed  November  30,  1888.] 

In  error  to  the  Circuit  Conrt  of  Champaign  County;  the 
IIuu.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Kay  &  Slauson,  for  plaintiff  in  error. 

Mr.  J,  O.  CrNNiNGHAM,  for  defendant  in  error. 

The  evidence  in  the  case  as  heard  by  the  court  showed  that 
a  great  number  of  witnesses  were  brought  into  court,  and  that 
six  were  bronglit  in  by  the  plaintiffs  in  error  at  an  expense  of 
more  than  §40  for  witness  fees,  not  to  speak  of  sheriff's  fees, 
and  no  use  made  of  them  except  to  largely  increase  the  fee 
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bill.  Against  such  a  result  has  the  legislation  of  tliis  State 
been  aimed.  Sec.  12,  Chap.  26,  Eev.  St.  1845;  Sec.  15,  Chap. 
33,  Rev.  St.  1874.  The  latter  section,  under  which  the  court 
acted,  reads  as  follows:  "The  court  may  limit  the  number  of 
witnesses  whose  fees  are  to  be  taxed  against  any  party,  to  such 
number,  not  less  than  two,  as  shall  appear  to  tlie  court  to  have 
been  necessary."  This  section  came  under  consideration  in 
the  Supreme  Court  in  a  ease  recently  decided,  but  not  yet 
re|)orted.  Chicago  B.  &  N.  Ry.  Co.  v.  Bowman,  13  N.  W. 
Eep.  814  Here  it  was  held,  as  often  before  held  under  the 
former  section,  that  the  granting  or  refusal  of  a  motion  such 
as  made  in  this  case,  is  in  the  discretion  of  the  trial  court,  and 
can  only  be  reviewed  upon  an  abuse  of  that  discretion. 
Peoria,  etc.,  R  R.  Co.  v.  Bryant,  15  111.  438;  White  v.  Her-  . 
mann,  51  111.  243 ;  White  v.  Murtland,  71  111.  250 ;  Boyle  v. 
Levi,  73  111.  175. 

CoNGKR,  J.     Tills  was  a  motion  made  in  the  court  below 
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by  defendant  in  eiTor  to  retax  the  costs.  There  had  been  two 
trials  of  the  cause  in  the  Circuit  Court,  and  upon  each  trial 
some  five  or  six  witnesses  had  been  subpoenaed  and  weie 
present  at  the  trial  in  obedience  thereto,  but  were  not  called 
and  sworn. 

After  these  trials  and  after  the  clerk  had  made  up  the  fee 
bill  of  the  costs,  at  the  March  term,  1888,  a  motion  in  writing 
was  entered  by  defendant  in  error  to  retax  the  costs  as  to 
these  witnesses,  and  is  based  upon  the  following  reason  alone  : 
that  said  witnesses  "  wQre  brought  to  court  by  the  defendants 
(plaintiffs  in  error),  and  not  called  nor  in  any  manner  sworn 
or  used.''  An  affidavit  of  defendant  in  error  stating  the  same 
fiictwas  the  only  evidence,  except  the  fee  bills,  heard  in  sup- 
port of  the  motion. 

Tlie  court  allowed  the  motion  and  retaxed  the  costs  as 
desired  by  the  motion. 

Counsel  for  defendant  in  error  cite  as  authority  for  the 
aetion  of  the  court.  Sec.  15,  Chap.  33,  R.  S.,  which  is,  ''The 
court  may  limit  the  number  of  witnesses  whose  fees  are  to  be 
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taxed  against  any  party  to  such  number,  not  less  than  two,  as 
shall  appear  to  tlie  court  to  have  been  necessary." 

This  section  clearly  gives  the  trial  court  the  power  to  limit 
the  number  of  witnesses  to  be  taxed,  and  the  action  of  the 
court  under  its  provision  being  in  its  discretion,  could  only  bo 
reviewed  for  an  abuse  of  that  discretion. 

But  we  think  this  section  has  no  application  to  the  present 
case.  The  court,  under  this  section,  must  act  before  the  fee 
bill  is  made  up  by  the  clerk,  and  may,  by  proper  action, 
determine  how  many  witnesses  sliall  be  taxed  against  tlie 
respective  parties,  and  by  this  determination  the  clerk  will  be 
governed  when  he  makes  up  the  fee  bill. 

But  aside  from  this  one  instance  the  clerk,  in  making  up  fee 
bills  and  taxing  costs,  is  not  governed  by  the  directions  of  tlie 
court,  but  the  law  has  imposed  the  duty  of  determining  the 
legality  of  each  item  charged,  upon  him,  and  his  action  in 
taxing  the  costs  can  only  be  inquired  into  by  virtue  of  See. 
26,  Chap.  33,  R.  S.  In  proceeding  under  the  last  named 
section  we  hold  that  there  must  be  an  examination  by  the 
court,  and  a  finding,  which  presupposes  that  evidence  has 
been  heard,  or  that  upon  an  inspection  of  the  fee  bill,  items 
are  found  contrary  to,  or  not  warranted  by  the  law.  From 
this  fin  ling  either  party  may  appeal  and  have  it  reviewed, 
and  in  case  the  evidence  and  record  do  not  sustain  the  finding 
of  the  trial  court  it  can  not  be  upheld. 

This  brings  us  to  the  question  whathor,  upon  such  examina- 
tion made  under  Sec.  26,  the  court  will  be  wuirranted  in 
re  taxing  the  bill  of  costs  as  made  out  by  the  clerk  for 
the  reason  alone  that  witnesses  taxed  against  defendant  in 
error  "  were  brought  to  court  by  the  opposite  party  and  not 
called  nor  in  any  manner  sworn  or  used." 

We  think  such  a  reason  not  sulHcient  to  justify  the  action 
of  the  court  and  would  repeat  what  we  said  in  Highway 
Corns.  V.  Hamilton  Bros.,  21  111.  App.  199,  upon  this  subject : 

''The  only  apparent  ground  for  the  order  was  that  wit- 
nesses whose  fees  were  retaxed,  though  subpoenaed  for  the 
defendants,  were  not  called  to  testify.  This  would  not,  as  a 
matter  of  course^  be  sufficient  i  eason  why  the  party  should 
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not  recover  the  costs  of  such  witnesses.  It  often  happens 
tliat  witnesses  are  summoned  in  anticipation  of  an  attack, 
which,  though  threatened,  is  abandoned  when  witnesses  are 
present    Smith  v.  Kinkaid,  1  III.  App.  620." 

The  jadgraent  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded. 

Meversed  and  remanded. 


John  M.  Clark 

V. 

Charlotte  F.  Clark. 


D%t<jrce— Incest — Desertion — Condonation — Attorn ey  and  Client — Privi- 
leged Communications — Delay. 

1.  Upon  a  bill  for  divorce  char^ring  the  defendant  with  incest,  the  evi- 
dence being  conflicting,  this  court  declines  to  interfere  with  the  verdict  for 
the  coiupliinant. 

5.  It  is  proper  to  refuse  an  instruction  to  the  effect  that,  if  the  com]>]ainant 
Kid  sexual  intercourse  with  the  defendant  after  she  knew  that  he  had  com- 
mitfed  incest,  she  thereby  condoned  the  offense. 

3.  In  the  case  presented,  it  was  proper  to  admit  parol  statements  made 
by  (he  daughter  at  the  time  she  signed  a  statement  to  the  effect  that  the 
defendant  had  not  been  guilty  of  incest  with  her,  such  statement  having  been 
introduced  to  impeach  her. 

4.  It  was  also  proper  to  exclude  the  names  of  witnesses  who  appeared 
before  the  ^rand  jury,  there  being  no  claim  of  variance  between  their  evi- 
dence then  and  at  the  trial  below.  It  is  to  be  presumed  that  they  appeared 
before  the  grand  jury  in  obedience  to  law,  and  such  appearance,  if  shown, 
would  not  indicate  bias  or  prejudice  against  the  defendant. 

5.  .In  the  absence  of  a  cross-bill,  the  complainant  may  dismiss  a  bill  for 
divorce  at  any  time  prior  to  a  decree.  Such  dismissal  upon  payment  of 
soiicitr>r*s  fees  and  alimony,  does  not  amount  to  a  condonation  of  previous 
acts  of  adultery. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  Vermillion  Countv;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 
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Messrs.  Consider  H.  Willett  and  Chakles  P.  JoHKSoif, 
for  appellant. 

Messrs.  W.  E.  Lawkencb,  C.  A.  Allen  and  H.  M.  Steeley, 
for  appellee. 

Conger,  J.  This  was  a  bill  for  divorce,  charging  appellant 
with  incest  with  his  daugh^r,  India,  and  also  with  desertion. 
A  decree  was  rendered  as  prayed,  and  appellant  brings  tlie 
record  to  this  court  and  'assigns  a  number  of  errors,  whieli 
we  shall  notice  in  the  order  they  are  presented  in  the  brief  of 
appellant's  counsel. 

It  is  tirst  insisted  that  the  Circuit  Court  erred  in  excluding 
from  the  jury  evidence  tending  to  show  who  were  the  wit- 
nesses before  the  grand  jury  to  procure  an  indictment  against 
appellant  upon  th^  charge  of  incest  with  his  daughter  India, 
for  the  purpose  of  showing,  as  claimed  by  appellant's  counsel, 
the  bias  or  prejudice  existing  in  the  minds  of  the  witnesses 
introduced  upon  the  trial  of  the  bill  for  divorce.  The  fact,  if 
shown,  that  any  of  the  witnesses  introduced  upon  the  trial  of 
the  divorce  suit  were  also  before  the  grand  jury,  would  show 
nothing  as  to  their  feelings  toward  appellant,  for  it  would  be 
presumed  they  appeared  before  the  grand  jury  in  obedience 
to  law.  Had  they  made  different  statements  before  the  grand 
jury  from  those  made  during  the  trial,  that  could  have  been 
shown  for  the  purpose  of  impeachment,  but  no  claim  of  that 
character  is  made.  We  think  there  was  no  error  in  the  ruling 
of  the  court  upon  this  question. 

It  appears  that  appellee  had  previously  filed  a  bill  fqr 
divorce,  and  that  upon  receiving  from  appellant  82,000  in 
settlement  of  attorney's  fees  and  alimony  she  had  dismissed 
her  suit,  and  it  is  next  urged  that  this  was  a  condonation  of 
the  charges  contained  in  the  present  bill. 

By  our  statute  the  f)roce8s,  practice  and  proceedings  in  bills 
for  divorce  shall  be  the  same  as  in  other  cases  in  chancery, 
and  the  practice  in  chancery  is  well  settled  that  the  complain- 
ant, at  any  time  prior  to  a  decree,  has  the  right,  unless  a  cross- 
bill has  been  filed,  to  control  the  fortunes  of  his  own  bill,  and 
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dismiss  it,  as  a  matter  of  course.  Mohler  v.  Wiltberger,  7.4 
111.  164. 

Neither  do  we  tliink  there  is  anything  in  the  point  made 
that  there  was  condonation  by  delay  in  filing  the  bill.  We 
think  the  delay  was  not  unreasonable,  and  was  sufficiently 
explained. 

The  next  objection  made  is  that  the  court  refused  to  give 
the  jury  an  instruction  that  if  appellee  had  sexual  intercourse 
with  appellant  after  she  knew  that  the  incest  had  been  com- 
mitted, snch  act  would  condone  the  adultery  of  the  husband. 

This  instruction  was  properly  refused  ;  first,  because  there 
wasreallv  w  sufficient  evidence  upon  which  to  base  it;  and 
secondly,  it  is  too  general  in  its  lans^uagc.  To  have  such  an 
effect,  the  intercourse  upon  appellee's  part  must  have  been 
voluntary.  The  language  of  the  instruction  would  enibnice 
any  act  of  sexual  intercourse,  even  though  procured  by  force 
upon  the  part  of  the  husband,  and  resisted  by  the  wife. 

It  is  next  objected  that  it  was  improper  to  show  the  state- 
ments of  India  Clark  made  at  the  time  she  executed  a  written 
statement  in  which  she  declared  that  her  father  had  not  been 
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guilty  of  the  crime  of  incest  with  her. 

Such  written  statement  was  placed  in  evidence  to  contradict 
her  evidence  given  during  the  trial,  and  was  no  more  than 
provinoj  her  verbal  statements  made  prior  to  the  trial  for  the 
purpose  of  impeaching  her ;  hence  it  follows  that  all  that 
fhe  said  at  the  time  of  making  such  supposed  contradictory 
statement  was  proper  to  go  to  the  jury. 

Her  written  statement  was  not  a  contract,  and  therefore  all 
the  authorities  relied  upon  to  show  that  a  written  contract 
can  not  be  changed  or  modified  by  verbal  statements  or  expla- 
nations made  at  the  time,  are  not  in  point. 

We  have  carefully  examined  the  record  upon  the  point 
made  that  privileged  communications  were  given  in  evidcrice, 
contrary  to  the  well  established  rule  of  law  in  such  case,  and 
while  professional  etiquette  was  not  kept  at  the  high  standard 
to  be  desired,  we  can  not  say  that  the  rule  itself  has  been 
violated. 
As  to  the  merits  of  the  case,  we   do  not  care  to  enter  into 
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details.  The  charge  was  a  revolting  one,  but  the  jury  were 
the  sole  judges  of  the  relative  weight  of  the  evidence  of 
appellant  and  his  daughter,  thb  two  principal  witnesses  upon 
that  point,  and  as.  they  have  chosen  to  believe  the  daughter's 
Btatement  of  the  affair,  we  see  no  good  reason  for  interfering. 
The  decree  of  tlie  Circuit  Court  will  be  afBrmed, 

Decree  affirmed. 


Daniel  T.  Foster  and  John  Eddy 

V. 

Richard  W.  Hart. 

Evidence — Sees.  4,  Chap.  51,  R,  S. — Replevin — Partnership. 

1.  In  an  action  of  replevin  to  recover  a  wagfon  from  a  firm,  of  which  a 
surviving  partner  in  a  firm  which  had  owned  the  wagon  is  a  member,  the 
plaintiff  is  incompetent  as  a  witness  in  regard  to  statements  and  admissions 
by  the  deceased  member  of  such  former  fii-m,  touching  an  alleged  sale  to  the 
plaintiff. 

2.  Purchasers  of  a  partnership  interest  from  an .  executor,  are  repre- 
sentatives of  the  deceased  a^  to  the  property  purchased,  and  are  within  the 
protiction  of  Sec.  4,  Chap.  51,  R.  S. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Mr.  John  T.  Ltllakd,  for  appellants. 

A  purchaser  from  an  executor  stands  in  the  shoes  of  the 
executor  and  succeeds  to  all  his  rights.  He  is  a  "  representa- 
tive" of  the  deceased  and  of  liis  estate,  as  to  the  property 
purchased.  Merrill  v.  Atkin,  59  111.  19;  Davis  v.  Davis,  26 
Cal.  37;  Stuckey  v.  Bellah,  41  Ala.  700;  Wamsiey  v.  Crook, 
3  Neb.  344;  Fisher  v.  Morse,  9  Allen,  440. 

An  executor,  or  other  party  who  has  sold  property,  may 
be  made  a  party  to  the  record  bj'  notice  to  come  in  and  defend 


Third  District— May  Term,  1888.        261 


Foster  v.  Hart. 


a  suit  bronp^lit  by  a  third  party  clairaiiig  tlie  property.  Mar- 
lott  V.  Clary,  20  Ark.  281;  Brewster  v.  Countryman,  12 
Wend.  446;  iieggio  v.  Brogiotti,  7  Cush.  166;  Craighead  v. 
ilcLoney,  99  Pa.  St.  211  (216);  Bachclder  v.  Brown,  47 
ATich.  366;  Hall  v-  Hamblett,  51  Vt  589;  1  Sutherland  on 
Damages,  140. 

No  adverse  party,  or  person  having  an  interest  adverse  to  a 
surviving  partner,  is  competent  to  testify  to  an  admission  or 
eonvei'sation  with  a  deceased  partner,  not  occurring  in  the  pres- 
ence of  the  surviving  partner.  111.  Statutes,  Chap.  51,  Sec.  4; 
Henry  v. Tiffany,  5  III.  App.  548;  Hanna  v.  Wray,  77  Pa.  St.  27. 

**  These  sections  of  the  statute  like  all  other  remedial 
statutes  have  a  spirit  that  extends  beyond  the  mere  letter,  and 
it  is  the  duty  of  the  courts  to  so  construe  such  statutes  as  to 
effectuate  the  object  of  the  law-makers  as  gathered  from  the 
enactment.  A  thins:  within  the  intention  is  within  the  statute 
though  not  within  the  letter,  and  a  thing  within  the  letter  is 
not  within  the  statute  unless  within  the  intention."  Redden 
V.  Ininan,  6  III.  App.  55;  Boynton  v.  Phelj)8,  52  111.  210;  Whit- 
mer  v.  Rucker,  71  111.  410;  Stone  v.  Cook,  79  111.  428; 
Reinecke  v.  People,  15  III.  App.  241;  Perry  County  v.  Jef- 
ferson County,  94  111.  214;  People  v.  Hoffman,  97  111.  234; 
People  V.  Canal  Com'rs^  3  Scam.  153;  Berdan  v.  Allan,  10 
111.  App.  102;  Anderson  v.  C,  B.  &  Q.  R.  R.  Co.,  117  111.  26. 

ifessrs.  Xevhlle  &  Lindley,  for  appellee. 

Ve  submit  that  Mary  J.  McBean,  as  the  executrix  of  Isaac 
lIcBean,  or  in  any  capacity,  had  no  title  and  no  right  what- 
ever to  make  a  sale  of  any  of  the-  ])artnership's  property  of 
STcBean  &  Foster,  either  by  joining  the  surviving  ])artncr  in 
a  sale,  or  in  any  other  way.  On  the  death  of  Isaac  McBean 
the  legal  title  to  all  the  partnership  property  passed  by  opera- 
tion of  law  to  the  surviving  partner,  D.  T.  Foster,  and  he  alone 
had  power  to  make  sales  of  the  partnership  pro])erty.  The 
apjKjllant  Eddy  is  abundantly  proved  by  this  evidence  to  have 
had  knowledge  of  the  death  of  Isaac  McBean,  and  of  the 
further  fact  that  the  wagon  in  controversy  was  a  part  of  the 
partnership  property  of  McBean  &  Foster  prior  to  the  sale  to 
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Hart,  of  which  ho  had  notice  also.  The  appellant  Eddy  ivS 
presnmed  by  the  law  to  know  that  the  ])er6onal  representative 
of  a  deceased  partner  has  no  title  to  the  partnership  property 
or  any  part  of  it.  It  certainly  can  not  with  dignity  be  argued 
that  Mrs.  McBean  could  in  any  way  be  made  liable  on  any 
implied  w^arranty  of  tlie  title  of  the  wagon  in  controversy  for 
the  reason  that  one  who  knew  that  the  wagon  was  partner- 
ship property  is  presumed  to  know  that  she  could  have  no  title 
whatever  to  it.  Again,  there  is  no  im])lied  warranty  of  title 
to  a  chattel  by  a  vendor  unless  the  vendor  at  the  time  of  the 
sale  be  in  possession,  and  that  possession  must  be  such  as 
imi)orts  title  in  himself.  The  possession  of  an  agent,  an  officer 
of  the  law,  or  of  an  executor  or  administrator,  is  not  such  as 
will  create  or  support  an  implied  warranty  of  title  upon  the 
sale  of  a  chattel.  There  is  nothing  in  the  evidence  to  show 
that  Mrs.  McBean  ever  had  possession  of  this  wagon.  In  fact, 
the  evidence  shows  the  contrary.  On  the  above  propositions, 
we  ask  the  court's  attention  to  the  following  authorities: 
Miller  V.  Jones,  Adm'r,  39  111.  54;  Belton,  Adm'x,  and  Yates, 
Sur.,  V.  Fisher,  44  111.  32;  Bond  et  al.  v.  Kamsey,  89  111.  29; 
Vincent  &  Bertrand  v.  Morrison,  Breese,  227;  Par.  on  Con- 
tracts, Vol.  1  (6th  Ed.,  star  p.  575);  Defreeze  v.  Trumper,  1 
Johns.  274;  Yibbard  v.  Johnson,  19  Johns.  77;  lieid  v.  Barber, 
3  Cow.  272;  McCoy  v.  Artcher,  3  Barb.  323;  Bucknam  v. 
Goddard,  21  Pick.  70. 

If  an  executor  or  an  administrator  makes  any  contract 
which  he  is  not  authorized  by  the  will  or  the  law  to  make  he 
is  personally  liable  on  the  contract,  and  the  estate  is  not  liable. 
Cornthwaite  v.  Nat.  Bank,  etc.,  57  Ind.  208;  East  Tenn.  Iron 
Co.  V.  Gaskel,  2  Lea.  742;  Merchants'  Bank  v.  Weeks,  53  Vt. 
115;  Jessup  v.  Jessup,  102  111.  480;  Ferrin  v.  Myriek,  44  N. 
Y.  315. 

Mary  J.  McBean  could  lawfully  have  had  no  more  connec- 
tion with  the  sale  of  this  wagon  to  Foster  &  Eddy  than  any 
other  person  could  have  had.  Statute,  Ch.  3,  Sees.  87  to  90; 
Forrester,  Ex.,  v.  Oliver,  Adm'r,  1  III.  App.  259;  Kemick, 
Adm'r,  v.  Ewing,  42  111.  342. 

The  pretended  sale  of  the  wagon  in  controversy  by  Foster 
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to  Foster  &  Eddy,  ?'.  e.^  to  himself  and  Eddy,  is  and  was  abso- 
lutely void  as  against   the   executrix.     Nelson  v.  Haynes,  66 

111:  487. 

CoNGKR,  J.  This  is  a  replevin  suit  for  a  wagon  worth  about 
|200.  The  wagon  was  owned  by  McBeah  &  Foster,  a  firm 
conducting  a  bus  line  and  transportation  business  in  Bloom- 
iijgton,  Illinois,  nntil  March  30,  1887,  when  McBean  died, 
leaving  Foster,  his  surviving  partner,  and  Mary  J.  McBean," 
his  executrix,  to  settle  his  estate.  On  Jime  1,  1887,- the  said 
surviving  partner  and  executrix  sold  the  undivided  ])artner- 
ship  interest  of  Isaac  McBean,  deceased,  in  the  bus  line  and 
transportation  business,  including  the  wagon  in  controversy,  to 
appellant,  John  Eddy,  who  formed  a  partnership  with  the 
enrviving  ]iartner,  D.  T.  Foster,  to  continue  the  bus  line  and 
ti-ansportation  business.  On  June  11,  1887,  appellee,  Hart, 
replcvit'd  said  wagon  from  Foster  &  Eddy,  claiming  he  had 
bought  the  wagon  of  Isaac  McBean  some  two  weeks  before 
McBean's  death. 

Appellee,  Hart,  against  the  objection  of  appellants,  was 
permitted  to  testify  as  to  this  transaction  with  McBean, 
including  the  statements  of  McBean-  in  reference  thereto. 

The  only  question  we  deem  it  necessary  to  notice  is,  whetlier 
Hart  was  a  competent  witness  by  whom  to  prove  the  state- 
ments and  admissions  of  McBean. 

Section  4  of  Chapter  61,  R.  S.,  provides:  "In  any  action, 
suit  or  proceeding  by  or  against  any  surviving  partner  or 
partners,  *  *  *  no  adverse  party,  or  person  adversely 
mterested  in  the  event  thereof,  shall  by  virtue  of  section 
1  of  this  act  be  rendered  a  competent  witness  to  testify  to  any 
admission  or  convei'sation  by  any  deceased  partner  or  joint 
contractor,  nnless  some  one  or  more  of  the  surviving  partners 
or  joint  contractors  were  also  present  at  the  time  of  such 
admission  or  conversation."  *  *  *  Had  Ilart  sought  to 
recover  the  wagon  in  question  from  Foster,  the  surviving 
partner,  before  the  interest  in  such  property  had  been  sold  to 
Eddy,  it  is  quite  clear  McBean's  conversations  and  admissions 
could  not  have  been  proven  b3'  Elart,  when  made,  as  in  this 
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case,  in  the  absei.ce  of  Foster.  And  we  perceive  no  gi»^d 
reason  why  the  same  rnle  would  not  be  applied  under  the  cir- 
cumstances existing  in  the  case  at  bar. 

The  intention  of  this  limitation  was  to  secure  mntualitj  of 
right  in  testifying,  and  that  one  party  to  the  suit  should  not 
testify  in  a  case  wlien  the  party  with  whom  the  contract  was 
made,  or  the  transaction  was  had,  was  dead,  or  from  any  cause 
incapacitated  from  testifying.  Whitmer  v.  Eucker,  71  111. 
410. 

The  section  under  consideration  should  be  construed  so 
as  to  effectuate  the  object  and  intention  of  the  Legislature, 
and  that  was,  when  a  party  to  a  contract  is  dead,  those  wlio 
succeed  to  his  rights  in  the  subject-matter  of  the  contract, 
whether  as  executors,  heirs,  surviving  partners  or  j)urchaser6. 
shall  be  protected  from  the  statements  and  convereations  of 
the  deceased,  made  in  their  absence,  when  sought  to  be  shown 
by  the  testimony  of  the  adverse  party.  Were  it  otherwise, 
the  moment  the  interest  in  property  of  a  deceased  partner 
should  be  sold,  a  party  claiming  such  property,  whose  mouth 
up  to  that  time  would  be  closed  by  the  law,  could  claim  it 
as  against  the  purchaser  and  maintain  his  claim  by  testify- 
ing to  the  conversations  of  the  deceased;  thus  practically 
destroying  the  beneficial  effects  of  the  statute. 

If  the  property  of  a  deceased  partner  can  only  be  protected 
against  the  testimony  of  an  adverse  party  up  to  the  time  it  is 
unsold,  and  the  moment  it  passes  into  tlie  hands  of  a  pur- 
chaser it  is  no  longer  under  such  protection,  the  right  of  the 
surviving  partner  to  sell  the  interest  of  his  deceased  partner 
would  be  of  little  value. 

We  hold  in  this  case  that  the  testimony  received  was  not 
competent,  iirst,  because  it  was  substantially  a  suit  against 
Foster  as  surviving  ])artnpr,  and  secondly,  because  Foster  and 
Eddy,  as  tiie  i^irchasers  of  the  deceased's  interest  in  the  prop- 
erty, had  a  right  to  invoke  the  aid  of  the  statute,  the  same  as 
Foster  could  had  he  been  sued  alone  as  surviving  partner. 
The  judgment  of  the  Circuit  Court  will  be  reversed  and  tlie 
cause  remanded. 

lieveraed  and  reTnanded. 
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The  Phoenix  Insurance  Company  of  Ha^jtpord, 

Connecticut, 

V. 

Isaac  M.  Frisch  and  David  Frisch,  Partners. 

Insurance^Pleading — Damages — Practice. 

1.  A  general  demurrer  can  not  be  sustained  to  a  declaration  containing 
one  ^(Kxl  count. 

2.  Up  n  appeal  from  a  judgment  by  defendant  it  will  be  presumed  that 
the  evidence  whs  sufficient  to  sustain  the  finding  as  to  damages,  when  it  is 
not  preserved  in  the  record. 

[Opinion  filed  November  23,  188S.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Crkighton,  Judge,  presiding. 

Messrs.  Wilson  &  Jones,  for  appellant, 
llessrs.  Jones  &  Salzenstein,  for  appellees. 

Cogger,  J.  This  is  an  action  of  assumpsit.  The  declara- 
tion contained  a  special  count  upon  an  .  insurance  policy,  and 
also  the  common  counts.  To  this  declaration  appellant  tiled  a 
general  demurrer,  which  the  court  overruled,  and  thereupon 
appellant  tiled  a  plea  of  the  general  issue;  but  this  was,  by 
leave  of  court,  withdrawn  by  appellant;  and  refusing  to 
plead  further,  a  judgment  by  default  was  taken  against  it, 
evideuce  heard  by  the  court,  and  appellee's  damages  assessed 
at  the  sum  of  $1,067.84,  upon  which  judgment  was  rendered 
as^inst  appellant. 

The  eri'ors  assigned  upon  the  record  are : 

Ist.  The  court  erred  in  rendering  judgment  against  appel- 
lant. 

2d.  The  court  erred  in  overruling  the  demurrer  to  the 
plaintiff's  declaration. 
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Without  determining  the  sufdciency  of  the  special  count, 
there  can  be  no  question  that  the  common  counts  were  good, 
and  it  is  well  settled  that  a  general  demurrer  can  not  be  sus- 
tained to  a  declaration  containing  one  good  count,  however 
many  bad  ones  there  maybe:  Reece  v.  Smith,  94  111.  362,  and 
authorities  therein  cited. 

Tlie  evidence  heard  by  the  <jourt  upon  the  assessment  of 
damages  is  not  preserved  in  the  record,  and  we  must  there- 
fore presume  it  was  sufficient  to  support  the  finding  of  the 
court.     Motsinger  v.  Coleman,  16  111.  71. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


Jefferson  Parrott 

V. 

Joseph  B.  Swain. 

Eiitirp  Contracts — Action  to  Recover  for  Threshing — E  ride  nee — Error 
without  Prejudice, 

1.  It  is  proper  to  sustain  an  objection  to  a  question  which  calls  for  a  con- 
clusion from  other  facts. 

2.  This  court  will  not  reverse  for  an  error  which  has  worked  no  injury 
to  the  appellant. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  O.  P.  Thompson,  Judge,  presiding. 

Messrs.  C.  11.  Dummer  and  Oscar  A.  De  Letjw,  for  appel- 
lant. 

Messrs.  Morrison  &  Whitlock  and  George  W.  Smith,  for 
appellee. 
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Conger,  J.  This  was  a  suit  by  appellee  against  appellant 
to  recover  for  thi-eshmg  the  wheat  in  a  nine-acre  wheat  field 
ofapi)eliaDt 

The  defense  was  that  the  contract  of  threshing  also  included 
another  field  of  appellant  containing  about  fourteen  acres,  and 
Ijing  one  and  a  half  to  two  miles  distant  from  the  former. 

The  work  was  finished  in  the  first  field  on  Saturday 
afternoon  from  five  to  six  o'clock,  and  appellee  desired  to 
move  his  machine  to  the  second  field  and  finish  that  also  that 
afternoon,  claiming  that  on  Monday  he  was  compelled  to 
work  elsewhere,  and  also  insisting  that  the  work  could  be  done 
that  evening.  Appellant  insisted  that  it  was  tOQ  late,  and  that 
thej  could  not  move  the  machine,  set  it  up  and  complete  the 
job  until  after  dark,  and  that  his  men  whom  he  had  hired 
were  not  willing  to  work  so  late. 

The  evidence  was  conflicting  as  to  what  the  contract  was,  as 
to  the  time  the  first  field  was  finished,  and  also  the  time  it 
would  take  to  complete  the  second.  Verdict  and  judgment 
for  appellee  for  $7,  being  his  full  charges  for  threshing  the 
iirst  field. 

Several  of  the  witnesses  were  asked  by  appellant's  counsel 
the  following  question:  "Was  there  time  that  night  to  go 
over  to  the  other  wheat  field  and  thresh  the  wheat  there  that 
ni<^lit?"  Objection  being  made,  the  objection  was  sustained 
and  exception  taken,  and  this  is  the  principal  error  relied  upon 
by  appellant. 

The  most  serious  objection  to  the  question  is,  that  the 
answer  to  it  would*  only  be  the  witnesses'  conclusion  from 
other  facts,  such  as  the  distance  over  which  the  machine  would 
have  to  be  moved,  the  time  required  to  move  it,  the  time  the 
^rst  field  was  finished,  and  the  time  it  would  require  to  thresh 
the  second  field. 

All  these  separate  facts  (unless  perhaps  the  last)  were  gone 
into  by  the  witnesses,  so  far  as  the  parties  jipon  either  side 
desired,  without  objection,  and  the  ultimate  conclusion  to  be 
reached  from  them  all,  whether  there  was  or  not  sufficient 
time  to  thresh  the  second  field  in  a  reasonable  and  customary 
banner,  would  have  to  be  determined  by  the  jury. 
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Appellant,  upon  cross-examination,  did  give  to  the  jury  his 
opinion  tliat  it  was  too  late,  after  finishing  the  first  field,  to 
complete  the  second  that  night.  Nearly  all  the  witnesses  gave 
their  opinion  as  to  the  time  when  the  first  field  was  finished, 
and  the  only  expert  witness  upon  the  question  of  the  time  it 
would  take  to  move  the  machine,  stated  that  it  would  take 
from  one  and  three  quarters  of  an  hour  to  two  hours  to  do  so. 

We  are  therefore  of  the  opinion  that  the  jury  were  as 
fully  informed  upon  .this  question  as  they  would  have  been 
had  the  excluded  evidence  been  admitted. 

m 

It  is  also  urged  that  the  court  erred  in  sustaining  tlie  objec- 
tions to  the  evidence  offered  by  appellant  as  to  his  damages; 
but  as  the  verdict  of  the  jury  can  only  be  sustained  upon 
the  theory  that  aj) police's  version  of  the  contract  was  the 
true  one,  the  eiror,  if  any,  would  work  no  hardship  to  the 
appellant;  for  if  appellee  complied  with  his  contract,  and 
threshing  the  second  field  was  not  done  because  of  the  fault 
of  appellant,  as  the  jury  have  found,  no  question  of  damages 
to  appellant  from  a  failure  to  thresh  the  second  field  could 
arise. 

The  judgment  of  the  County  Court  will  be  affirmed. 

Judg77ient  affirmed. 
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50  6^1  James  M.  Gooch 
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Ti    580  V. 

John  M.  Tobias, 

Treffpass — hi  struct  ion  8. 

1.  This  court  reverses  a  verdict  for  the  defendant  in  an  action  of  tres- 
pass for  destroyinsr  certain  croods.  on  the  ground  that  instructions  given  for 
the  defendant  call  fgr  a  higher  degree  of  proof  than  is  required  in  civil 
cases. 

2.  The  law  does  not  require  the  plaintiff  to  "satisfy"  or  "convince 
the  jury  by  a  preponderance  of  evidence  in  such  cases. 

[Opinion  filed  November  23,  1888.] 
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ii'PEAL  from  the  Circuit  Court  of  Ciark  County;  the  llou. 
J'  W.  Wilkin,  Judge,  presiding. 

Messrs.  Golden  &  Hamill,  for  appellant, 

Mr.  James  W.  Graham,  for  appellee. 

Wali^  p.  J.  This  was  an  action  of  trespass  for  destroyinof 
certain  goods  of  the  plaintiflE.  The  verdict  was  for  the 
defendant  and  judgment  was  rendered  accordingly,  a  motion 
for  a  new  trial  having  been  overruled. 

The  court  gave  the  following  instructions  at  the  instance  of 
defendant : 

"The  conrt  instructs  the  jury  that,  while  circumstantial  evi- 
dence is  legal  and  competent  in  this  case,  yet  in  order  to  make 
his  case  by  circumstantial  evidence,  i)laintiflp  must  have  proved 
such  circnmstonces  as  to  -satisfy  the  jury  by  a  preponderance 
of  the  evidence  that  the  defendant  committed  the  wrontjful 
act  charfjed. 

"The  court  instructs  th-e  jury  that  if  they  believe  from 
the  evidence  that  tho  defendant,  John  M.  Tobias,  or  somu 
other  person,  destroyqd  the  goods  of  the  plaintiff,  then  in  that 
event  the  jury  should  return  a.  verdict  of  not  guilty,  unless 
the  jury  are  convinced  by  a  preponderance  of  the  evidence  in 
the  case  that  the  defendant,  John  M.  Tobias,  is  guilty." 

These  instructions  call  for  a  higher  degree  of  proof  than 
t!ie  law  requires  in  order  to  warrant  a  recovery  in  civil  cases, 
and  in  the  light  of  the  following  decisions  of  the  Supreme 
Conrt,  it  was  error  to  give  them:  Ilerrick  v.  Gray,  83  111, 
85;  Graves  v.Caldsvell,  90  111.  612;  Protection  Life  Ins.  Co. 
V.  Dell,  91  III.  174;  Euff  v.  Jarrett,  94  111.  475 ;  Stratton  v. 
Central  Ctiy  Horse  Ky.  Co.,  95  111.  25. 

The  evidence  was  such  that  it  is  impossible  to  say  the  plaint- 
iff was  not  unduly  prejudiced  by  this  action  of  the  court.  The 
judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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29    270| 
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The  Lake  Erie  &  Western  Railroad  Company 

V. 

Harmon  Helmerick. 

RaUroids —Fires  —Negliffpifce — Ds/ective  Spark  Arrester —Separaf ion 
<\t'  Jnry — EHdence — Instructions, 

1.  Tn  an  action  to  recover  daninges  PulTr-red  by  fire  alleged  to  have  been  _ 
icrnited  by  sparks  escaping  from  a  locomotive  engine,  this  court  declines   to 
interfere  with  the  verdict  for  plaintiff,  there  being  a  conflict  of  evidence 
and  no  substantial  error  in  the  inRtruetions. 

2.  Evidence  as  to  smoke  arising  along  the  line  of  a  railroad,  some  time 
after  the  pas««age  of  a  train,  is  competent  in  an  action  alleging  loss  by  fire 
through  the  nejrjipence  6f  the  company. 

3.  Where  the  material  parts  of  instructions  refused  are  incorporated  in 
those  given,  no  compLiint  can  be  made. 

4.  While  it  is  proper  to  refuse  an  instruction  which  is  argumentative 
and  calculated  to  lead  the  minds  of  the  jury  in  a  particular  direction,  this 
court  will  not  reverse,  where  the  argument  is  unimportant  and  there  is  no 
such  undue  reference  to  particular  features  of  the  proof  as  to  warrant  such 
action- 

5.'  The  mere  separation  of  the  jury  is  not  sufficient  ground  for  revers^al 
where  no  injury  is  shown. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon. 
Alfrpjd  Sample,  Judge,  presiding. 

Mr.  Milton  11.  Cloud,  for  appellant 

Appellee's  fifth  instruction  assumes  tliat  "a  new  improve- 
ment has  been  made,  and  has  been  tested  and  generally  ap- 
])roved  as  the  better  appliance,"  and  tells  the  jury,  in  etfect, 
that  it  was  the  duty  of  ajipellant  to  adopt  sneli  new  improve- 
ment. This  was  error.  Yundt  v.  Hartrunft,  41  HI.  9;  Small 
V.  Brainard,  44:  III.  355;  Ilassett  v.  Johnson,  48  111.  68;  Adams 
V.  Smith,  58  111.  417-'21;  Jamison  v.  Graham,  67  111.  94;  Far- 
nan  v.  Childs,  60  111.  544;  St.  L.,  A.  &  T.  II.  RE.  Co.  v. 
Manly,  68  III.  300;  Wilson  v.  Bauman,  80  111.  493;  Gohh  v. 
Doerle,  85  111.  614. 
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The  sixth  instruction  announces  no  rule  of  law  by  which 
tlie  jury  are  to  be  governed,  but  is  confined  to  questions  of 
fact  only.  This  is  a  direct  violation  of  section  51  of  the  prac- 
tice act.    2  Starr  &  C.  111.  Stat,  p.  1814,  •[  52. 

It  singles  out  that  part  of  the  evidence  which  is  purely;  the- 
oretical, and  which  is  shown  to  bo  erroneous,  even  in  theory, 
by  the  p^reat  weight  of  the  evidence,  and  tells  the  jury  that 
upon  it  alone  they  are  to  determine  a  controlling  fact  in  the 
case. 

It  entirely  ignores  and  takes  from  the  jury  the  evidence  of 
witnesses  who  testify  to  the  condition  of  repair  the  engine 
was  in,  and  also  the  manner  of  its  operation,  as  well  as  the 
character  of  the  engineer  operating  it.  It  excludes  also  from 
the  consideration  of  the  jury  the  fact  that  sparks  may  be  car- 
ried considerable  distances  by  the  wind,  and  that  the  wind  was 
blowing  at  the  times  these  tires  occurred;  all  of  which  matters 
were  involved  in  this  very  inquiry,  and  were  more  important 
to  be  considered  in  arriving  at  its  correct  determination  than 
was  the  matter  to  which  the  court  called  the  attention  of  the 
jury  as  being  the  only  one  they  need  consider  on  that  point. 
This  was  highly  improper  and  misleading.  C,  B.  &  Q.  R.  K. 
Co.  V.  Gritfin,  68  111.  499;  Hatch  v.  Marsh,  71  111.  370-4;  St. 
L.  &  L.  E.  Ry.  Co.  v.  Britz,  72  111.  256-61;  Ogden  v.  Kirby, 

79  111.  555;  France  v.  Badger,  79  111.  441-50;  Evans  v.  George, 

80  111.  51-4;  Cushman  v.  Cogswell,  86  111.  62;  Protection  Life 
Ins.  Co.  V.  Dill,  91  111.  175-7. 

The  instruction  is  a  mere  argument  of  the  facts  in  favor  of 
appellee.  C,  B.  &  Q.  R.  R.  Co.  v.  Griffin,  68  111.  499;  Thorp 
V.  Goewev,  85  111.  611. 

And  was  long  and  involved  and  tended  to  confuse  and  lend 
the  minds  of  the  jury  from  facts  proper  to  be  considered. 
Roe  V.  Taylor,  45  111.  485;  Chapman  v.  Cawrey,  50  111.  512; 
Thompson  v.  Force,  65  111.  370. 

That  it  was  improper  oh  all  these  points,  and  also  for  the 
reason  that  it  pretended  to  recite  part  of  the  testimony  in  the 
case.    See  E.  &  W.  G.  R.  Co.  v.  People  ex  rel.,  96  III.  584. 

Messrs.    Cook   &   Moffett  and   Tipton   &   IIoffett,  for 

appellee. 
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^*We  have  often  decided  that  it  is  negligence  in  a  railroad 
company,  failing  to  provide  all  the  most  approved  appliances 
to  arrest  sparks  issuing  from  the  smokestacks  of  its  entwines." 
I.  C.  K.  K.  Co.  V.  McClelland,  42  III.  355. 

They  should  be  required  to  provide  and  keep  constantly  in 
use,  and  in  proper  repair,  the  most  a])proved  machinery  to 
prevent  fire  spreading  from  their  engines  to  the  farms  and 
buildings  along  the  line  of  their  roads.  T.,  P.  &  W.  R.  R. 
Co.  V.  Pindar  et  ah,  53  III.  447;  I.  C.  R  R.  Co.  v.  Mill^,  42 
111.  408;  O.  &  M.  R.  R.  Co.  v.  Shanfelt,  47  111.  497. 

Experience  has  demonstrated  that  railway  companies,  by 
the  use  of  certain  mechanical  contrivances,  can  prevent  the 
e:nis8ion  of  sparks  from  locomotive  engines,  in  such  quantities, 
at  least,  as  would  not  be  at  all  dangerous  to  property  in  the 
immediate  proximity.  C  &  A.  R.  R.  Co.  v.  Quaintance,  58 
111.  389. 

Negligence  ought  to  be  implied  from  the  escape  of  fire,  and 
the  07111S  should  be  upon  the  company  against  which  an  acticm 
is  brought  to  shuw  that  all  the  mostapjiroved  mechanical  con- 
trivances were  used  upon  the  engine  to  prevent  its  escape. 
Bass  V.  C,  B.  &  Q.  R.  R.  Co.,  27  111.  9. 

Our  sixth  instruction  is  attacked  as  *Miighly  improper  and 
misleading."  There  was  certainly  abundant  evidence  upon 
which  to  found  it.  Instead  of  interfering  with  the  province 
of  the  jury,  it  sim;)ly  informed  them  that  if  they  believed 
certain  facts  from  the  evidence,  then  it  was  for  them  to  say 
whether  certain  material  things  necessary  for  appellant's 
defense  had  been  proven.  The  jury  had  a  right  from  these' 
facts  alone,  to  find  for  appellee.  Sibley  v.  Northern  Pacific 
R.  R.  Co.,  21  K  W.  Rep.  732;  I.,  B.  &  W.  R  R  Co.  v.  Nice- 
wander  et  ah,  21  III.  App.  305. 

This  instruction  was  given  npon  one  branch  of  the  case  and 
does  not,  by  word  or  implication,  exclude  other  evidence  as 
to  the  sufficiency  of  appellant's  appliance.  These  facts,  if 
proven,  furni?>h  direct  evidence  that  the  engine  or  appliance 
was  out  of  order.  Babc(jck  et  al.  v.  Chicago  *&  N.  W.  Ry. 
Co.,  62  Iowa,  593;  Slosson  v.  Burlington,  C.  R.  &  N.  R)'. 
Co.,  00  Iowa,  214. 
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The  jury  had  a  right  to,  and  should  determine  from  the 
evidence  wliether  an  undue  amount  of  sparks  had  been  emit- 
ted and  produced  the  iires.  Great  Western  R.  K.  Co.  v. 
Haworth,  39  111.  346. 

The  more  separation  of  the  jurors  where  there  is  no  ground 
forsuspicion  that  they  have  been  tani])ered  with,  is  no  cause  for 
a  new  trial.  Miller  v  People,  39  111.  457;  Jones  v.  Warner,  bl 
111.343;  Parsons  v.  Huff,  38  Me.  137;  Edrington  v. Kiger,  4  Tex- 
89;  State  v.  Barton,  19  Mo.  227 ;  Downer  v.  Baxter,  30  Vt.  467. 

Wall,  P.  J.  The  appellee  recovered  a  judgment  against 
the  appellant  for  $225,  on  ac -ount  of  damages  to  meadow  and 
hedge  from  fire  set  by  locomotive  engines  of  appellant. 
There  were  two  fires,  one  on  the  3d  of  August,  1887,  the  other 
on  the  5th  of  the  same  month.  Both  were  set  bv  the  same 
engine,  No.  41,  hauling  the  local  freiglit  train  east.  It  is  not 
altogether  certain  whether  the  fire,  in  either  case,  started  on 
tlie  right  of  way  or  on  the  adjoining  premises  of  the  plaintifl^, 
but  as  the  appellant  insists,  and  as  Is  perhaps  true,  it  is  probable 
that  it  started  beyond  the  right  of  way. 

There  is  sufficient  evidence  to  warrant  the  verdict  as  to  the 
amonnt  of  damages,  and  so  far  as  questions  of  fact  are  con- 
cerned, the  field  is  narrowed  to  the  single  point  as  to  whether 
the  engine  was  properly  equipped  with  a  spark  arrester,  in 
good  repair  at  the  time,  and  was  properly  handled.    . 

The  fire  having  been  set  by  the  engine  of  defendant,  a 
prima  facie  case  of  negligence  appeared.  Chap.  114,  Par.  104, 
Starr  &  C.  111.  Stat.  And  the  onus  devolved  npon  the  defend- 
ant to  prove  compliance  with  its  legal  duty,  in  providing  suit- 
able means  to  prevent  the  escape  of  fire. 

It  appeared  that  the  engine  set  not  only  the  fires  npon 
plaintiff's  land,  but  quite  a  number  of  other  fires  in  that 
vicinity  at  the  same  time;  and  if  it  is  true  that  in  each  instance 
the  spark  alighted  beyond  the  right  of  way,  there  was  much 
to  induce  the  belief  that  the  spark  arrester  in  use  was  out  of 
repair,  or  that  it  was  sufficient  in  its  mode  of  construction. 

It  did  not  appear  that  the  engine  was  overworked  or  that 
the  speed  was  unusual,  so  that  the  inquiry  is  again  limited 
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and  aflfects  only  the  mode  of  conetraction  and  the  then  condition 
of  the  spark  arrester.  There  was  proof  that  tlie  device  in  use 
wonid  probably  not  throw  a  spark  with  sufficient  fire  to  ignite 
the  grass  as  far  as  was  done  if  in  good  order,  and  while  there 
was  evidence  tending  to  ehow  that  it  was  in  good  order,  yet 
the  significant  fact  remained  that  the  engine  was  throwing 
too  much  fire. 

In  this  connection  it  is  proper  to  notice  the  sixth  instruc- 
tion given  for  plaintiff,  which  was,  in  effect,  that  though 
it  might  appear  from  the  evidence  that  tlie  engine  had  upon 
it  the  most  approved  appliance  to  prevent  the  eecape  of  lire, 
yet  if  the  jury  believed  from  the  evidence  that  an  engine  so 
equipped,  in  good  order  and  carefully  managed,  would  not 
allow  sparks  to  escape  of  such  a  size  as  to  carry  and  set  fire 
at  a  greater  distance  than  twenty-five  feet,  and  that  this  engine 
being  so  equipped  did  throw  sparks  of  such  a  size  as  to  carry 
fire  into  plaintiff's  field  a  greater  distance  than  twenty- 
five  feet,  then  it  would  be  for  the  jury  to  say  whether, 
at  the  time,  the  appliance  was  in  good  order  and  the  engine 
properly  handled.  There  was  evidence  upon  which  to  predi- 
cate this  projwsition,  but  the  principal  objection  taken  to  the 
instruction  is  that  it  omitted  all  reference  to  certain  positive 
evidence  tending  to  show  that  the  appliance  was  in  good  order, 
and  that  sparks  might  be  carried  by  the  wind  a  greater  Jis- 
tancc.  TJie  point  in  the  instruction  is  as  to  the  emission  of  a 
spark  large  enough  to  carry  and  set  fire  the  distance  named, 
and  it  is  not  important  whether  the  spark  was  itself  borne  by 
the  wind  or  by  the  force  by  which  it  was  thrown  out. 

The  value  of  the  spark  arrester  is  mainly  in  contining  and 
breaking  up  the  spark  so  that  when  it  escapes  its  cai)acity  to 
ciirry  fire  will  be  so  reduced  as  to  render  it  comi:aratively 
harmless;  and  it  was  with  reference  to  this  aspect  of  the  sub- 
ject that  the  instruction  was  presented. 

Another  instruction  given  at  the  instance  of  defendant  told 
the  jury  that  if  they  believed  the  fire  would  not  have  been 
carried  so  far  but  for  the  wind,  and  that  there  is  no  contriv- 
ance known  and  approved  which  would  have  prevented  such 
escape  and  carrying  of  fire  by  the  wind,  then  defc.ndant  was 
not  liable,  whether  it  had  the  best  appliance  or  not.     Nor  was 
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itneceseary  to  embody  in  this  instruction  a  reference  to  the  pos- 
itive proof  tending  to  show  this  appliance  was  then  in  good 
order.  The  instruction  was  dealing  with  a  theory  simply  sup- 
ported by  proof  that  certain  consequences  would  not  follow 
without  certain  conditions  or  causes,  and  if  the  consequence 
appeared,  the  jury  should  determine  whether  the  supposed 
condition  did  in  fact  exist  The  syllogism  involved  would  of 
coarse  warmnt  the  conclusion  that  the  condition  or  cause  was 
there — and  so  the  proposition  might  have  been  stated.  Per- 
haps the  greatest  real  objection  to  the  instruction  is  that  it  is 
argumentative.  All  instructions  are  so  necessarily  to  some 
extent;  even  the  simplest  statement  of  the  law  with  reference 
to  facts  admitted  or  assumed,  or  to  hypothetical  facts,  will 
always  set  up  a  process  of  reasoning  which  partakes  of  argu- 
ment more  or  less. 

When  an  instruction  is  too  argumentative,  and  therefore  is 
too  much  calculated  to  lead  the  mind  of  the  jury  in  a 
particular  direction,  there  is  error;  and  whether  there  is  error 
in  the  given  case  must  depend  upon  all  the  circumstances  and 
conditions  that  are  present.  The  argument  here  involved  is 
80  elementary  and  so  self-evident  that  it  need  not  have  been 
Boggested,  nw  can  we  say  tiiat  a  reference  to  it  by  the  court 
ought  to  be  deemed  "reversible  error."  When  all  the 
instructions  touching  upon  this  aspect  of  the  case  are  consid- 
ered, we  can  not  say  there  was  in  this  one  such  undue  refer- 
ence to  particular  features  of  the  proof  as  to  warrant  us  in 
reversing  the  judgment 

The  fifth  instruction  for  plaintiff  is  objected  to  because  it 
assumes  too  much  as  to  new  improvements  and  tells  the  jury 
in  effect,  it  was  the  duty  of  appellant  to  adopt  such  new 
improvements.     We  think  it  is  not  faulty  in  that  respect 

Objections  urged  to  other  instructions  for  plaintiff  are  not 
substantial,  and  there  is  no  occasion  to  take  the  time  necessary 
to  analyze  each  instruction  and  demonstrate  the  untenable 
nature  of  each  objection.  It  is  objected  that  the  court  erred 
in  refusing  certain  instructions  asked  by  appellant,  but  on 
examination  we  find  that  the  material  and  substantial  portion 
of  those  refused  is  contained  in  those  given,  so  that  there  is 
no  real  ground  of  complaint  in  this  respect. 
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It  is  also  objected  that  the  court  erred  in  allowing  plaintiff 
to  prove  by  a  witness  that  he  saw  smoke  along  the  line  of  the 
road  after  this  engine  41  liad  passed,  but  not  at  the  plaintiff's 
premises.  It  is  admitted  that  it  would  have  been  competent 
to  prove  that  there  was  fire  after  it  had  passed,  but  that  tlio 
proof  of  smoke  presupposed  better  evidence  as  to  its  origin 
and  cause.  It  can  not  be  supposed  that  tliere  was  necessarily 
any  one  who  knew  more  than  these  witnesses ;  what  they 
knew  was  competent.  When  smoke  is  seen,  fire  is  to  be  ]>re- 
Bumed  ;  and  while  those  who  actually  saw  the  fire  might  have 
given  a  more  helpful  statement  than  those  who  saw  the  smoke 
merely,  yet  the  one  is  as  competent  as  the  other;  and  the  value 
of  the  proof  would  be  for  the  jury  to  determine. 

It  is  urged,  finally,  that  the  judge  of  the  court  erred  in 
permitting  the  jury  to  separate  about  the  hour  of  midnight 
until  3:30  a.  m.  This  action  of  the  court  was  accompanied  by 
very  full  directions  to  guard  the  jury  against  receiving  any 
outside  communications  or  impressions,  and  there  is  nothing 
to  show  that  there  was  any  evil  result  of  such  separation.  In 
this  there  was  no  error.  In  capital  cases  even,  where  life  is 
at  stake,  the  separation  of  a  jury  without  consent  is  not  of 
itself  error  and  ground  for  new  trial.  Something  jnore  must  be 
shown  ;  it  must  be  shown  that  the  defendant  might  have  been 
prejudiced  by  it ;  that  the  jurors,  or  some  of  them,  might 
have  been  tampered  with  or  improperly  influenced  or  some 
means  exerted  over  them  in  consequence  of  their  separation 
so  as  to  affect  the  verdict.  Reins  v.  The  People,  etc.,  30 
111.  256  ;  Miller  v.  The  People,  etc.,  39  111.  457. 

As  has  been  stated  already,  the  main  point  for  the  jury  to 
settle  was  whether  the  defendant  had  used  proper  care  to 
prevent  the  escape  of  fire;  and  while,  as  to  this,  there  was  con- 
flict and  room  for  difference  of  opinion,  yet  we  think  the  con- 
clusion reached  is  not  without  sufficient  warrant  in  the  proof. 

The  law  was  presented  to  the  jury  so  fully  and  fairly  by  the 
instructions  when  considered  as  a  series,  that  it  would,  in  our 
opinion,  be  a  perversion  of  justice  to  reverse  the  judgment 
because  of  any  of  the  errors  alleged.  The  judgment  will  be 
aflirmed. 

J'udgment  affirmed^ 
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Daniel  Cohen  \'Wm 

V. 

John  V.  Farwell  et  al. 

Yohnfary  Assignments — Jurisdiction  of  County  Court — Sec.  5,  Act  of 
m-FUading. 

1.  The  jurisdiction  of  the  Comity  Court  in  ma+ters  of  voluntary  assign- 
ment depends  upon  the  execution  of  an  assignment  subfitantiully  in  the 
mode  prescribed  by  the  statute. 

2.  A  transfer  by  a  debtor' of  all  his  property  to  a  trustee  for  the  benefit 
of  certain  of  hi?  creditors,  leaving  others  unsecured,  no  intention  being  shown 
to  follow  the  statute  governing  voluntary  assignments,  is  not  within  the  juris- 
dWion  of  the  County  Court  touching  assignments  for  the  benefit  of 
creditors. 

[Opinion  filed  November  23,  1888.] 

In  ERROR  to  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  B.  Mann,  for  plaintiff  in  error. 

It  will  not  be  contended  that  the  County  Court  can  obtain 
any  jurisdiction  unless  an  assignment  has  been  in  fact  made. 
This  is  not  an  attack  by  defendants  in  error  upon  a  fraudulent 
assignment,  but  is  a  claim  on  their  part  that  an  assignment  has 
been  made. 

The  insti'ument  itself,  without  the  benefit  of  any  explana- 
tion by  the  circumstances  and  agreements  concurring  with  its 
execution,  does  not  amount  to  an  assignment.  To  constitute 
a  paper  such  an  assignment  as  will  give  the  County  Court 
jurisdiction,  it  must  be  of  such  a  formal  and  valid  nature  as  to 
render  the  property  in  the  hands  of  the  assignee  free  from 
attachment  at  the  suit  of  a  creditor  and  the  entire  proceeds 
thereof  free  from  garnishment  It  is  not  enough  that  the 
instmmentshould  be  good  inter  pa7'tes,'  itmust  be  good  as  to  all 
persons  who  may  be  interested  in  the  property  with  which  it 
deals.    This  must  be  the  rule  because  the  assignment  is  the 
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jurisdictional  fact  which  must  exist  before  the  County  Court 
can  act. 

If  this  instrument  had  been  intended  as  ati  assignment  it 
would  have  been  insufficient  and  invalid  for  the  reason  that  it 
was  not  executed  as  required  by  the  statute. 

An  acknowledgment  is  absolutely  necessary  to  the  validity 
of  an  assignment,  and  the  failure  to  acknowledge  is  not  cured 
by  the  delivery  of  the  property  to  the  assignee.  Hardmann 
V.  Bowen,  39  K  Y.  196. 

This  case  has  been  approvin!:rly  commented  upon  and  re- 
affirmed by  the  courts  of  New  York  in  the  following  cases: 
Britton  v.  Lorenx,  45  N.  Y.  51;  Fairchild  v.Gwynno,  10  Abb. 
Pr.  23;  14  Abb.  N.  C.  447. 

It  was  the  intention  of  our  Legislature  to  create  a  new  and 
complete  law  governing  assignments,  or  at  least  to  make  very 
important  modifications  of  the  common  law.  In  such  an  event 
the  provisions  of  the  statute  become  mandatory.  This  posi- 
tion is  not  in  the  least  weakened  by  those  cases  which  hold 
that  the  provisions  of  the  statirte  which  govern  the  action  of 
the  assignee  after  the  assignment  is  made,  are  merely  directory. 
The  act  of  the  assignor  is  the  first  step  in  the  process  of  an 
assignment.  When  he  acts  properly,  then  others  besides  the 
assignee  become  interested  in  the  matter,  and  their  rights  are 
properly  to  be  protected  against  his  acts  of  misprision.  Tlie 
assignor  and  assignee  are  governed  by  entirely  diflFerent 
degrees  of  strictness  in  the  application  of  the  statutory  re- 
quirements. 

That  an  acknowledgment  is  necessary  seems  to  have  been 
admitted  by  the  Supreme  Court  in  Zimmerman  v.  Willard, 
114  111.  364. 

It  seems  perfectly  plain  that  this  so-called  assignment, 
because  of  its  defects  apparent  upon  its  face,  could  not  with- 
stand the  attack  of  any  one  hostile  to  it,  and  therefore  can 
not  be  held  to  be  such  an  assignment  as  gives  to  the  County 
Court  jurisdiction  in  the  prenn'ses. 


Messrs.  Tenney,  Bashford  &  Tennkt  and  E.  E.  E.  Kim- 
BEOUGH,  for  defendants  in  error. 
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When  an  insolvent  debtor  makes  a  transfer  by  which  snb- 
stantiallj  all  his  property  is  placed  in  the  hands  of  one  wlio 
is  to  dis|K)so  of  the  eame,  and  from  the  proceeds  pay  other 
creditors  of  the  grantor,  the  transaction,  whatever  be  its  form, 
is  in  law  an  assignment  for  the  benefit  of  creditors  within  the 
tme  meaning  of  the  statutes  regulating  such  transfers.  The 
transfer  may  be  irregular,  and  lack  some  of  the  formalities 
usually  found  in  deeds  of  assignment;  but  if  its  effect  upon 
the  debtor's  property  is  substantially  what  wou-d  be  accom- 
plished bj  a  regular  assignment,  it  will  be  held  to  be  one,  even 
thongh  the  parties  may  claim  that  they  intended  to  have  it 
operate  in  quite  a  different  manner.  When  so  construed  it 
may  be  declared  entirely  void,  or  enforced  for  the  equal  bene- 
fit of  all  ci-editors.  That  is  a  matter  of  local  law.  In  some 
States  an  assignment  which  lacks  the  requirements  pointed  out 
by  statute,  is  by  the  statute  declared  to  be  void.  In  others, 
as  in  Illinois,  the  objectionable  features  are  simply  expunged, 
and  the  estate  administered  for  the  benefit  of  all  creditors. 
Bnt  the  principle  above  stated  pervades  all  the  cases,  and  the 
courts  give  to  the  transfer  the  effect  which  the  statute  pre- 
scribes. And  in  all  the  States,  which,  like  our  own,  merely 
declare  the  preferential  features  void,  the  courts  have  been 
nniform  in  giving  a  broad  and  liberal  construction  to  the 
statute,  in  order  that  its  equitable  pur}X)se  may  not  be  judi- 
cially defeated  by  a  narrow  and  technical  reading  of  its  terms. 
The  question  in  each  case  has  been,  not,  "Has  a  valid  assign- 
ment been  made?'^  but  "Has  an  assignment  been  made?" 

A  leading  case  on  the  question,  and  one  which  in  its  essen- 
tial facts  is  very  similar  to  the  one  at  bar,  is  Ilarkrader  v. 
Leiby,40hio  St.  602.  See  also,  Bloom  v.  Noggle,  4  Ohio  St. 
45;  Brown  v.  Webb,  20  Ohio,  3S9;  Bonns  v.  Carter,  31  X.  W. 
Rep.  381. 

The  statute  of  Pennsylvania  regulating  assignments  is  almost 
literally  like  ours.  Under  it  a  bill  of  sale  to  one  creditor,  to 
pay  himself  and  three  others,  was  held  to  be  an  assignment. 
Englebert  v.  Blanjot,  2  Wharton,  240. 

So,  also,  a  letter  of  attorney  to  collect  money  and  pay  it  to 
certain  creditors  in  designated  order  was  held  an  assignment. 
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**If,  then,  the  letter  of  attorney  and  the  acts  done  in  pursuance 
of  it  virtually  constituted  an  assignment,  it  was  decisively 
within  the  power  of  the  statute  to  regulate  transfers  for  the 
benefit  of  creditors;  else  tliese  statutes  might  be  evaded,  and 
the  pernicious  power  to  prefer  be  retained  by  changing  the 
form  of  the  instrument."  Watson  v.  Bagaley,  12  Pa.  St.  164; 
See,  also,  Fallon's  Appeal,  42  Pa.  St.  235;  Miners'  Nat.  Bank's 
Appeal,  57  Pa.  St.  193;  Wallace  v.  Wainwright,  87  Pa.  St  263; 
Lucas  V.  Sunbury  &  E.  R.  Co.,  32  Pa.  St.  458. 

The  rule  for  which  we  contend  is  thoroughly  estabh'shed  in 
Wi:;Consin.  In  Page  v.  Smith,  24  Wis.  368,  a  bill  of  sale  witli 
an  agreement  tliat  the  proceeds  of  the  property  should  be 
applied  in  payment  of  the  claims  of  the  vendee  and  other 
creditors  of  the  vendor  was  held  to  be  an  assignment.  A 
later  case  in  the  same  State,  and  one  which  shows  the  tendency 
of  the  recent  decisions  on  this  question,  is  Winner  v.  Hoyt,  28 
Northwestern  Rep.  380;  See,  also,  Martin  v.  Hausman,  14 
Fed.  Rep.  160;  Weil  v.  Pollock,  30  Fed.  Rep.  813;  Woon- 
socket  Rubber  Co.  v.  Fallcy,  30  Fed.  Rep.  808,  and  tlie  cases 
cited. 

In  Minnesota  it  is  held  that  when  a  conveyance  is  made  to 
a  creditor  under  an  agreement  by  which  he  is  to  sell  the 
property,  and  out  of  the  proceeds  pay  liis  own  and  other  debts 
of  the  assignor,  ho  becomes^  a  trustee,  and  the  transfer  is  an 
assignment.     Truitt  v.  Caldwell,  3  Minn.  364. 

The  same  rule  is  laid  down  in  the  following  cases:  Hark- 
rader  v.  Leiby,  4  Ohio  St.  602;  Bloom  v.  Noggle,  Ibid.  45; 
Winner  v.  Hoyt,  28  N.  W.  Rep.  (Wis.)  380;  Murphy  v.  Cald- 
well, 50  Ala.  461;  Bonus  v.  Carter,  31  N.  W.  Rep.  (Nob.) 
381;  Lucas  v.  S.  &  E.  R.,  32  Pa.  St.  458;  Page  v.  Smith,  24 
Wis.  368;  Ingram  v.  Osborn,  35  N.  W.  Rep.  (Wis.)  304. 

Another  distinguishing  mark  of  an  assignment  is  that  it  does 
not  merely  pledge  the  property  as  security  for  the  payment 
of  the  debts,  as  in  the  case  of  a  mortgage;  it  appropriates  it 
absohitely  to  their  payment  by  giving  the  assignee  power  to 
raise  a  fund  by  sale  to  pay  them.  Burrill  on  Assign.,  Sec.  4; 
Crow  V.  Beardsley,  68  Mo.  438;  Hoffman  v.  Mackall,  50  Ohio 
St.  124.     This  power    is  not    a  mere  license  to    sell   upon 
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breach  of  some  condition;  but  the  purpose  for  whicli  the 
property  is  placed  in  his  hands,  is  to  have  it  sold,  and  the 
fund  thus  created  applied  in  payment  of  the  grantor's  debts. 

Wall,  P.  J.  The  appellees  filed  their  petition  in  the 
County  Court  alleging  that  they  were  creditors  of  one  George 
Silverman,  who  liad  recently  transferred,  by  an  instrument  in 
writing  which  is  set  out  ifi  Iubc  verba^  all  his  estate,  consisting 
ofa  stock  of  goods,  to  the  appellant  as  trustee,  for  th^  purpose 
of  securing  certain  creditors  named;  that  said  Silverman  was 
insolvent;  that  the  transfer  was  in  effect  an  assignment  for 
the  benefit  of  creditors  with  unlawful  preferences;  that  the 
trustee  was  proceeding  to  carry  ont  the  provisions  of  the  said 
transfer;  that  he  was  a  non-resident,  had  given  no  bond,  and 
praying  that  he  might  be  required  to  appear  before  the  court, 
iile  a  schedule  of  the  property  and  submit  to  the  jurisdiction 
of  the  court;  and  for  reasons  urged,  that  he  might  then  be 
removed  and  an  unobjectionable  person  appointed  assignee, 
and  that  the  estate  of  said  Silverman  sliould  then  be  adminis- 
tered ufpon,  under  the  direction  of  the  County  Court. 

To  this  petition  the  appellant  filed  his  answer,  to  which  a 
demurrer  was  interposed.  The  demurrer  was  sustained  and 
an  order  entered  according  to  the  prayer  of  the  petition, 
removing  appellant  and  appointing  John  G.  Thompson  as- 
signee in  his  stead.  From  this  order  an  appeal  was  prose- 
cnted  to  the  Circuit  Court  where  the  judgment  of  the  County 
Court  was  affirmed,  and  an  appeal  is  now  prosecuted  to  this 
court.  The  position  is  taken  by  appellee  that  the  transfer  in 
question  was  in  a  legal  asject  an  assignment  of  the  debtor's 
estate  for  the  benefit  of  creditors  with  unlawful  preferences. 
It  was  alleged  in  the  petition  that  the  property  conveyed  was 
all  the  debtor  had  and  that  he  was  then  insolvent.  These 
two  allegations  are  neither  admitted  nor  denied  in  the  answer, 
aud,  if  the  rules  of  chancery  pleading  (which  would  seem 
to  be  analogous)  are  applicable,  it  was  incumbent  upon  the 
petitioner  to  prove  them.  They  are  material  to  the  case 
made  by  the  petition  and  it  seems  clear  that  it  was  error  to 
grant  relief  as  therein  prayed  with  no  evidence  to  support 
them. 
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Aside,  liowever,  from  the  question  of  pleading,  we  are 
brought  to  the  more  important  inquiry  whether,  admitting  the 
petition  to  be  true,  the  County  Court  properly  assumed  juris- 
diction to  administer  upon  the  estate  of  Silverman  as  though 
he  had  made  a  voluntary  assignment. 

It  must  be  of  coui*se  conceded  that  the  County  Court 
derived  whatever  power  it  may  possess  in  that  regard  from 
the  act  of  1S77,  entitled  "  An  act  concerning  voluntary 
assignments  and  conferring  jurisdiction  therein  upon  County 
Courts."  The  various  provisions  of  this  statute  were  exam- 
ined and  analyzed  at  length  by  the  Supreme  Court  in  the  case 
of  Hanchett  v.  Waterbury,  115  111.  220.  It  was  there  held 
that,  when  a  voluntary  assignment  ie  made  under  the  statute 
(and  there  can  be  no  valid  assignment  except  under  the  statute) 
the  County  Court  is  invested  with  a  new  and  special  jurisdic- 
tion to  administer  the  estate  of  the  insolvent,  exclusive  in  its 
character,  except  that  under  peculiar  circumstances  a  court  of 
equity  may  intervene  to  prevent  a  failure  of  justice. 

In  Preston  v.  Spaulding,  120  111.  208,  it  was  held  that  when 
a  voluntary  assignment  is  made  under  the  statute,  and  the 
property  has  passed  to  the  assignee,  the  County  Court  is 
vested  with  ample  jurisdiction  to  control  the  disposition  of  the 
property  and  adjust  conflicting  claims  thereto,  but  that  it  was 
not  to  be  understood  that  the  County  Court  was  by  that  act 
invested  with  general  chancery  powers  and  that  in  respect  to 
matters  of  a  purely  equitable  character  specially  cognizable  in 
courts  of  equity,  resort  must  still  be  had  to  the  courts  of  gen- 
eral chancery  jurisdiction. 

In  both  of  these  cases  the  provisions  of  the  13th  section 
were  noticed  and  it  was  observed  that  thereby  a  new  principle 
has  been  engrafted  upon  the  law  of  assignment  prohibiting 
all  preferences  among  creditors  and  requiring  a  j?;'(?  ra^a  dis- 
tribution of  the  assets. 

Considering  the  provisions  of  the  statute  in  the  light  of 
these  decisions  we  are  of  opinion  that  it  is  a  prerequisite  to 
the  jurisdiction  of  the  County  Court,  that  a  voluntary  assign- 
ment should  be  executed,  substantially  in  the  mode  pointed 
out  by  the  law.     It  is  not  enough  that  the  debtor  has  by  some 
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other  method  (cousistino^  of  one  or  a  greater  nnmber  of  acts 
or  transfers  all  in  pursuance  of  a  general  design)  surrendeKed 
Ills  entire  property  for  the  payment  of  his  debt?,  or  that  in 
60  doing  he  has  so  arranged  that  some  of  his  creditors  may  bo 
preferred  to  others  in  violation  of  the  rule  contained  in  said 
section  13. 

In  Preston  v.  Spaulding,  supra  (p.  217),  it  was  said:  "The 
statute  is  silent  as  to  the  form  of  the  instrument  or  instru- 
ments by  which  an  insolvent  debtor  may  effect  an  assignment. 
The  declaration  of  assignment,  which  is  to  evidence  the  inten- 
tion to  make  a  voluntary  assignment,  it  would  seem  must  be  in 
writing,  for  it  must  be  acknowledged  and  recorded  in  the 
connty  and  have  annexed  a  verified  inventory  of  the  estate 
and  a  list  of  creditors,  etc.;  but  an  incorrect  inventory  and  list 
in  no  way  affects  the  validity  of  the  assignment,  nor  is  the 
inventory  conclusive  as  to  the  amount  of  the  debtor's  estate." 

So  also  in  Zimmerman  v.  Willard,  114  111.  364,  it  was 
assumed  that'the  acknowledgment  required  by  the  first  section 
of  the  act  was  necessary.  It  is  true  that  in  neither  one  of  the 
cases  above  cited  was  the  question  directly  presented  as  to  the 
necessity  of  a  compliance  with  the  terms  of  tiie  act  in  order  to 
create  such  an  assignment  as  would  invest  the  County  Court 
with  jurisdiction,  but  it  is  quite  apparent  that  it  was  so  assumed 
thronghout.  It  can  not  be  presumed  that  when  the  Legisla- 
ture provided  for  this  new  jurisdiction  in  so  important  a  mat- 
ter and  pointed  ont  in  clear  terms  the  mode  to  be  followed  in 
executing  the  insti-ument  which  was  to  be  the  foundation  of 
tlie  proceedings,  that  it  was  intended  that  any  substantial 
requirement  might  be  dispensed  with.  Such  a  construction 
would  enlarge  indefinitely  the  provisions  of  the  enactment  and 
is  not  to  be  jnstified.  The  present  case  will  illustiate  the  pos- 
sible, and  indeed,  the  natural  result  of  adding  by  judicial 
intendment  to  the  unambiguous  language  of  the  law. 

Turning  to  the  instrument  of  transfer  set  out  in  the  petition, 
we  find  that  it  was  not  acknowledged  nor  recorded  as  required 
by  section  one  of  the  assignment  act;  that  it  purports  merely 
to  secure  the  debts  named,  and  authorizes  the  trustee  to  sell  in 
the  mode  prescribed  only  so  much  of  the  property  as  neces- 
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8ivry  to  pay  the  particular  debts.  It  was  alleged  in  the 
answer  and  admitted  by  the  demurrer  that  when  the  transfer 
was  made,  the  creditors  therein  mentioned  held  judgment 
notes  which  were  then  due  and  upon  which  they  threatened 
immediate  proceedings  and  that  Silverman  was  unable  to 
obtain  a  further  extension.  There  was  here  no  compliance 
'with  the  statute;  evidently  nothing  of  the  sort  was  intended 
or  thought  of.  It  may  be  that  the  debtor  in  effect  gave  a 
lien  upon  all  he  possessed  in  favor  of  the  creditors  named,  and 
that  it  would  all  have  been  appropriated  in  payment  of  tlieir 
claims,  but  we  do  not  understond  that  this  is  conclusive  iu 
.   favor  of  the  position  assumed  by  appellee. 

To  (juote  again  from  Preston  v.  Spaulding(p.  217),  "It  will 
be  observed  the  act  does  not  assume  to  interfere  in  the  slight- 
est degree  with  the  action  of  the  debtor  while  he  retains  the 
dominion  of  his  property.  Notwithstanding  the  act,  he  may 
now,  as  heretofore,  in  good  faith  sell  his  property,  mortgage 
or  pledge  it,  to  secure  a  bona  fide  debt,  or  create  <i  lien  upon  it 
by  operation  of  law,  as  by  confessing  a  judgment  \t^  favor  of 
a  honafide  creditor.  But  when  he  readies  the  point  where 
he  is  ready  and  determines  to  yield  the  dominion  of  his  prop- 
erty, and  makes  an  assignment  for  the  benefit  of  his  creditors 
under  the  statute,  the  act  declares  that  the  effect  of  such 
assignment  shall  be  the  surrender  and  conveyance  of  all  his 
estate  not  exempt  by  law,  to  his  assignee,  rendering  void  all 
preferences  and  bringing  about  the  distribution  of  his  estate 
equally  among  his  lona  fide  creditors;  and  we  hold  that  it  is 
within  the  spirit  and  intent  of  the  statute  that  when  the  debtor 
has  formed  a  determination  to  voluntarily  dispose  of  his  whole 
estate  and  has  entered  upon  that  determination,  it  is  imma- 
terial into  how  many  parts  tlie  performance  or  execution  of 
that  determination  may  be  broken.  The  law  will  regard  all 
his  acts  having  for  their  object  and  effect  the  disposition  of 
his  estate,  as  parts  of  the  single  transaction,  and  on  the  execu- 
tion of  the  formal  assignment  it  will,  imder  the  statute,  draw 
to  it,  and  the  law  will  regard  as  embraced  within  its  provisions, 
all  prior  acts  of  the  debtor  having  for  their  object  and  pur- 
pose the  voluntary  transfer  or  disposition  of  his  estate  to  or 
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for  his  creditors,  and  if  any  preferences  are  shown  to  have 
been  given  by  the  debtor  to  one  creditor  over  another  in  such 
disposition  of*  tlie  estate,  full  effect  will  be  given  the  assign- 
ment and  such  preferences  will,  in  a  court  of  equity,  be  declared 
void,  and  set  aside  as  in  fraud  of  the  statute." 

This  exposition  of  the  statute  manifestly  excludes  the  theory 
of  the  petition  upon  which  the  relief  is  based,  and  renders  it 
TiTinecessary  to  further  discuss  the  question  involved.  The 
cases  cited  from  other  States,  whatever  they  may  establish  as 
to  the  law  in  those  States  under  their  legislation,  can  not  con- 
trol in  the  construction  of  our  statute. 

To  6np|X)rt  the  judgment  in  this  case  makes  it  necessary  to 
hold  that  when  a  debtor  by  mortgage  or  other  transfer  gives 
a  lien  npon  all  his  property  in  favor  of  certain  creditors,  leav- 
ing othcra  unsecured,  the  County  Court  may  at  once  assunie 
jurisdiction,  declare  the  act  to  be  an  assignment  for  the  beneiit 
of  creditors,  and  proceed  to  administer  upon  the  entire  estate 
of  the  insolvent,  making  a  disposition  jpro  rata  among  all 
ci-editors,  regardless  of  the  prior  lien  intended  by  the  debtor; 
all  this  upon  the  theory  that  it  is  authorized  by  the  statute, 
when  confessedly  the  statute  has  not  been  followed  and  when 
there  was  no  purpose  of  the  debtor  to  proceed  under  it.  To 
state  the  proposition  is  to  refute  it. 

We  are  not  called  upon  to  determine  whether  the  principle 
of  Sec.  13,  that  in  an  assignment  there  can  be  no  preferences, 
shall  be  extended  and  applied  to  all  cases  where  a  failing  debtor 
makes  over  all  he  has  for  the  benefit  of  a  part  of  his  creditors, 
there  being  no  statutory  assignment;  but  if  so,  no  doubt  it 
wonld  be  enforced  in  any  tribunal  where,  in  proceedings  appro- 
priate to  such  tribunal,  the  point  might  properly  arise.  The 
mere  existence  of  such  a  principle  can  not  give  the  County 
Court  jurisdiction  to  administer  the  relief  as  sought  in  this 
case.  The  judgment  will  be  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  petition. 

Heversed  and  remanded. 
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Darby  Miner 

V. 

Fred  Armstrong. 

Exempfion — Schedule — Time  —  Replevin  —  Household  Furniture — De- 
mand — Instructions, 


'*  .. 


V    • 


1.  In  nn  iiction  of  replevin  brouprbt  to  recover  houRehoM  furniture  held 
under  execution,  there  being  a  conflict  of  evidence  as  t#  whether  the 
defendant  made  out  and  delivered  his  schedule  within  ten  days  from  the 
time  he  received  notice  of  the  execution,  this  court  declines  to  interfere  with 
the  verdict  in  his  favor. 

2.  It  is  proper  to  refuse  an  instruction  which  contains  nothing  which  is 
not  contained  in  those  given. 

[Opinion  filed  November  30,  1888.] 

Appeal  from  the  County  Court  of  Jersey  County;  the  lion. 
O.  T.  Thompson,  Judge,  presiding. 


1,4 


Mr.  Jos.  S.  Carb,  for  appellant. 
Mr.  TuoMAs  F.  Ferns,  for  appellee. 

"Wall,  P.  J.  This  was  replevin  for  certain  chattels  consist- 
ing of  liousehold  goods  levied  upon  by  appellant  as  a  consta- 
ble by  virtue  of  two  writs  of  execution  issued  by  a  justice  of 
the  peace  against  the  appellee. 

The  main  question  upon  the  trial  was  whether  the  appellee 
made  his  schedule  and  delivered  it  to  the  appellant  within 
ten  days  after  receiving  notice  of  the  executions.  As  to  this 
the  evidence  was  in  hopeless  conflict,  the  appellee  testifying 
one  way  and  the  appellant  and  the  attorney  for  the  plaintiff 
in  execution  testifying  the  other.  It  is  not  worth  while  to 
state  this  evidence  in  detail  nor  to  refer  to  the  various  features 
of  it  which  counsel  press  upon  us  as  supporting  their  respect-* 
ive  positions.  It  is  enough  to  say  that  in  view  of  the  better 
opportunity  enjoyed  by  the  jury  and  the  trial  judge  to  weigh 
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tlie  testimonj,  tlio  record  does  not  disclose  such  a  variance 
between  the  proof  and  the  finding  as  to  warrant  the  interfer- 
ence of  this  court. 

The  evidence  of  the  plaintiflF  considered  alone  is  ample  to 
support  his  right  to  the  property,  and  while  it  is  flatly  con- 
tradicted by  that  of  the  defendant,  the  jury  were  at  liberty  to 
give  the  oue  greater  credence  than  the  other,  and  when  testi- 
mony is  conflicting  there  is  no  more  appropriate  tribunal  to 
settle  the  conflict. 

We  need  not  ad\  crt  to  the  familiar  rule  on  this  subject,  nor 
need  we  state  the  conbideratious  which  induce  and  sustain  the 
rule. 

It  is  objected  that  the  court  erred  in  giving  the  third 
instruction  for  pli^intiff.  The  instruction  is  somewhat  obscure, 
but  the  point  involved  seems  to  be  as  to  the  necessity  of  a 
demand  before  bringing  suit.  If  it  be  conceded  the  instruc- 
tion is  faulty,  yet  it  is  apparent  it  could  do  no  harm,  for  there 
is  no  doubt  whatever  that  a  demand  was  made,  and  we  can 
not  suppose  that  if  this  instruction  had  not  been  given  the 
result  would  have  been  ditferent.  Had  the  court  given  an 
obscure  or  misleading  instruction  upon  the  point  really  in  dis- 
pute, there  would  be  more  substantial  ground  for  complaint. 

Ap})ellant  also  urges  as  error  the  refusal  of  the  court  to 
give  the  third,  eighth  and  ninth  instructions  asked  on  his 
behalf.  We  think  all  that  was  contained  in  the  third  and 
ninth  proper  to  be  given  will  bo  found  in  several  others  which 
the  court  gave  at  the  instance  of  the  appellant,  and  that  the 
eighth  was  properly  refused. 

We  find  no  imi)ortant  error  in  the  record,  and  the  judg- 
ment will  bo  affirmed. 

Judgment  affinned. 
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Vol.  29.]  Jiiclcjonville  S.  E.  Ky.  Co.  v.  Rabbit. 


The*  Jacksonville  Southeasterx    Railway  Com- 

y  PANY 

V. 

Peter  Rabbit  et  al. 


BailroaUff — Freight — Rebate — Conditional  Contract — Misrepresentation 
— Insfrui  tions. 

In  an  end  ion  againnt  a  carrier  to  recover  a  rebatp  on  certain  freijfht  bills, 
it  i8  held:  That  the  agreeiuent  for  the  lower  rate  chiimed  by  the  plaintiffs 
was  obtained  by  a  suppression  of  the  whole -truth  in  regard  to  a  comp^^ting: 
rate;  and  that  there  is  error  in  an  instruction  erivpn  for  them,  as  nut 
embracing  the  condition  upon  which  defendant's  offer  was  made. 

[Opinion  filed  ^November  30,  1888.J 

Appeal  from  the  County  Court  of  Morgan  County;  the 
lion.  O.  P.  Thompson,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlock,  for  a[)pellant. 

Messrs.  Brown  &  Kirby,  for  appellees. 

Wali^  p.  J.  The  appellees  recovered  ?251  in  an  action  of 
assumpsit  against  the  appellant  for  rebate  upon  certain  freight 
bills  for  hauling  brick  from  Virden  to  Jacksonville.  Appel- 
lees desiring  to  bid  on  a  contract  for  street  paving  in  Jackson- 
ville, asked  Mr.  Greenleaf,  the  superintendent  of  ap|)ellant, 
what  rate  per  thousand  would  be  charged  for  freight  on  brick 
from  Virden.  lie  answered  $L50.  Some  time  alter,  bein^ 
the  day  before  the  contract  was  to  be  let,  the  appellees  again 
went  to  Grecenleaf,  and  urged  him  to  make  the  rate  $L25, 
representing  that  the  Wabash  road  would  give  the  latter  rate 
from  Sterling,  and  the  brick  would  come  from  there  if  Greeu- 
Icaf  would  not  do  as  well  as  the  Wabash. 

Upon  their  distinct  assertion  that  Milleisen,  the  local  agent 
of  tlie  Wabash,  had  offered  to  make  the  rate  $1.25,  Green  leaf 
taid  he  would  do  the  same,  and  then   the  appellees  went  and 
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made  their  bid,  under  which  the  contract  ,wa8  .awarded  to 
them. 

After  tliej  had  received  tlie  freight  bill  for  the  brick 
haulccl  the  first  month,  in  which  the  rate  was  fixed  at  81.50, 
appellees  asked  Greenleaf  to  correct  it,  when  he  said  that  he 
had  given  the  reduced  rate  on  the  representation  or  condition 
that  the  Wabasli  had  offered  tlie  same,  and  that  he  would  see 
Milleisen,  and  if  appellees  had  correctly  stated  the  matter,  ho 
would  make  them  a  voucher  for  the  difference  when  the  brick 
were  all  hauled.  From  the  evidence  of  Greenleaf  and  Millei- 
sen it  appears  that  appellees  had  not  fairly  stated  the  matter 
to  Greenleaf  in  the  interview  on  the  day  before  the  contract 
was  let,  and  that  what  Milleisen  had  said  to  them  was  based 
on  their  representation  that  Greenleaf  would  make  the  rate 
$1.25,  as  it  had  been  the  year  before. 

There  is  ccmflict  in  tlie  evidence  as  to  what  appellees  did 
say  to  Milleisen  inducinor  him  to  make  the  offer  reported  to 
Greenleaf,  but  we  think  the  testimony  strongly  tends  to 
}TOve  that  they  did  not  inform  Greenleaf  of  all  that  was  said 
on  that  occasion.  Certainly  they  did  not  tell  him  anything 
from  which  he  would  infer  that  the  rate  offered  bv  Milleisen 
was  induced  by  their  statement  that  he,  Greenleaf,  would 
make  it  |i.25.  It  is  not  doubtful  that  had  he  suspected  such 
a  thing  he  would  have  adhered  to  his  original  rate.  If  his 
version  and  that  of  Milleisen  shall  be  accepted,  then  it  is 
apparent  that  the  appellees  did  not  fairly  represent  the  matter 
and  that  an  offer  based  upon  such  representation  would  not  be 
binding.  The  proo^f  being  in  this  condition,  the  first  instruc- 
tion given  for  appellees  should  have  been  modified  so  as  to 
embrace  the  element  and  condition  that  Greenleaf 's  offer  was 
based  upon  an  understanding  of  the  circumstances  inducing 
the  agent  of  the  Wabash  to  name  the  rate  in  question. 

The  jury  might  well  infer  that  even  though  the  appellees 
had  not  stilted  all  the  conversation  with  Milleisen  showinjr 
how  he  came  to  name  Si. 25,  and  had  thereby  misled  Green- 
leaf, by  telling  him  only  a  part  of  the  truth,  yet  if  Greenleaf 
had  made  the  rate,  provided  Milleisen  had  named  it,  then  it 
was  binding.     A  suppression  of  truth  is  equivalent  to  a  sng- 
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on   of   falscliood,  ordlDarily,  and    would   be   8o   in   this 

nee  very  clearly. 

Btnictions  given  for  appellant  did  not  present  the  point 

involved    in   Buch  a  way  as   to   cure   the    vice   of   thie 
[iction,  and  the  error  thus  committed  Ib  of  siicli  gravity 

render  it  necessary  to  reverse  the  judgment  and  remaod 
muBQ  for  another  trial. 

lieoeraed  and  remanded. 


William  B.  Smith 

V. 

Lewis  W.  Dauel. 


rmpfiaaH^Sckeditle—Appraisement — Trial   b'j  Conit—Propoeilion' 

Where  the  debtor  pronentfl  a  schedule  of  hit  property  to  a  corntable 
ig  an  eiecution  iicainsl  hira.  it  ia  the  duty  of  tlie  offii-er  to  summon 
iiers  without  delay.  In  the  case  presented,  it  irjis  proper  for  tiir 
r  to  fto  from  homo  on  the  third  day,  takinft  piirt  of  Ihe  property  in 
on,  the  officer  having  given  him  no  notice  ot  ihe  intended  appraise- 
on  that  day. 

.\n  appraisement  mude  in  the  absence  of  pnrt  of  the  scheduled 
rty  of  the  deblor  is  invalid. 

Where  the  appraisement  ia  irregular  and  the  officer  levies  on  jiroperly 
debtor,  the  latter  lULty  maintain  an  action  of  replevin,for  such  prop- 
It  is  (ho  special  province  of  this  court  to  review  questions  of  fact  and 
nine  whether  the  finding  of  the  trial  court  should  be  set  a-ide.  It  is 
sential  to  thii  review  th.it  propositions  of  law  abould  h.wg  beau  sub- 
I  to  the  court  below. 

[0]>inLon  filed  November  30,  1868.] 

■PBAr,  from  the  Circuit  Court  of  McLean  County;  the 
O.  T,  Reeves,  Judge,  i)reeiding. 

jssrs.  J.  M.  Weakly  and  Kerkick,  LrcAS  &  Spencek,  for 
Ilant. 
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Messrs.  Tipton  &  Beaveb,  for  appellee. 

Wall,  P.  J.  This  was  an  action  of  replevin  which  was 
institnted  bj  the  appellant  before  a  justice  of  the  peace,  from 
whose  judgment  an  appeal  was  prosecuted  to  the  Circuit  Court, 
where,  upon  a  trial  before  the  court,  a  jury  being  waived, 
there  was  judgment  against  the  plaintifiF, 

The  case  was  submitted  upon  an  agreed  state  of  facts  from 
which  it  appears  that  the  defendant,  being  a  constable,  held 
two  writs  of  execution  issued  by  a  justice  of  the  peace  against 
the  plaintiff,  who  was  the  head  of- a  family  and  then  residing 
with  the  same ;  that  upon  being  notified  of  the  executions, 
the  plaintiff  made  schedule 'of  his  personal  property  in  due 
form  of  law  and  delivered  the  same  to  the  defendant ;  that 
the  defendant  then  informed  the  plaintiff  the  property  would 
be  appraised  if  the  execution  plaintiffs  desired ;  that  at  the 
instance  of  said  execution  plaintiffs  the  defendant  appointed 
appraisers  and  returned  to  the  house  of  the  plaintiff  three  days 
after  the  making  of  the  schedule,  with  the  appraisers,  for  the 
purpose  of  making  an  appraisement ;  that  the  plaintiff  had  no 
notice  of  said  appraisement  or  of  the  intended  appi-aisenient 
further  than  above  stated,  and  was  not  then  at  home,  having 
gone  to  Lexington,  a  distance  of  some  eight  miles,  with  the 
liorses,  buggy  and  harness,  being  a  part  of  the  property  named 
in  the  schedule  ;  that  the  appraisement  was  then  made  in  his 
absence  and  in  the  absence  of  the  property  which  the  plaintiff 
bad  with  him,  and  the  entire  valuation  fixed  at  8440. 19  ;  that 
two  of  the  appraisers  had  seen  the  absent  property  but  had 
never  made  an  examination  of  it,  though  they  deemed  tliem- 
selves  well  enough  informed  to  fix  the  value  thereof,  and  that 
the  third  appraiser  had  never  seen  it  and  had  no  knowledge 
of  its  value;  that  the  property  was,  in  fact,  not  worth  more 
than  $400;  that  plaintiff  liad  no  notice  of  the  appraivsement 
until  after  the  appraisers  had  gone  home,  and  that  he  made 
no  selection  or  demand  of  any  sort  until  the  defendant,  three 
days  after  the  appraisement,  having  made  no  further  demand 
of  the  plaintiff,  levied  upon  the  property  in  suit;  whereu])on 
the  plaintiff  having  demanded  a  return  of  the  same,  brought 
the  present  action. 
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^  The  question  is,  whether  there  was  such  a  compliance  with 
law  as  to  warrant  the  constable  in  levying  npon  tlie  property. 
The  statute  provides  that  an  execution  debtor  desiring  to  avail 
himself  of  the  benefit  of  tlie  act  shall  make  a  scliedule  u|  on 
oath  of  all  his  personal  piioperty  and  deliver  the  same  to  the 
officer,  and  *' thereuj)on  the  officer  having  the  execution  shall 
summon  three  houseliolders  who,  after  being  duly  sworn  to 
fairly  and  impartially  appraise  the  property  of  the  debtor, 
shall  lix  a  fair  valuation  ujum  each  article  contained  in  said 
schedule,  and  the  debtor  shall  then  select  from  such  schedule 
the  articles  he  or  she  may  desire  to  retain,  the  aggregate  value 
of  which  shall  not  exceed  the  amount  exempted,  to  which  he 
or  she  may  be  entitled,  and  deliver  the  remainder  to  the  officer 
having  the  writ." 

The  language  here  employed  \&  not  ambiguous.  The  officer 
shall  thereupon  summon  appraisers — that  is  to  say,  he  shall 
do  so  without  delay;  as  soon  as  in  the  nature  of  things  it  car 
reasonably  be  done;  and  it  is  implied  that  the  debtor  shall 
hold  his  property  in  readiness  for  a  reasonable  time  for  the 
purpose  of  appraisement.  In  this  instance  the  officer  informed 
the  debtor  that  he  would  summon  ap[)raisers  if  desired  to  do 
so  by  the  plaintiffs  in  execution,  but  fixed  no  time  when  lie 
would  act  or  when  he  would  notify  the  debtor.  The  latter 
wfis  not,  under  such  circumstances,  required  to  remain  in  wait- 
ing, and  he  might  well  expect  that  he  would  be  advised  of 
further  proceedings.  Certainly,  he  might  go  i'nmi  home  on 
the  tliird  day,  having  had  no  notice,  without  forfeiting  his 
rights  under  the  law.  Tlie  officer  having  bv  his  own  act 
made  it  uncertain  what  further  would  be  done  or  when  lie 
would  move  again,  should,  in  justice  to  the  debtor,  have 
advised  him  of  the  intended  proceedings,  or  when  on  going  to 
his  lioine  he  found  him  and  a  part  of  the  property  absent, 
should  have  awaited  his  return,  there  being  no  indicution  of 
an  intent  to  evade  the  law  on  the  part  of  the  debtor,  and  his 
absence  under  the  circumstances  not  being  at  all  unreasonable 
or  improper. 

It  is  manifest  from  the  terms  of  the  section  that  it  contem- 
plates the  property  shall  be  present  when  the  appraisement  is 
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maJe,  and  if  it  is  not,  without  the  fault  of  the  debtor,  he 
may  complain  if  he  has  been  in  anywise  injured.  Menzie 
V.  Kclley,  8  111.  App.  261.  It  appears  that  the  property 
included  in  the  schedule  was  worth,  less  than  the  amount  fixed 
by  the  appraisci*s,  and  that  the  whole  value  did  not  exceed  the 
amonnt  exempt  under  the  statute. 

The  absent  property  had  never  been  seen  by  one  of  the 
appraigers,  and. though  the  other  two  had  noticed  it  casually 
they  bad  not  examined  it.  It  consisted  of  a  buggy  and  har- 
ness and  two  horses,  and  in  view  of  the  facts  as  agreed,  we 
may  icasonably  conclude  that  had  all  the  property  in  the 
schedule  been  examined  by  them  on  that  occasion,  as  the  law 
requires,  the  value  would  have  been  fixed  fairly  and  that  the 
debtor  would  have  been  able  to  assert  his  cfaim  to  all  as 
exempt  from  execution. 

The  law  does  not  provide  for  another  appraisement  where 
there  has  been  informal  and  irregular  action,  and  it  is  silent  as 
to  what  steps  the  debtor  shall  take  to  protect  himself,  in  the 
event  of  a  substantial  failure  by  the  officer  to  comply  with  its 
terms.  It  is  obvious  that  in  such  case  the  debtor  may  regard 
the  whole  proceeding  as  a  nullity  and  may  recover  his 
jnoperty  by  the  appropriate  remedy  of  replevin. 

We  are  of  opinion  that  this  appraisement  was  so  imper- 
fectly conducted  as  to  furnish  no  warrant  for  the  subsequent 
levy,  and  that  the  property  should  have  been  returned  to  the 
debtor  on  his  demand. 

It  is  urged,  however,  by  apj)ellee,  that  the  question  here 
discussed  can  not  be  considered,  bec:tuse  there  were  no  proposi- 
tions of  hiw  submitted  to  the  Circuit  Court  to  be  held  or 
refused.  The  cases  referred  to  in  support  of  this  position 
were  in  the  Su|)reme  Court  and  had  passed  through  this  court, 
where  the  questions  of  fact  had  been  settled. 

It  is  especially  within  the  province  of  this  court  to  examine 
and  review  questions  of  fact  and  to  determine  whether  there 
is  any  occasion  to  set  aside  the  finding  of  the  trial  court  in 
that  respect  It  is  not  essential  to  such  review  that  proposi- 
tions of  law  should  have  been  submitted. 

When  a  case  is  submitted  to  the  court  for  trial,  a  jury  being 
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aived,  the  finding  is  to  be  treated  precisely  as  tlio  verdict  of 
juiy.  Field  v.  C.  &  A.  R.  R.  Co.,  71  111.  45S.  If,  ii]^„ii 
[aiiiiQatiuQ,  the  Appellate  Court  is  of  opinion  tliat  Ihou^'li 
le  trial  court  ooraiiiitted  no  error  in  its  instructiou,  yet  tlic 
irdict  is  bo  manifestly  against  the  evidence  that  it  ought  nut  to 
and,  the  jiid;;nn;nt  will  be  reversed;  tind  so  where  tlie  isi^iie  of 
ct  is  tried  by  the  court  and  is  iiuproperly  decided,  though 
lere  is  no  eiTor  in  rulings  upon  the  law, 
Tiie  provision  of  Sec.  42  of  the  practice  act  referred  to,  is 
liefly  valuable  to  enable  a  party  to  so  separate  uucstiuns  of 
w  from  questions  of  fact,  that  upon  an*ap|)ea!,  when  it  is  not 
ear  that  the  latter  have  been  inipro|;erly  decided,  tiie  former 
ay  be  exiiminud,  and  if  it  appears  from  the  iiropositions  lield 
'  refused  that  the  court  proceeded  upon  an  unsonnd  view  of 
e  law  the  error  may  be  corrected. 

Where  no  projiositions  of  law  are  submitted  to  the  trial 
lurt  and  the  judj^iiient  is  atJlrmed  in  this  court,  an  ajjpeal 
snco  to  the  Supreme  Court  will  be  fruitless  so  far  as  questions 
'  fact  are  concerned, because  by  liio  statute  those  are  sertled 
r  the  judgment  of  this  court,  Nothing  more  is  held  iu  this 
sjiect  by  the  cases  cited  by  appellee. 
The  judgment  will  be  reversed  and  tiie  cause  remanded. 
liecerscd  and  rejnaiided. 


John  H.  Dougherty 

V. 

Hkeald  Catlett. 

tfiil Estate— Cnm-cijanee  of—Statule  of  Frnuda. 

L  verbal  contract  for  the  eate  of  real  estate  is  within  the  etatnte  of  frauds. 

[Opinion  tiled  November  30.  1S8S.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  tlic 
HI.  C.  B.  Smith,  Judge,  presiding. 
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Mr.  J.  B.  Mann,  for  appellant 

Mr.  W.  R.  Lawbence,  for  appellee. 

Wall,  P.  J.  This  case  was  here  at  the  May  term,  1886, 
and  tlic  opinion  then  rendered  will  be  found  in  21  111.  App.  116. 
-After  the  case  was  reversed  the  plaintiff  tiled  an  amended 
declaration  in  which,  after  stating  the  contract  of  sale  from 
defendant  to  the  plaintiff  referred  to  in  the  former  opinion,  it 
was  averred  that  the  plaintiff  sold  and  conveyed  the.undivided 
one-half  of  said  property  to  one  McCabe,  and  that  afterward,' 
while  in  jiossession  of  the  remaining  half,  the  plaintiff,  by 
erlwil  agreement,  sold  said  remaining  half  to  defendant  and 
surrendered  possession  to  him  for  the  sum  of  $3,500,  and 
that  defendant  had  since  sold  and  conveyed  the  premises  to  a 
third  i^erson  for  the  sum  of  $4:,000  with  the  knowledge  of  the 
plaintiff.  The  defendant  interposed  a  plea  of  the  statute  of 
frauds,  to  which  plaintiff  dennirred. 

The  demurrer  was  overrnled  and  judgment  was  rendered 
against  the  plaintiff  for  costs.  We  are  of  opinion  that  the 
amendment  of  the  declaration  has  not  obviated  the  objection 
that  the  transaction  is  within  the  statute  of  frauds,  and  that 
the  conrt  properly  lield  the  plea  a  valid  defense.  The  judg- 
ment will  be  affirmed. 

Judgment  affiriaed. 


V 


John  Bauerschmitz 

V. 

Patrick  Bailey. 


Forcible  En  fry  and  Detainer— Wrongful  Entry  hy  Married  Woman^ 
LiahUity  of  Husband, 

In  an  action  of  ^or^ible  entry  and  detainer  thin  court  df^clinps  to  inforfore 
with  the  verdict  for  plaintiff,  althoujfh  the  aciive  party  in  making  the  entry 
complained  of  was  the  wife  of  the  defendant. 
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Clawson  t.  Moore. 


[Oj)iiiion  iiled  Novembci-  30, 188S.] 

Appeal  from  the  Circuit  Court  of  SangainoD  County;  tlie 
HoiL  J.  A.  Crkightoh,  Judge,  presiding. 

Mcssi'S.  GoNKUNo  &  GitouT,  for  appellant, 

Messrs.  Okendoeff  &  Pattom  and  James  M,  Graham,  for 

appellee. 

Wall,  P.  J.  This  was  an  action  of  forcible  entry  and 
detainer,  in  which  the  verdict  was  for  plaintiff  and  judgment 
accordingly. 

It  is  urged  as  ground  of  reversal  that  the  evidence  fails  to 
i-how  that  defendant  had  anything  to  do  with  the  wrongful 
entry,  and  that  at  most  he  merely  acquiesced  in  the  act  of  his 
wife,  who  invaded  the  jiosscssioo  of  the  plaintiil,  and  that  he 
was  merely  enjoying  the  possession  thus  unlawfully  obtained 
by  her. 

It  ap|ioars  that  the  wife  was  the  active  partieipant  iu  the 
matter,  but  there  is  enough  in  the  proof  to  justify  the  conclu- 
eion  that  the  husband  had  advitcd  and  eonsentcd  to  the  pro- 
ceeding if  he  liad  not  expreeMly  directed  it.  He  was  tlie  head 
of  the  family;  the  wife  w;is  acting  as  his  agent,  and  he  should 
he  regarded  as  the  responsible  |arty. 

The  verdict  accords  with  the  merits  of  llio  case.  No 
ini[iortant  error  appears  in  the-  ruling  of  the  court  upon 
admission  of  evidence  or  giving  instruction.*,  and  the  judg- 
ment must  be  afhrmed.  Judijimnt  affirmed. 


Mathew  Clawson 

V. 

Estate  of  Sarah  G.  Mooke. 

A^mirislraHon — Claim  for  Bonrd^EcUhiice, 

This  court,  upon  a  review  of  Ibe  evidence,  sustains  the  Judgment  of  the 
court  below,  thai  it  dws  not  support  ii  olaini  ag-.iinst  an  estate  fortbe  board 
•intlcure  of  tlie  dece^v^ed,  who  was  Hie  mother  of  ttie  chtini^int's  wife  and 
reaided  in  Lis  fiiniily  for  a  number  of  ye:irs  prior  to  her  death. 
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In  error  to  the  Circuit  Court  of  DuWitt  Oountj;  the  Hon. 
G.  W.  IkiiDMAN,  Judge,  presiding.  ^ 

Messrs.  Graham  &  Monson,  for  appellant 

Express  contracts  to  make  coui])ensation  for  services  per- 
formed or  buat-d  furnished  between  ineinbers  of  one  family, 
particularly  if  the  relation  of  parent  and  child  exists,  will  be 
good;  and  in  special  circnuiitances  not  differing  greatly^  an 
agreement  to  pay  will  be  implied.  Bishop  on  Contracti5, 
enlarged  edition,  p.  224,  Sec.  223;  Ensey  v.  Ilines,  30  Kan.  704 ; 
Morton  V.  Rainey,  82  111.  215;  Freeman  et  al.,  Adm'rs,  v. 
Freeman,  (35  111.  106 ;   Warren  v.  Warren,  105  111.  569. 

Where  services  are  rendered  under  promise  to  make  a  will 
in  one's  favor,  an  action  at  law  may,  after  the  party  dies  with- 
out fnlfilling  his  promise,  be  maintained  against  his  estate  to 
recover  the  value  of  his  services.  Bishop  on  Contracts^ 
enlarged  edition,  p.  227,  Sec.  224;  Shakespeare  v.  Markham, 
10 Hun,  311,  312;  Eagen  v.  Kergill,  1  Den.  464;  Taylor  v. 
Wood,  4  Lea,  504;  Frost  v.  Farr,  53  Ind.  390,  392;  Martin 
V.  Wright,  13  Wend.  460;  Warren  v.  ^\^arren,  105  111.  569. 

Mr.  William  Booth,  for  appellee. 

Wiiere  services  are  voluntarily  rendered  or  support  fur- 
nished by  those  near  of  kin  or  by  those  sustaining  near  family 
relations,  whether  blood  kin  or  not,  the  law  will  imply  no 
coiitruct  for  compensation,  and  unless  an  express  contract  to 
[ay  is  shown  in  such  case  no  recovery  can  be  had.  Falloon 
v.Melntyre- et  al.,  118  111.  292;  Hall  v.  Finch,  29  Wis. 
218;  Sweres  v.  Parsons,  5  W.  &  S.  357;  Duffy  v.  Duffy, 
«  Pa.  St.  399;  Scully  v.  Scully,  28  Iowa,  548;  Meyer  v. 
?i[alconi,  20  111.  621 :  Schwartz  v.  Schwartz,  2)  III.  81 ;  Mow- 
bryv.  Mowbry,  64  III.  382;  Bird  v.  Lockwood,  33  111.  212; 
Meyers  v.  Temme,  72  111.  574;   Griftin  v.  Bank,  14  111.  259. 

The  fact  that  no  chai-ge  was  made  or  bill  j)rescnted  for  the 
board  of  Sarah  G.  Moore,  the  deceased,  for  eighteen  years, 
would  rebut  any  legal  presumption  that  might  otherwise  arise 
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m  agreement  to  pay.  Fallooa  v.  Mcliityre,  118  III.  292; 
il  V.  Fiucli,  29  Wis.  278;  Eitel  v.  Walter,  2  lil.  App.  2S7; 
urutice  Co.  v.  Bloodgood,  i  WeDd.  652. 
ilvidence  to  provo  express  proniiEes  in  cases  wlicio  the 
lily  rcliition  exi.-^te  must  be  direct,  clear  and  |iositive. 
?se  dcc^laratioiis  made  to  others  or  sonic  to  clainiiint  liituBelf 
1  not  answer.  Tliat  which  is  only  an  e.tpreesion  of  inteii- 
1  is  inadequate  for  the  purpose.  Hall  v.  Fincli,  29  Wis. 
I;  Duffy  V.  Dufly,  U  Pa.  St.  402;Baah  v.  Bash,  9  I'a.  St. 
t ;  Candor's  Appeal,  5  Watts  &  S.  513. 

Per  Curiam..  The  qnestion  arising  in  this  case  is  M'hether 
re  is  sufficient  evidence  to  support  tlie  claim  made  hy  the 
)e11ant  against  the  estate  of  Sarah  G.  Moore  for  board  and 
e  during  the  later  years  of  licr  life.  Tlie  deceased  was  the 
thor  of  the  wife  of  apicllant,  and  had  resided  with  the 
lily  of  aj>peHant  during  tbe  period  of  eighteen  years  pre- 
ling  her  death,  which  occurred  in  her  eiglitieth  year.  S)ie 
i  in  iK>or  liealth  the  greater  part  of  the  time,  and  not  able 
Jo  anytiiing.  Hhe  owned  twenty  acres  of  land,  the  rent  of 
ich  she  always  collected  and  appropriated  to  her  own  use. 
[>iiring  four  or  five  years  pieceding  lier  death  ap]>ellant 
upied  this  land  and  paid  the  rent  to  licrasany  other  tenant 
uld  have  done.  It  appeared  from  the  proof  tliat  she  said 
eral  times  that  apjiellant  and  his  wife  Jiad  been  kind  to 
■,  and  she  sujiposed  when  she  died  she  would  give  tliem 

laud;  that  tliey  ought  to  liave  it;  that  tbe  daughter, 
)c!!ant's  wife,  ought  to  have  it.  On  one  of  these  occasions, 
lut  four  yeai-s  before  her  death,  appellant  was  present  and 
,rd  her  make  such  statement.     She  made  no  disjiositiuu  of 

pi-uperty  by  will,  nor  dues  it  in  any  way  appear  tliat  ehe 
surged  to  make  such  or  any  otlier disposition  by  appellniii, 
that  the  attempted  to  do  so,  aside  from  the  fact  that  a  short 
e  before  lier  death  she  expressed  a  desire  to  settle  np  licr 
,irs,  and  reijiiested  a  justice  of  tbe  peace  to  be  sent  for;  but 
Iocs  not  appear  what  slie  wanted  to  do  or  whetber  the  jus- 
I  of  the  pence  received  any  directions  from  her  in  regard  to 

settlement  of  her  affairs. 
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In  all  this  there  was  no  express  promise  to  pay  for  the 
kiard  and  care  she  received  from  appellant,  nor  can  we  say 
that  there  is  such  a  state  of  proof  as  to  justify  the  conclusiou 
that  the  parties  were  intending  on  the  one  hand  to  pay  and  on 
the  otlier  hand  to  receive  jiay  for  what  was  done.  The  most 
that  can  be  said  of  it  is  that  i^he  accepted  the  care  and  atten- 
tion usually  bestowed  by  children  upon  aged  parents,  and  that 
on  several  occasions  she  expressed  her  sense  of  satisfaction  at 
the  treatment  she  so  received  and  her  purpose  of  rewarding 
her  daughter  and  aj);  ellant,  or  her  daughter,  for  what  they 
had  done  for  her.  She  did  not  carry  out  this  purpose,  nor 
did  she  attempt  to  do  so,  nor  did  they  ever  request  or  su^i^gest 
a  wiv<h  that  slie  should.  It  docs  not  appear  that  the  course  of 
things  differed  in  any  substantial  degree  during  the  last  years 
of  her  life  from  that  of  the  former  years  when  she  was  living 
with  appellant,  and  yet  it  was  only  during  the  later  years  that 
she  used  the  ex[)re::^?^ion8  above  referred  to  which  are  relied 
upon  to  support  appellant's  claim. 

She  did  not  seem  to  feel  under  obligation  to  do  otherwise 
than  as  she  might  see  lit  in  the  matter  of  compensating  appel- 
lant or  his  wife,  nor  did  they  assert  anything  whatever  upon 
the  point.  We  are  inclined  to  agree  with  the  Circuit  Court 
that  the  appellant's  claim  is  not  su[)ported  by  the  proof. 

As  to  the  proposition  of  law  submitted  to  tlie  court  to  be 
held,  the  court  coinuiittcd  no  error.  The  evidence  did  not 
support  its  assumption  of  fact  that  the  appellant  relied  upon 
the  transfer  of  the  twenty  acres  as  compensation  for  said  board 
and  care.  For  this  reason  if  for  no  other,  it  was  properly 
rejected. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judijment  affirmed. 


i  \l 


■*:S 


VM 


300 


Appellate  Courts  of  Illinois. 


Vol.  2a] 


Frey  Bros.  v.  Harrison  &  Atchison. 


m 


Frey  Brothers 

V. 

Harrison  &  Atchison  and  J.  H.  Harrison. 

Sales — Gofds  Obtained  through  Fraudulent  Representations — Sale  to 
Th  ird  Pa  rty — Not  ice — Rep  le  v  in. 

In  an  action  of  replevin  brought  to  recover  goods  allogod  to  have  been 
obtained  through  fraudulent  representations  and  sold  to  a  third  person 
having  notice,  this  court  declines  to  interfere  with  the  judgmf*nt  for  defend- 
ant, there  being  no  such  evidence  of  notice  as  would  vitiate  the  tide  of  the 
purchaser. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  tlie  Circuit  Court  of  McLean  Coimtj;  the 
lion.  O.  T.  Reeves,  Judge,  presiding. 

Messrs.  Eayi^uen  &  Barry  and  A.  E.  DeMange,  for  appel 
Jants. 
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Messrs.  Fifer  &  Phillips  and  Geokgk  W.  IIerrick:,  for 

appellees. 

Wall,  P.  J.  This  was  replevin  by  apj^ellants  as:ain?t  tlie 
a])j)ellee.  One  of  the  pleas  was  property  in  a  third  person, 
to  wit,  J.  11.  Harrison,  and  this  issue  was  found  for  the 
defendants  upon  a  trial  by  the  court,  a  jury  being  waived. 
Tiie  position  of  the  plaintilfs  was  that  the  goods  were  acquired 
b}'  means  of  the  fraudulent  representations  of  the  defendants 
and  that  J.  II.  Harrison,  to  whom  they  (defendants)  subse- 
quently sold  them  in  payment  of  a  debt  they  owed  him,  had 
such  notice  of  the  fraud  that  his  purchase  would  give  him  no 
title  as  against  the  plaintiffs,  who  elected  to  disaffirm  the  sale. 
Admitting  the  alleged  misrepresentations,  we  are  of  opinion 
the  evidence  failed  to  show  such  notice  to  J.  11.  Harrison  as 
would  vitiate  his  title.     At  least  we  can  n(jt  say  the  conclusion 
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reached  by  the  court  is  so  opposed  to  the  evidence  as  to  require 
OS  to  reverse  the  judgment. 

The  propositions  of  law  held  by  the  court  included  all  that 
was  material  and  proper  to  hold  contained  in  those  refused. 
Xo  error  is  apparent  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Albert  Noffts  et  al.  H?  ^ 


V. 

Sophia  A.  Koss. 

Dover— Home sfead — Incumbrance — Sole  to  Pat/ Dehfft — Paijment  of 
Mori  gag  f.  hy  PurcJiaser — Contribution  by  Widow — Computation  of 
Amount, 

1.  Where  a  widow  wishes  to  enjoy  an  interc^st  of  dower  or  homesfpadin 
incmubered  rejil  estate,  she  must  pay  nn  equitable  portion  of  the  sum  piiid 
to  satisfy  thf}  incumbrance  by  a  purchaser  from  the  administrator  on  a  Kiil(; 
to  pay  debt**  of  the  estate. 

2.  The  amount  to  be  paid  by  her  phould  be  in  the  same  proportion  th:it 
thepresent  value  of  her  estate  computed  by  the  life  tables  bears  to  the  Viilui; 
of  the  land. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  Chainj)aign  County;  tl  e 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  M.  W.  Mathews,  for  appellants. 

Mr.  J.  W.  Sim,  for  appellee. 

Wall,  P.  J.  This  was  a  bill  in  chancery  by  a  widow 
against  a  purchaser  of  land  at  an  administrator's  sale,  to  obtain 
an  adjudication  of  the  rights  and  liability  of  complainant  in 
respect  to  an  incun)brance  by  mortgage  upon  the  land  as  affect- 
ing the  dower  and  homestead  interests  of  the  complainant. 
The  facts  were  agreed  upon  as  follows: 
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The  deceased  husband  of  complainant  liad  purchased  the 
land,  containing  eighty  acres,  subject  to  the  niort^i^age,  and  died 
intestate, leaving  the  debt  unpaid  and  tlie  incumbrance  still  sub- 
sisting. The  administrator  ])resented  a  f>etition  to  the  Countj^ 
Court  for  leave  to  sell  real  estate  to  pay  debts,  and  in  that 
proceeding  the  dower  and  homestead  of  the  complainant 
widow  were  set  off  and  assigned  to  her,  including,  for  both 
interests,  thirty-six  and  two-thirds  acres,  and  in  pursuance  of 
the  order  of  the  County  Court  the  administrator  sold  the 
entire  tract  to  the  defendant  in  the  bill,  the  parcel  not  eui- 
hra'ced  by  the  widow's  estate,  containing  forty-three  and  one- 
third  acres,  being  offered  and  bid  off  separately  from  the 
thirty-six  and  two-third  acre  parcel,  the  latter  being  sold  sub- 
ject to  said  rights  of  the  widow,  and  each  ]^arcel  heinsj  sold 
subject  to  the  mortgage,  which  remained  in  full  force.  After 
ward  the  mortgage  was  purchased  from  the  holder  thereof, 
with  the  funds  and  for  the  benefit  of  the  defendant,  who  now 
holds  it.  Biifore  tiling  the  bill  complainant  offered  to  pay 
what  she  considered  an  equitable  proportion  of  tJie  incum- 
brance, but  the  parties  could  not  agree  upon  the  amount. 

The  land  is  worth  §40  per  acre,  or  §3,200  in  all. 

The  complainant  was  forty-five  years  old  March  6,  18ST. 
The  amount  ])aid  by  defendant  for  the  incumbrance  June  10, 
18S6,  was  $1,040.54.  The  only  matter  to  be  determined  by 
the  court  was  the  amount,  if  anything,  that  complainant  should 
pay  upon  the  mortgage  above  referred  to,  either  by  annual 
installments  of  interest,  o-r  by  the  payment  of  a  specific  sum 
to  be  paid  down. 

The  decree  finds  that  aj)pellant  bid  for  the  land  only  what 
it  was  worth  over  and  above  the  incumbrance,  and  expected 
to  pay  off  the  incumbrance  as  a  part  of  the  purchase  price; 
that  the  money  paid  for  the  m(ntgage  was  in  pursuance  of 
such  expectation  and  that  thereby  the  mortgage  has  been 
fully  satisfied,  and  that  the  interests  of  complainant  have 
thereby  been  released.  From  this  decree  an  appeal  is  prose- 
cuted by  the  defendant  in  the  bill. 

In  the  case  of  Selb  v.  Montague,  102  III.  446,  it  was  said 
that  if  mortgaged  property  is  bought  by  a  stranger  from  the 
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mortgagor  under  such  circumstances  as  to  show  that  he  only 
paid  for  the  excess  over  the  mortgage,  or  so  that  one  part  of 
the  estate  satisties  the  whole,  the  widow  will  be  let  in  to  claim 
dower  if  such  purchaser  shall  obtain  discharge  of  the  mort- 
gage, but  that  this  rule  applies  only  when  the  mortgaged 
estate  is  acquired  by. a  stranger  by  a  purchase />»^7/i  t/ie  hus- 
laml.  If  the  husband  pays  the  debt  himself,  the  dower 
attaches  to  the  whole  estate;  but  if  the  debt  is  paid  by  the  heir 
after  the  death  of  the  husband,  this  is  equivalent  to  a  purchase 
by  the  heir  of  that  interest  in  the  estate  which  is  in  the  mort- 
gaojee,  and  the  widow  would  have  no  right  of  dower  in  the 
interest  so  acquired  by  the  heir,  the  right  of  the  heir,  liowever, 
having  been  acquired  by  removing  an  incumbrance  upon  an 
estate  in  which  the  widow  and  heir  each  had  an  interest  sub- 
ordinate to  the  incumbrance;  the  widow  in  such  case  has  the 
right,  by  a  just  contribution,  to  avail  herself  of  the  benefit  of 
the  purchase  by  the  heir  of  the  interest  of  the  mortgagee.  It 
was  further  said  that  a  sale  of  the  real  estate  by  an  adminis- 
trator under  our  statute  is  equivalent  to  a  sale  by  the  heir, 
the  administrator  being  made  by  the  statute  in  substance  the 
attorney  in  fact  of  the  heir  to  make  such  sale. 

The  power  of  the  heir  where  the  land  is  mortgaged  is 
merely  to  sell  the  equity  of  redemption,  for  that  is  all  that 
vests  in  him. 

The  purchaser  takes  the  right  of  the  heir,  no  more,  no  less; 
that  is,  the  fee  subject  to  the  mortgage.  If  the  purchaser 
redeems  from  the  mortgage  he  holds  as  the  heir  would  have 
held  had  he  paid  off  the  mortgage.  Tlie  widow  can  have 
dower  only  by  paying  her  ratable  share  of  tlie  money  neces- 
sary to  discharge  the  mortgage.  The  debt  paid  in  dit^charging 
the  mortgage  is  not  the  debt  of  the  heir.  In  paying  that  debt 
he  is  not  paying  his  own  debt,  as  would  be  the  case  were  the 
debt  paid  by  the  mortgagor*  in  person.  And  it  was  further 
held  that  the  reasoning  applicable  to  a  dower  interest  is  equally 
applicable  to  the  widow's  claim  of  homestead. 

We  are  of  opinion  that  the  views  thus  expressed  by  the 
Supreme  Court  are  decisive  of  the  present  case,  and  that  the 
decree  is  erroneous  in  holding  the  mortgage  canceled. 
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t  IB  not  the  case  of  a  payment  by  the  mortgagor  of  liis  own 
<t,  nor  is  it  a.  cmo  of  a  sale  by  the  hii^Uind  under  such  cir- 
istancea  as  to  justify,  tlie  coiichi^iion  that  the  mortgiige  debt 
.  to  bo  paid  by  tlie  vcudce  arf  a  part  of  the  purchase  price. 
i  in  eiTect  a  eale  by  tlie  hoir  of   the  equity  of   redemption, 

proceeds  to  bo  devoted  to  the  payment  of  snch  debts  ne 
e   been  prubatcd  against  the  estate.     The  bidder  at  snch  a 

wiil  naturally  seek  to  get  the  ]iro(>erty  as  low.as  poBsible, 

his  bid  must  be  the  highest  if  lie  gets  it. 
ts  the  ei]uity  of  redemption  only  is  sold,  and  as  the  pur- 
ser will  pay  no  more  than  he  must  in  order  to  ho  the  best 
Her,  there  is  no  room  for  the  suggestion  that  the  mortgage 
o  be  jiaid  as  part  of  the  purchase  price.  AVhcn  that  is 
iiired  by  an  asi-igmnent  or  by  a  payment,  it  is  merely  an 
iii  ition  of  the  interest  of  the  mortgagee,  which  of  course  is 
imount  to  the  rights  of  the  widow.  The  widow  must  bear 
ir  proportion  of  the  burden  if  she  would  enjoy  an  interest 
[lower  or  homestead  in  the  incumbered  property. 
'he  bill  recognized  this  liability  and  sought  only  to  have 

amount  to  be  paid  ascertained  by  a  deeiee  which  would 
i  both  parties.  The  present  va! no  of  the  widow's  estates  of 
:er  and  hoine^tead  should  be  comjmtcd  by  the  life  tables, 

she  chould  be  rerpiired  to  pay  a  ratable  share  of  the  incnm- 
ice.     The  amount  she  should  pay  of  the  whole  debt  mntt 
n  the  same  proportion  that  the  valne  of  her  estates  will 
r  to  the  entire  value  of  the  land, 
'he  decree  will  be  reversed  and  the  cause  remanded, 

Jieversed  and  remanded. 


James  F.  Long 

V. 

LoTHAiRE  B.  Cockers  et  al. 

fnrfgngei—Iieal/!/—Petaonolly~Foi-ecIosuie—Fulures—Et/oppel^ 


Third- DisTEicT— May  Term,  18S8.        305 

»i^—  !■■    1 1  I        ■       .1  I » i—-  ■   ■  ^»   I  I.    I.    ■■»  11  ■ ■  m  ■■■■■■■  I   ■ 

Long  V.  Cockern. 

1.  The  mortgagee  of  realfy  is  estopped  ns  to  third  persons  from  claim ina: 
personal  property  as  fixtures  pnd  included  in  the  mortgage,  by  a  previous 
iiClion  of  replevin  brought  by  him  to  recover  the  sajne- 

2.  A  real  estate  mortg*<ige  not  executed,  acknowledged  and  recorded  in 
accordance  with  the  statute  in  reference  to  chattel  mortgages,  can  not  be 
held  to  cover  perj:onaI  property  named  therein. 

3.  Upon  a  suit  brought  to  foreclo«»e  a  mortgage  upon  a  piece  of  land  and 
a  saw  mill,  this  court  declines  to  interfere  with  a  decree  awarding  fore, 
closure  as  to  the  land,  but  refusing  it  as  to  the  mill. 

[Opinion  filed  November  23, 1888.] 

Appeal  from  the  Circuit  Court  of  Brown  County;  the  Hon. 
WiLUAM  Jf  AKSH,  Judge,  presiding. 

Messrs.  Bebby  &  Epleb,  for  appellant. 

Messrs.  John  J.  Teefey,  for  J.  W.  Metcalf,  appellee. 

Conger,  J.  Suit  was  brought  below  to  foreclose  a  mort- 
gage on  a  piece  of  land  and  a  saw  mill.  The  questions  pre- 
sented by  this  record  grow  out  of  the  final  decree  rendered  on 
the  hearing  upon  bill,  answers,  replication  and  proofs  taken. 
The  deorce  awarded  foreclosure  as  to  the  land,  but  refused  it 
as  to  a  steam  engine  and  saw  mill  included  in  the  mortgage, 
and  which  were  held  to  be  personalty  and  not  within  the  lieu 
of  the  mortgage.     From  this  decree  complainant  appeals. 

The  question  here  at  issue  is,  whether  foreclosure  should 
not  have  been  granted  as  to  the  saw  mill  and  other  property 
cov'ered  by  the  mortgage  as  well  as  to  the  land  itself. 

The  record  shows  the  following  facts :  In  September,  1885, 
at  Clayton,  Illinois,  James  F.  Long  bargained  to  sell  to  L.  B. 
Cockern  a  sjiw  mill  for  $1,200,  Cockern  agreeing  to  give  liim 
as  security  a  mortgage  on  a  piece  of  land  which  ho  claimed  as 
his  own,  and  the  mill.  The  mill  was  then  seven  miles  south 
of  Clayton.  Cockern  said  he  would  go  home  and  make  out 
the  papers,  which  his  wife  would  have  to  sign.  The  land 
\ra8  in  fact  owned  by  Mrs.  Cockern.  It  was  also  subject  to  a 
prior  mortgage  of  November  24,  1884,  under  which,  on 
December  18,  1888,  it  was  sold  for  $328.95,  to  which  pro- 
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ceedings  J.  F.  Long  was  not  made  a  party.  The  land  was 
rough  and  hilly,  chiefly  valuable  for  its  timber,  and  was  worth 
about  $500.     It  was  a  good  place  to  operate  a  saw  mill. 

L.  B.  Cockern  proposed  to  his  wife,  Emily  S.  Cockern,  that 

'  if  she  would  join  him  in  a  mortgage  on  the  land  he  would 
erect  a  saw  mill  thereon  and  attach  it  thereto  and  operate  it, 
and  out  of  lumber  sawed  he  would  pay  off  the  mortgage  and 
leave  her  the  land  and  mill  free  of  incumbrance.  She  accord- 
ingly signed  the  morto^age.  The  note  was  made  by  L.  B. 
Cockern  at  Carthage,  Illinois,  October  21,  1885,  in  the  sum 
of  $1,200,  payable  to  James  F.  Long  or  order,  six  months 
after  date,  with  interest  at  eight  per  cent,  after  maturity.  To 
secure  the  same,  on  said  day  L.  B.  Cockern  and  Emily  S. 
Cockern  executed  to  James  F.  Long  a  mortgage  on  "the 
south  tifty-six  acres  of  the  east  half  of  the  southwest  quarter 
of  section  number  two  (2),  township  three  (3),  south  of  range 
six  (6),  west  of  the  fourth  principal  meridian,"  in  Adams 
county,  Illinois.  A  few  days  after,  L.  B.  Cockern  took  the 
papers  down  to  the  saw  mill  where  Long. was.  Long,  seeing 
that  the  saw  mill  was  not  mentioned  in  the  mortgage,  insisted 
on  its  being  inserted,  and  L.  B.  Cockern  thereupon  wrote  in 
the  mortgage,  after  the  word  meridian,  the  words  "together 
with  one  portable  steam  engine  and  saw  mill,  boiler  wagon 
and  log  wagon,"  doing  this  under  his  bargain  with  Long  and 
in  harmony  with  his  agreement  with  his  wife,  though  in  her 

,  absence.  The  note  and  mortgage  were  delivered  to  Long, 
and  Cockern  took  possession  of  the  mill. 

Under  Cockern's  directions.  Long  then  put  the  mill  on  the 
land  mortgaged.  The  mill  was  put  up  on  sills.  The  boiler 
was  sunk  in  the  ground  about  level  with  the  top.  The  saw 
mill  was  fastened  to  stakes  driven  into  the  ground  to  keep  the 
track  from  slipping.  A  shed  was  put  over  the  mill  on 
posts.'  Cockern,  who  had  just  bought  the  mill,  told  Long 
that  it  was  placed  there  for  permanent  use,  and  that  the  shed 
was  put  there  to  stay.  Cockern  claimed  the  land  as  his  own 
until  the  mill  was  placed  on  it,  when  he  said  it  belonged  to 
his  wife.  Emily  S.  Cockern,  who  owned  the  land,  states  in 
her  answer  that  L.  B.  Cockern  placed  the  saw  mill  on  the  land 
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under  his  agreement  with  her,  and  that  it  became  part  of  the 
realty,  and  L.  B.  Cockern  alleges  in  his  answer  that  the  saw 
mill  was  attached  to  and  was  a  part  of  the  real  estate  mort- 
gaged. The  decree  finds  as  ^  fact  that  the  steam  engine  and 
saw  mill  were  placed  upon  said  real ,  estate  by  L.  B.  Cockern 
shortly  after  the  execution  of  the  note  and  mortgage  for  use 
on  the  land.  Long  sawed  timber  for  Cockern  there  about  two 
months,  in  1885  and  1886. 

The  note  matured  in  April,  1886.  Long  then  demanded 
payment  of  L.  B.  Cockern,  but  was  refused.  Nothing  was 
ever  paid  on  the  note.  On  June  17,  1886,  Long,  having 
failed  to  get  a  settlement,  by  his  attorneys,  Moore  &  Staker, 
brought  replevin  in  the  Adams  county  Circuit  Court  for  the 
saw  mill,  engine,  machinery  and  tools  used  therewith,  and  the 
boiler  wagon  and  log  wagon,  and  got  possession  of  the  same 
June  19,  1886.  Long  then  took  said  property  to  Meredosia, 
Illinois,  where  he  held  it  until  May,  1887. 

The  replevin  suit  came  up  for  trial  at  the  March  term,  1887. 
The  pleas  were  non  cepit,  non  detinet^  property  in  defendant, 
no  property  in  plaintiff,  and  not  guilty.  After  being  called 
and  sworn  the  jury  was  discharged  and  the  case  tried  by  the 
court.  On  the  trial,  before  any  judgment  was  rendered,  on 
May  7, 1887,  plaintiff  dismissed  his  suit,  whereupon  judgment 
was  given  against  plaintiff  for  costs,  a  writ  of  retorno  hahendo 
awarded  to  defendant,  and  case  continued  as  to  assessing  dam- 
ages. The  writ  of  retorno^  issued  May  16,  1887,  to  the  sheriff 
of  Morgan  county,  who,  May  17,  1887,  seized  said  property 
in  Long's  possession  and  turned  it  over  to  L.  B.  Cockern. 

On  May  9,  1887,  two  days  after  the  replevin  suit  was  dis- 
missed, L.  B.  Cockern  executed  a  warrant  of  attorney  giving 
power  to  confess  judgment  on  his  note  of  August  26,  1886,  for 
?l,200,  to  Edward  R.  Metcalf,  of  Carthage,  Hancock  county. 
On  this  judgment  was  entered  May  10, 1887,  for  $1,267.60  and 
costs.  On  May  17,  1887,  the  day  the  property  was  taken 
from  Long  and  given  to  Cockern  under  the  retorno^  execution 
issued  on  said  judgment  to  the  sheriff  of  Morgan  county  whoi 
the  next  day,  May  18th,  levied  on  the  property  in  Cockern's 
possession  for  E.  E.  Metcalf,  by  Metcalf 's  direction.   Loomisi 
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tpiity  sheriff,  posted  notices  to  sell  in  ten  days,  and  went 
May  2-5th  to  sell. 

inwhiie,  E.  R.  Mctcalf  agreed  to  turn  his  judgment 
t  L.  B.  Cockern  over  lo  hia  son,  John  W.  Metcalf, 
Jant  in  this  suit,  to  make  what  ho  could  out  of  it  and 
tlie  proceeds  on  a  debt  his  father  owed  liim.  Tlie 
lent  was  accordingly   assigned   on  the  record  May  31, 

May   2S,  18S7,  the   day   of   sale  nnder   the  execution, 

met  Loomis,  the  deputy  sheriff,  and  J.  W.  Mctcalf, 
ig  together  at  Meredosia.  Long  then  notified  Looiuis 
e  had  a  $1,2I>0  mortgnge  on  tlie  mill,  and  told  him  not 
;  it,  and  that  if  he  did,  he  would  hold  the  sheriff  respon- 

Metcalf  says  he  did  not  hear  the  claim  made  by  Long 
lat  he  knew  nothing  .about  the  mortgage  until  lie  bonght 
ill  of  Cockern,  but  he  admitted  on  liis  cross-exam ina- 
:bat  he  know  at  that  time,  there  had  been  a  replevin 
etween  Long  and  L.  B.  Cockern,  and  that  the  property 
een  put  into  Cockcrn's  Iiands  by  a  writ  issned  in  the 
'in  suit.     Long  says  Cockern  and   Metcalf  kept  away 

him.  Loomis  required  an  indemnifying  bond  before 
r  the  mill,  and  as  none  was  given,  continued  the  sale  ten 

Meanwhile,  Long  held  the  mill  as  cnstodian  under  the 
E. 
Viro  the  day  the  sale  was  postponed  to,  Cockern  went  to 

Metcalf  at  work  on  his  farm  and  said  that  time  and 
se  wonld  be  saved  by  settling  the  matter.  They  went 
ler  to  Meredosia.  On  the  way  there  J,  W.  Metcalf 
i  to  give  Cockern  f500  for  the  mill  and  apply  it  on  the 
lent,  and  Cockern  waa  to  take  the  mill  to  Fort  Madison, 

and  rent  it  of  Metcalf  for  $60  a  month.  Loomis,  the 
y  sheriff,  met  them  at  Meredosia  on  the  day  to  which 
ale  waa  continued.  J.  W.  Motcalf  and  Cockern  told 
is  the  judgment  was  satisfied  and  for  him  not  to  sell,  bnt 
ot  tell  him  what  the  arrangement  was.     On  June  14, 

Loomis,  by  Metcalfs  direction,  vacated  the  levy  and 
led  the  execntion  nnsatisfied,  and  Metcalf  took  possea- 
if  the  mill  under  hie  arrangement  with  L.  B.  Cockern. 
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When  the  mill  was  thus  put  in  Motcalf's  hands,  L.  B.  Cock- 
ern and  Loomis  were  present  but  Long  was  not  Cockern 
offered  to  stay  and  help  Metcalf  load  the  mill  on  the  ears  to 
take  it  away. 

J.  W.  Metcalf  claims  to  be  a  honafide  purchaser  of  the 
mill  and  other  property  from  L.  B.  Cockern,  relying  on  his 
possession  under  the  retorno  hibendo^  and  says  that  he  had  no 
notice  of  Long?8  claim  on  the  mill  under  the  mortgage  before 
lie  made  his  purchase  of  Cockern.  This  Metcalf  claims  in  his 
answer,  and  in  his  testimony. 

X.  C.  Bushnell,  postmaster  at  Meredosia,  testified  that  he 
had  a  talk  with  J.  W.  Metcalf  before  Cockern  turned  the  mill 
over  to  Metcalf,  in  which  he  told  Metcalf  of  Long's  mortgage 
on  the  mill,  and  Metcalf  said  he  knew  all  about  the  mortgage. 
Metcalf  testified  that  he  had  a  talk  with  Bushnell  then  but 
that  he  did  not  remember  talking  to  Bushnell  about  the  mill, 
though  he  would  not  swear  he  was  not  talking  about  Long's 
claim  against  the  mill. 

Long  testified  that  he  did  not  see  Cockern  there  that  day; 
that  they  kept  away  from  him.  Cockern  went  home  that 
evening.  Metcalf* stayed  and  worked  at  the  mill  to  load  it  on 
the  cars.  Long  then  began  this  suit.  The  bill,  filed  June  17, 
1887,  sets  up  the  note  and  mortgage,  the  contemplated  removal 
of  the  saw-mill  property  by  L.  B.  Cockern  and  J.  W.  Metcalf 
from  the  State  and  jurisdiction  of  the  court;  that  the  security 
was  scant  and  L.  B.  Cockern  insolvent,  and  the  land  sold  under 
a  prior  mortgage,  and  prays  that  defendants  be  restrained 
from  removing  the  saw-mill  property  from  where  it  was; 
that  a  receiver  be  appointed  for  the  same,  and  for  a  foreclosure 
of  said  mortgage  on  the  property  described  therein,  and  for  a 
decree  against  L.  B.  Cockern  for  any  deficiency. 

An  order  for  a  temporary  injunction  was  made  June  17, 18S7, 
and  an  injunction  writ  issued  to  the  sheriff  of  Morgan  county, 
which  Loomis,  deputy  sheriff,  served  June  18,  1887,  on  J.  W. 
iletoalf  and  the  agent  of  the  Wabash  Railway  Compan3^ 

When  the  injunction  was  served,  the  saw  mill  was  at  the 
depot  at  Meredosia,  and  Metcalf  was  putting  the  boiler  on  the 
cars.    On  June  24,  1887,  the  court  appointed  Richard  Seaton 


310  Appellate  Courts  of  Illinois. 

Vor..  29.]  Long.  T.  Cockern, 

receiver,  who.  .fune  25,  1SS7,  took  possession  of  the  Baw-mill 
property  at  Morodosia,  and  removed  it  to  Q.iincy,  Illinois, 
where  he  has  since  liad  it  stored. 

Emily  S.  Cocliei'n,  in  licr  answer,  mlmlts  her  execution  of 
the  mortgage  before  the  clause,  "  together  with  one  portable 
steam  engine  and  saw  mill,  boiler  wagon  and  log  wagon,''  was 
inserted  tlierein,  and  that  such  insertion  was  made  by  L.  B. 
Cockern  at  Ijong's  request,  in  lier  absence,  and  was  an  altoi-a- 
tion  that  avoided  the  mortgage.  She  also  alleges  that  lier 
husband  promised  her  if  she  would  sign  the  mortgage  on  the 
premises  ho  would  put  the  saw  mill  thereon,  cut  enough 
timber  to  pay  the  debt  and  leave  hor  tlie  land  and  mill  free 
from  incnmbranee,  and  for  that  reason  she  executed  it;  that 
L.  B.  Cockern,  in  pursuance  of  his  said  agieemant  with  her, 
erected  and  placed  upon  the  land  said  saw  mill,  which  then 
became  part  of  the  realty.  She  alleges  that  Ijong  took  away 
the  saw  mill  from  the  laml  and  wasted  the  premises  to  the 
amount  of  the  mortgage  debt.  She  asks  to  have  the  property 
restored  to  its  former  condition,  or  for  the  w:iste  to  be  set  otf 
against  the  debt  Slie  alleges  on  information  and  belief  that 
in  some  way,  in  a  replevin  suit  between  T^tig  and  L.  B.  Cock- 
ern, the  saw  mill  was  held  to  be  L,  B,  Cockern'a  personal 
property  and  was  by  legal  process  put  in  his  hands  in  Moi-gan 
countYj  and  there  seized  on  execution  against  him  by  one 
Metcalf,  and  thus  put  beyond  her  roach  and  control. 

L.  B.  Cockern,  in  his  answer,  admits  executing  the  note  and 
mortgage,  and  alleges  that  the  steam  engine  and  saw  mill  were 
attached  to  and  were  a  t»art  of  the  I'eal  estate,  which  belonged 
to  E.  S.  Cockern;  that  he  pot  the  mill  there  to  cut  the  timber 
thereon  into  lumber,  and  that  if  left  there,  the  saw  mil!  wonlJ 
have  paid  the  mortgage  debt  and  left  a  snrplus;  that  on  June 
-  19,  1S86,  Long  severed  and  removed  the  saw  mill  to  Morgan 
county  under  a  replevin  writ;  that  the  loss  and  damage  done 
amounted  to  ^1,421.87,  which  ho  at^ked  to  be  set  off  against 
the  debt.  He  denies  all  fraud,  but  says  that  the  saw-mill 
property,  while  in  Morgan  county,  was  seized  on  execution  for 
bis  debt  and  lield  by  his  creditor,  and  that,  if  lost  to  Long,  it 
was  lost  by  his  wrongful   severance  and  by  no  fault  of  his 
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{Cue tern's).  He  admits  the  sale  of  the  'a 
gfire  and  that  he  ie  insolvent.  L.  B. 
in  liis  answer  of  his  selling  the  piopertj' 
McatioQ  of  the  levy, 

J.  W.  Mctcftif  answers,  in  enbstance 
itiftinnod  that  Lons;  removed  the  steam 
fronitlie  laud  to  Morgan  county,  wheits 
property  until  May  17,  ISST,  wlien  it  i 
nnder  a  wilt  of  relonto hahendo  awaided 
replevin  suit  against  L.  B.  Cockei-n  an 
in  whoso  possession  It  was  leviod  on  M 
execution  issned  from  Hancock  count; 
E.  R.  Mutcalf  against  L.  B.  Cockern  o: 
vliiie  the  sheriff  hold  said  property,  be 
Cockern'aby  reason  of  his  possession  an« 
res|HindeDt  i-elcasod  said  levy  and  pnrch 
faith,  for  value,  from  L.  B,  Cockern,  a 
thereof;  that  he  knew  nothing  of  Lor 
by  mortgage  at  or  before  tho  time  o 
denies  all  frand,  hut  admits  that  after  so 
lie  arranged  with  L.  B.  Cockern  to  ren 
Madison,  Iowa,  to  be  used  there  by  C 
rental  of  $60. 

A!i  the  answers  are  sworn  to,  bnt  ai 
oath,  tliey  have  effect  as  pleadings  on 
but  the  admissions  therein  made  may  b 
tbe  parties  making  them. 

O.i  November  3,  1887,  tho  suit  was 
Wabaah  Railway  Company,  and  an  ordi 
to  Brown  county,  made  on  a!>etitionof 
for,  alleging  prejudice  in  tho  judge. 

The  decree  of  March  2,  ISSS,  finds,  i 
allegations  contained  in  tlie  bill  were  I 
and  that  said  mortgage  is  a  valid  anc 
the  real  estate  therein  mentioned,  an 
dofcribed  therein  as  "one  portable  stc 
boiler  wagon  and  log  wagon,"  was  plact 
by  L.  B.  Cockern  shortly  after  the  exec 
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rtgage.  and  before  the  maturity  of  taid  note,  for  ubc  upon 
I  laud,  but  that  the  gaid  portable  steam  engine,  eaw  mill, 
ler  waffon  and  log  wagon  wei-e  ^lerrioniil  property  aiid  not 
lilu  the  lieu  of  said  mortgage;  that  no  dum;<gG3  were 
eredby  granting  the  injunction;  tliat  tlie  .equities  of  the 
i  are  with  tlie  complainant;  tliat  there  is  due  from  L.  B. 
;kern  to  complainant  for  principal  and  intcroBt,  $1,346, 
tch  in  adjudged  liim.  The  decree  then  awards  forecloaure 
inst  the  land  and  a  decree  against  L.  B.  Cockern  for  any 
.cienciy  on  eale,  aiiprovea  the  receiver's  report  and  diiects 
1  in  thirty  days  to  turn  the  saw-mill  projierty  over  to 
endant  Metcalf,  and  dissolves  the  injunction  without  dara- 

'hore  are  two  prin5ij>al  questions  presented  by  this  record. 
''irst,  whetlicr  the  mill  was  a  ti.xtiire,  and  ehould  have  been 
uded  in  the  decree  of  foreclosure  against  the  real  estate. 
J  ueconJIy,  if  not  a  ti.iturc,  could  appellant  hold  it  under 
mortgage  as  personal  property. 

Ve  have  prefaced  this  opinion  by  the  Etatement  of  facts 
Buhniitted  by  counsel  for  appellant,  which  presents  them 
y  as  favorably  for  the  ap|)ellant  as  the  recoid  will  tiustain, 
we  are  inclined  to  think,  under  all  the  cirunmstanccs,  the 
I  never  became  a  fixture  upon  the  mortgaged  land.  If, 
rover,  it  could  be  bo  regarded,  wo  tliink  the  action  of  L<mg 
epiovying  it  and  treating  it  as  personal  projierty  would 
)p  him  as  against  third  parties  from  treating  it  as  a  fixture. 
t  is  insisted,  however,  that  the  mortgage  was  good  as  a 
ttel  mortgage  to  hold  the  mill  as  personalty.  That  when 
ikern  sold  the  mill  to  J,  W.  Metcilf,  the  latter  had  notice 
jong'fl  claim  upon  the  niiil,  and  therefore  the  mortgage, 
ough  not  acknowledged  as  a  chattel  mortgage,  was  good 
valid  as  to  him. 

£  the  mortgage  was  not  executed,  acknowledged  and  re- 
led  in  accordance  with  the  statute  in  reference  to  chattel 
tgagos,  it  was  void  as  a  chattel  mortgage  against  all  third 
sons,  whether  they  bad  actual  notice  of  the  facts  in  refer- 

3  to  Long's  claim  or  not  If  Metcalf  acted  in  good  faith 
lurchasing  the  mill,  it  is  of  no  consequence  how  complete 
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Ills  knowledge  waa  of  the  true  state  of  facts  upon  which  Lung 
liaeosbis  claim.  Sage  v.  Browning,  51  III.  217;  Porter  V.  De- 
lucnl,  35  111.  47S. 

If  Le  took  it  in  payment  of  a  pre-existing  debt  for  a  fair 
cODsidention,  witli  the  bona  fide  intention  of  )*aying  himself, 
it  dues  Dot  matter  what  Cockern'a  motive  may  have  been, 
nor  how  com|)iete  his  knowledge  of  Coekern's  intentions. 
Bnrnj)  ou  Fi-audulent  Conveyances,  Chap.  S,  p.  234;  Gri'ay  v. 
StJoiin,  35lil.  222. 

The  docreo  of  the  Circuit  Court  will  be  affirmed. 

.  J)in.ree  affi 


D.  H.  Davis  et  al. 

V. 

S.  E.  Smith,  for  use,  etc. 

Vi^iytia'iU  Tntfrunienls— Notes— mgnnliire  6y  Third  Person  nfter  DeHr- 
try— Joint  Makert  —  IiiBtruclioiis  —  Ecidence  —  Practice  —  Adinissibilil!/ 
«}  Hull. 

1.  Tbp  signature  of  a  note  by  a  third  person  at  the  rpquest  ot  the  payee, 
a'ter  Piecution  and  dflivcry,  does  not,  in  ihe  absence  of  u  new  consideration, 
render  bini  liable  as  a  joint  miiker  tbi'reof. 

2.  It  is  proper  on  an  action  on  such  note  to  admit  the  note  in  evidence 
to  pcote  jnint  liiibllity,  leavins  the  defendants  to  show  by  evidence  outside 
lbs  lace  of  the  note  that  no  joint  liubility  exists 

[Opinion  filed  November  23,  1888.] 

In  error  to  the  Coimty  Court  of  Macon  County;  the  Uon. 
^-  E.  Xelson.  Judge,  presiding. 

Messrs.  Johns  &  Randolph  and  I.  A.  Buckingham,  for 
ptaintifEfi  in  error. 

Messrs.  Mills  Bbothess,  for  defendant  in  error. 
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CuHUEB,  J.     Suit  in  aseumpait  upon  the  following  note  : 
SS2l).00.  "Marcli  23d,  lSb7. 

"Ten  months  after  date,  for  valuo  received,  I  promise  to 
ly  to  the  order  of  S.  E.  Smith,  the  eiim  of  three  hundred 
id  twenty  dollars,  at  Woodlack  &  Heights'  bank,  with  intor- 
t  at  the  rate  of  S  [>ur  c^nt.  per  anoutn  after  due  until  paid. 
"Dan.  H.  Davis, 
"  S,  E.  Warkick." 

To  which  said  appellants.  Davis  and  Warrick,  filod  their 
ea  denying  a  joint  liability,  verified  by  their  several  atK- 
tvita. 

The  evidence  showed  that  Davis  made,  executed  and  deliv- 
■ed  the  note  to  Smith  on  Ihe  day  of  its  date,  and  that  on  tlie 
tth  of  June,  1887,  Smith  went  to  Warrick,  presented  him 
lenote,  and  told  liim  he  wanted  him  to  sign  it,  eo  that  lie 
Iniith)  could  use  it  in  bank.  That  thereupon,  with  no  new 
■  additional  consideration  passing  between  any  of  the  parties, 
''airick  signed  the  note  and  Smith  took  it  away.  Davia  was 
)t  present,  and  so  far  as  the  evidence  disclose*,  was  ignorant 
'  the  fact  tbat  Warriek  was  to  be  asked  to  sign  the  note. 
Under  such  circnnistauces  there  was  clearly  no  joint  liability 
>on  the  part  of  Davis  and  Warrick  as  makers  of  the  note, 
'liether  Warrick  would  have  been  liable  as  guarantor  it  is  not 
icessary  to  dir«uss,  for  if  true,  he  would  not  be  jointly  liable 
ith  Davis,  the  maker.  But  as  makers  of  the  note  one  was 
ible  and  the  other  was  not;  for  as  to  Warrick  the  instru- 
ent  was  without  consideration. 

In  R;indolph  on  Comiuerciul  Paper,  Vol.  2,  See.  920,  tlie 
lie  is  stated  in  the  following  language: 
"If  one  becomes  surety  on  commercial  paper  after  it  is 
ade  and  delivered,  the  original  consideration  for  the  instru- 
ent  will  not  suffice,  but  a  new  consideration  will  be  needed 
bind  the  surety.  If  there  was  an  agreement  at  the  time 
e  note  was  made  for  certain  additional  signatures  as  sureties, 
id  they  were  afterward  added,  the  instrument  not  beinw 
cepted  as  complete  until  then,  the  surety  will  be  bound  by 
ch  consideration."  To  tlio  Siimc  effei.-t  see  also  Favorite  v. 
;idham,    84    lud.    423;  Briggs  v.  Daning,  48   Iowa,  550j 
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lIonsf'Ti  V.  Draklcy,  40  Conn.  552;  Harwood  v.  Jobnson,  20 
111.  367. 

The  inEtnictions  upon  the  part  of  appellants  seem  to  be  in 
accfirdance  with  tlie  foregoing  statement  of  the  law,  while  the 
(irft  instruction  for  appellees  is  misluadin^,  if  not  in  direct 
oorflict  with  such  view. 

But  the  verdict  can  not  be  eastaincd  npon  the  facts  as 
El)Oirn  by  the  evidence,  and  a  new  trial  should  have  been 
awarded. 

Complaint  is  made  that  the  court  erred  in  admitting  the 
notu  in  evidence  a,s  prima  facie  eulKcient  upon  its  face  to  show 
a  joint  liability.  In  this  action  there  was  no  error.  The  note 
;i|i|ieared  upon  its  face  to  show  a  joint  liability.  Its  frentiine- 
iiess  was  not  disputed  by  the  plea.  Hence  it  was  pioper  to  go 
to  the  jury  without  any  preliminary  proof. 

The  thirty-sixth  section  of  the  practice  act  requires  that 
iilien  joint  liability  is  denied  by  plea  verified  hy  oath, 
proof  of  snch  joint  liability  shall  be  made  to  entitle  the 
|p|aintiff  to  judgment.  "What  better  proof  could  be  offered 
than  the  introduction  of  an  instrument  admitted  by  the  dc 
fendants  to  have  been  executed  by  tliem,  necessarily  import- 
ing upon  its  face  the  joint  liability  of  the  makers  of  such 
instrument? 

Aside  from  the  statnte,  and  under  the  common  law  rule, 
after  the  signatures  to  the  note  were  proven  to  be  genuine, 
the  instrament  would  pro[>orly  go  to  the  jury. 

If  the  paper  did  not  necessarily  upon  its  face  import  joini 
liability,  then  it  is  true,  under  the  pica  filed  in  this  case,  the 
plaintiff  would  be  required  to  offer  proof  of  such  joint  liabil- 
ily  before  offering  the  paper  in  evidence. 

"We  think  it  was  proper  to  put  the  note  itself  in  evidence 
ns  the  beat  proof  of  joint  liability,  leaving  apjrollants  to  show 
by  evidence  outside  the  face  of  the  note  that  there  was  in  fac 
im  Joint  liability. 

The  judgment  of  the  County  Court  will  bo  reversed  anc 
thu  cause  remanded. 

lieveracd  and  remanded. 
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V. 
KUDOLPH   HUTMAOHER. 

ifnfilfr  and  Servant — Recovery  for  SertUes— Evidence —Telefframa — 
Whfihtr  Originals — Continuance— Instructions. 

1.  Where  (elegmms  are  sent  by  an  employer  to  bis  Bervnnt  directinir 
liim  as  to  the  pertormiinco  of  hi:i  duties,  the  copies  thereof  delivered  from 
the  receivinjr  office  mu-t  be  considered  orittinala. 

2.  In  an  aclion  to  recover  wage",  evi'lencp  as  to  the  solvency  uf  the  par- 
ties and  as  to  the  cost  of  proc-Bsea  employed  in  the  baiinese  not  connected 
with  the  contract  of  nerrice,  is  iaodiuiwiihle. 

3.  In  an  action  brought  to  recover  For  t^rvices  rendered  in  puftinz  up 
and  buying  ice,  this  court  declines  to  interfere  with  the  verdict  fur  plaiutifT. 

[Opinion  filed  November  23,  1888.] 

ApVBiL  from  the  Circuit  Court  of  Adams  County;  the  Hun. 
William  Maksu,  Judge,  presiding. 

Mr.  George  W.  Fogg,  for  appellant 

Tlie  Circuit  Court  erred  in  refusing  to  continne  said  canse 
OH  account  of  the  absence  of  Giistav  Ilausinan,  Henry  Jacob 
and  George  Knig,  or  to  recjuire  a|>pellee  to  admit  tlieaOidavit 
of  tlieir  testimony.  The  affidavit  of  Mr.  Jolm  H.  Fuchs  for 
continuance,  au  to  them,  is  in  all  respects  within  the  reqnire- 
inonts  of  the  statute,  and  the  cause  Bliould  have  been  continued 
or  the  affidavits  admitted.  K.  S.  ISTi,  780;  Sherman  v.  The 
People,  «9  III.  55;  Switzer  v.  Littenvillo,  4  111.  App.  319,  and 
Sprague  v.  Heaps,  7  III.  App.  447. 

If  a  telegraphic  dispatch  is  sought  to  be  introdnced  in  evi- 
dence, the  original  must  be  produced  and  its  execution  proved 
precisely  as  any  other  instrument,  or  its  loss  or  destrnctton 
shown,  and  then  a  copy  must  be  proved  to  be  a  true  and  com- 
pared copy  before  its  admission.  Mattison  v.  Noyes,  25  III, 
591;  Williams  v.  Brickell.  37  Miss.  682;  75  Am,  Dec.  88; 
Oreggn  Stoauiihip  Co.  v.  Otis,  14  Abb.  (N.  C.)  388,  394,  with 
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note  and  cases  there  collected  on  this  question,  and  N.  Y.  A: 
W.  P.  Tel.  Co.  V.  Diybnrf^,  35  Pa.  State,  2^8,  and  the  same 
case  in  76  Am.  Dec.  338, 

Messrs.  Cahtee  &  Govekt,  for  appellee. 

A  greater  degree  of  diligence  and  a  stronger  slinwing  will 
lie  required  on  the  second  application  for  a  continuance  than 
on  the  first  Shook  v.  Thompson,  21  111.  S7;  Birka  v.  Hous- 
ton, 63  III.  T7. 

Continuance  will  be  refnse(^  where  witnesses  have  not  been 
sab]><Bnaed,  or  subpoenaed  in  apt  time,  or  where  affidavit  does 
not  show  effort  to  get  depositions.  Coffey  v.  Foseelman,  7'2 
III.  69;  Richards  Iron  Works  v.  Glcnnon,  71  111.  II;  Cook  v. 
Norwood,  106  111.  558. 

TlieEtatcmcnt  in  the  affidavit'for  continuance,  that  "this  • 
defendant  fully  expected  and  intended  to  try  this  cause  at  this 
term  of  this  court  and  to  have  all  its  said  witneti^ses  present 
to  testify  on  the  hearing  thereof"  substantially  states  all  the 
diliijence  shown  by  appellant  in  that  behalf. 

The  tclegi'aph  company  is  the  agent  of  the  sender  and  the 
telegram  as  received  at  the  end  of  the  line  is  the  original  and 
primary  evidence.  Durkee  v,  Vermont,  etc.,  29  Vt.  140; 
Morgan  v.  People,  59  111.  62;  W.  U.  Tel.  Co.  v.  Harris,  19 
III.  App.  354;  Savelend  v.  Green,  4U  Wis.  431;  Kedtield  on 
Carriers,  400. 

CoNOKK.  J.  Tliis  was  an  action  in  assumpsit  to  recover  for 
services  in  putting  np  and  buying  ice.  Appellee  recovered  a 
Yerdict,  and  judgment  for  $1,640. 

The  evidence  is  quite  vohiminoiis,  and  somewhat  contradic- 
tory as  to  the  character  and  valueof  appellee's  services,  but, 
after  carefully  reviewing  it  all,  we  see  no  good  reason  for 
interfering  with  the  conclusion  reached  by  the  jury. 

Neither  do  we  think  there  was  error  in  the  court  refusing 
the  continuance  asked.  It  would  servo  no  good  purpose  to 
recite  at  length  the  facts  and  circnnistances  upon  which  the 
»pplieation  was  based.  We  have  carefully  considered  them 
ill,  and  are  of  opinion  that  the  Circuit  Court  pro[>erly  exer- 
cised its  discretion  in  refusing  the  continuance. 
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A  number  of  telegrams  from  appellant  or  its  agents  to 
appellee  were  introduced  in  evidence.  A])pellee  testified  that 
they  were  the  original  messages  that  he  received  in  due  course 
of  business  from  the  telegraph  office  in  Quincj,  and  they 
were  giving  him  directions  how  to  proceed  with  appellant's 
business.  There  was  no  error  in  this.  Under  such  circum- 
stances the  copy  received  from  the  receiving  office  is  the 
original. 

"  Where  the  party  sending  a  message  is  the  responsible 
party,  and  sends  a  message  for  the  purpose  of  giving  direc- 
tions to  be  acted  upon,  then  the  message  delivered  at  the  end 
of  the  line  is  the  original."  Redtield  on  Carriers,  400;  Mor- 
gan V.  The  People,  59  111.  62;  Scott  &  Jam'gan  on  Tele* 
graphs,  Sec.  340. 

There  was  no  error  in  refusing  to  allow  the  question  of  the 
solvency  of  the  respective  parties  to  the  suit  to  be  entered 
into.  Such  a  question  would  throw  no  light  upon  the  issue 
being  4:ried  by  the  jury,  nor  would  there  have  been  any  pro- 
priety in  entering  into  the  cost  of  putting  up  the  ice. 

Appellee  was  claiming  to  recover  upon  an  express  contract 
and  not  upon  a  quantuvi  meruit.  The  contents  of  the  S|  raule 
letter  might  have  been  sliown  by  appellant  at  the  proper 
time,  but  the  action  of  the  court  in  refusing  to  permit  the 
question  to  be  asked  upon  cross-examination  was  proper. 

We  think  there  was  no  error  in  the  action  of  the  court, 
either  upon  the  questions  of  instructions  or  refusing  a  new 
trial. 

The  principal  question  was  one  of  fact,  as  to  the  amount  of 
compensation  ap[>ellee  was  entitled  to  recover,  and  whether 
he  had  not  alreadv  received  for  his  services  all  that  was  due 
him.  The  compensation  allowed  by  the  jury  was  liberal,  but 
was  fully  authorized  by  the  testimony  of  appellee  and  his 
witness. 

, After  a  careful  examination  of  the  record  we  can  see  no 
good  reason  for  interfering  with  the  action  of  the  coui't 
below,  and  therefore  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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jui-y  might  take  into  consideration,  in  determining 
er  his  damages  were  as  large  as  he  claimed,  the  fact 
0  Kiid  nothing  to  the  collector  and  attorney  abont  them, 
t  lie  promised  to  pay,  if  they  tlioiiffht  he  promised,  but 
:  not  a  bar.  Babcock  v.  Trice,  18  III.  421;  Cantiall  v. 
tt,  2  III.  App.  571. 

;srs.  H,  A,  Stevens  and  Joses  &  Sai^enstein,  for  ap- 

ier  the  law  as  wo  understand  it,  and  as  stated  by  the 
t  Court  ill  apiKjllee's  first  instruction,  if  Bretz  knew  that 
rates,  doors  and  frames  were  defective,  and  not  in  aecord- 
rith  the  contract,  and  after  having  used  them  for  a  long 
came  to  a  settlement  with  Fawcett  through  Crafts  or 
13  for  $150.50,  and  agreed  that  ihat  was  the  Iialance  due 
itt,  he  would  bo  estopped  from  setting  up  and  i-econp- 
e  damages  claimed  against  said  sum  of  $150.50.  Throop 
irwood,  9  111.  9iJ;  Hill  v.  Parsons,  110  III.  110;  Pynchon 
f,  118  111.  9. 

roER,  J.  Tills  was  a  suit  brought  by  appellee  against 
ant  for  the  price  of  certain  castings,  doors,  grates  and 
3,  for  a  brick  kiln,  furuislied  appellant  by  appellee.  The 
ie  was  that  there  was  a  warranty  as-  to  their  fitness  for 
urpose  intended,  a  failure  of  snch  warranty,  and  there- 
right  to  recoup  the  damages  occasioned  thereby  against 
ntract  price. 

answer  to  this,  appellee  relied  upon  proving  that  appel- 
ad  admitted  the  account  and  jiromiHed  to  pay  it, 
!  following  instruction  was  asked  for  by  apt>enant: 
the  jury  believe  from  the  evidence  that  plaintiff  agreed 
riiflh  defendant  with  grates,  doors  and  frames  for  brick 
and  agi'cod  to  do  a  first-class  job,  then  it  was  the  duty  of 
aintiff  to  furnish  firsl-class  doors,  grates  and  frames,  tit  for 
irpose  for  which  they  were  intended;  and  if  the  Jury  be- 
Tom  the  evidence  that  the  plaintiff  did  not  furnish  first- 
oors,  grates  and  frames,  then  he  can  not  recover  any  more 
he  jury  believe  from  the  evidence  the  grates,  doors  and 
s  were  reasonably  worth  when  fnrnished." 
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But  the  court  refnsed  to  give  the  Jnstrnction  as  asked,  but 
modified  the  same  bj  adding:  "Unless  tliey  believe  from  a 
prepoEderance  of  tlie  evidence  that  defendant,  after  receiving 
llio  articles  and  knowing  tbeir  cliuracter,  made  settlement  with 
plaiutifPs  agent  and  agreed  tliat  he  owed  for  said  grates,  doors 
and  frames  a  certain  sum." 

Tliia  raodificjition  we  think  worked  injustice  to  appellant, 
and  was  erroneous  in  conveying  the  idea  to  tlie  jury  that  if  he 
filled  to  claim  his  damages  when  the  bill  was  presented,  but 
promised  to  pay  for  the  articles  furnished  according  to  the 
wntract  price,  he  wonld  be  preehided  from  afterward  claim- 
ing damages  for  a  failure  of  tlie  warranty. 

We  undei-titand  the  law  to  be,  where  one  purchases  goods 
ffitii  a  warranty  he  may,  after  admitting  the  correctnuss  of 
and  promising  to  pay  the  contract  or  purchase  price  of  the 
(jyods,  wheu  sued  for  sui-h  price,  recoup  any  damages  resulting 
from  a  breach  of  the  warranty:  or  be  may  even  pay  the  price 
and  afterward  recover  such  damages  in  a  separate  suit.  Ben- 
jamin on  Sales,  Sec.  847;  Anltman  &  Co.  v.  Wheeler,  49  Iowa, 
U7;  (Jantrall  v,  Fawcett,  2  111.  App.  571. 

For  this  error  the  judgment  of  the  Circuit  Court  will  be 
tevcreed  and  the  cause  remanded,    lieversed  and  remanded. 


H.  G.  Rouse 

V. 

Peter  Mohr  and  Fred  Gursman. 

StgnliahU  Instrument — Noie—Suretij — Illegal  Conaxderalion — Emhez- 
:kmenl—A  geneg — Diireat — Plea  ding. 

1.  An  ofBcer  of  the  law  hu  no  aathoritj  to  take  a  prisoner  chartced  with 
fnil)eE!lement  to  a  third  penon,  st  the  request  of  the  person  sufft'i-ing  tlio 
Tips, for  the  purpose  of  obtainin((  the  signature  of  such  third  personam  surety 
on  the  note  signed  b;  the  prisoner,  and  given  in  settlement  of  such  loss. 
4ii  officer  thus  eneatted  «  the  agent  of  the  person  for  whom  he  acta. 

2.  A  note  signed  by  one  as  surety  upon  the  promise  that  the  maker 
tbmof  shall  not  be  prosecuted  for  emtwzzleuient,  being  based  upon  an  illegal 
coDiideration,  ii  void. 

Toi.  SXIX II 
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Appeal  fi-om  the  Circuit  Court  of  Macun  Conuty;  tlio  lion. 
J.  B.  Smith,  Judge,  presiding. 

This  action  is  assumpsit  upon  a  promissory  note,  as  follows : 
^■25.90.  Tkoeia,  UK,  Fubruary  20,  18S1. 

On  or  before  eighteen  montlis  after  date  I  promise  to  pay 
J3  the   order   of  Geo.  W.  liouse   &   Son,  four   hundred  and 
:wenty-five  and  90-100  dollars,  at  their  office  in  Peoiia,  value 
■eceived,  with  interest  at  the  rate  of  8  per  cent,  per  annuin. 
Fked   Glissiian, 
Peter  Mohb. 

Defendant  Glissman  was  duty  defaulted  and  judgment  ren- 
lered  against  him  for  $548.70  and  costs. 

Defendant  Mohr,  by  bis  jilea  and  amended  plea,  avers  as 
Follows:  "That  said  promissory  note  was  by  him  executed 
»nd  delivered  under  the  following;  circumstances,  that  is  to 
*ay :  Before  the  time  of  tlie  execution  of  said  promissory  nole 
Jefcndant  Fred  Gli*^man  had  been  in  the  emijloyment  of  the 
plaintiff  and  one  George  W".  Eoiise,  who  were  doing  business 
18  co-|>artner8  by  the  name  and  style  of  G.  "W,  Rouse  & 
Son,  in  the. city  of  Peoria,  in  this  State;  that  it  was  alleged 
iud  claimed  by  said  Ronse  &  Son  that  defendant  Glissman 
liad  embezzled  a  considerable  sum  of  money  belonging  to  said 
linn  while  so  in  their  em]iloy;  that  for  said  alleged  oflfense 
fiaid  firm  had  caused  said  Glissman  to  be  arrested  upon  a  war- 
rant issued  in  the  county  of  Peoria,  said  warrant  beinij 
placed  in  the  hands  of  one  Falicy,  an  officer  of  said  coimtv, 
for  the  purpose  of  making  said  arrest;  that  while  so  under 
arrest  said  liim  of  Rouse  A  Son  caused  said  Glissman  to  be 
taken  while  su  in  custody  of  said  Fahey,  to  tlie  county  of 
McLean,  in  this  State,  and  to  the  residence  of  this  defendant 
in  said  county  of  McLean,  for  the  purpose  of  procuring  this 
Jefendant  to  become  surety  upon  a  promissory  note  for  and  with 
said  Glissman;  that  it  was  represented  bysaid  offieer.so  having 
said  Glissman  in  bis  custody  that  unless  said  defendant  would 
sign  said  promissory  note  as  surety  for  said  Glissman,  he,  said 
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G'i>5nian,  would  be  prosecuted  for  said  alleged  emb( 
aii.l  put  into  the  penitentiary;  and  that  i£  tliisdefend 
so  sign  said  promissor}'  note,  said  Glissinan  would  bo  c 
from  an-est  and  would  not  be  further  prosecuted. 
Jefenilant,  buing  «  Iialf  brother  of  said  Glissman,  hi 
iliesame  niot.lier.  and  entertaining  great  sympathy 
:inl  being  inticli  distressed  in  his  mind  on  acconi 
alleged  offense  and  arrest,  and  being  anxious  to  re 
fruiu  further  proseentiou,  did  on  account  of  said  pn 
fi>r  no  other  consideration  whatever,  exeente  and  dc 
promissory  note  with  defendant  Glissman,  and  so  tl 
iint  says  that  Baid  promissory  note  is  void,  and  this  I. 
to  vepfy,"  etc. 

To  this  amended  plea  plaintifE  demurred,  and  a!si 
tlie  fojiowing  gpecial  causes  of  demurrer : 

"And  for  special  causes  of  demurrer  plaintiff  slio 

"1st.  That  said  plea  is  double,  being  both  a  plea 
note  was  executed  by  defendant  Mohr  nnder  d 
a  (ilea  of  illegal  consideration  in  executing  eaid  i 
l>romisc  of  plaintiff  to  compromise  a  criminal  procji 

"2d.  That  said  plea,  so  far  astho  same  allege! 
consideration  was  an  illegal  promise  of  the  plaintil 
promise  a  criminal  proceeding,  does  nut  allege  that  tl 
so  agreed  and  promised,  but  that  one  Fa  hey  so  a 
[iruinlsed,  and  does  not  connect  tlie  plaintiff  therew 

"3d.  It  is  uncertain  from  said  plea  whether  t. 
threats  and  promises  of  said  Fahey  are  inducenientl 
of  duress  or  to  the  plea  of  fraudulent  consideration. 

"4th.  Said  plea  does  not  allege  that  the  wai 
ivhich  said  Glissman  was  arrested  was  illegally  pi 
issued,  or   if  legally  issued,  was   improperly  or  ille 

"5th.-  Said  plea  does  not  allege  that  the  plaini 
procure  said  warrant  and  arrest  in  good  faith. 

"6th.  Said  plea  does  not  allege  that  said  note 
for  more  than  the  am.iunt  actually  due  said  Rjuso 
mnnoys  embezzled  by  said  defendant  Glis-^min." 

The  court  below  overruled  said  demurrer  ar 
abided  by  the  demurrer,  whereupon  the  court  gave 
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:or  defendant  Mohr,  and  plaintiff  praj-eJ  and  perfected  his 

ijjpeal. 

Messrs.  Hopkiss  &  TTastmond,  for  appellant. 

As  we  understand  the  law  there  is  nothing;  in  the  fact  tlint 
I  man  is  under  arrest  for  embezzlDiiient  to  prevent  him  from 
jaying  back  the  money  he  has  embezzled  to  the  riglilfiil 
iwner,  or  secnring  it  to  him  in  any  way  lie  is  able  to  do  it,  noi 
.8  there  durc>'s,  fraud  or  want  of  consideration  in  taking  the 
loto  of  a  friend  or  relative  of  the  embezzler,  who,  withou 
jeing  misled  or  deceived,  will  give  it  as  secnrity  through  sym- 
pathy or  a  wish  to  shield  his  friend  from  prosecution,  even 
though  at  the  time  the  injured  party  promises  that  be  willnol 
[.irosecute  the  embezzlement. 

When  the  plaintiff  or  prosecutor  is  bona^fi/Ie  pursuing  lega^ 
redress  of  private  wrongs,  or  protection  from  public  wrongs, 
md  the  defendant  assents  to  a  just  satisfaction  in  consideia- 
tion  of  a  release,  this  shall  not  be  intended  as  duress  to  avoid 
the  act.  So  it  was  ruled  in  McClintock  y,  Cummins,  3  Mc- 
Lean, 158;  Crowell  v.  Gleason,  10  Mo.  32.5,  on  a  prosecution 
to  keep  the  peace.  Wattorman  v.  Barrett,  4  Harr.  311.  In 
Huggine  V.  People,  39  111.  241,  the  court  ruled  that  a  plea  of 
duress  by  the  surety  which  did  not  show  that  the  imprison- 
ment was  unlawful  was  bad. 

In  Ford  v.  Cnitty,  52  111.  313.  Ford  embezzled  the  money 
of  one  Furch,  who  sued  out  a  warrant,  and  liis  attorney  took 
the  warrant  to  Ford  and  told  him  that  if  he  did  not  pay  or 
secure  the  money  to  Fnrch  the  criminal  prosecution  would  be 
pushed  against  him.  Ford  then  gave  his  note  with  sureties 
and  the  prosecution  under  the  warrant  was  drojipcd.  The 
action  was  upon  the  note  so  given,  and  tlie  Supreme  Court 
hold  tliat  under  these  circumstanees  it  would  not  be  regarded 
as  having  been  given  to  com|x>und  a  felony,  inasmuch  as  the 
statute  allows  the  injured  i>arty  to  I'ecover  from  the  wrong- 
doer that  which  belonged  to  him;  nor  did  it  make  any  differ 
once  that  Ford  would  not  have  given  him  the  note  had  he  not 
been  threatened  with  arrest  and  criminal  prosecution. 
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Mr.  J.  S.  Neville,  for  appelloes. 

TlieconsideiationforthiB  note  was  tliat  defendant  Glisemnn, 
wlio  was  guilty  of  a  crime,  should  be  discliai'ged  from  arrest 
nn^J  no  further  prosecution  urged  against  Liin  for  said  crinjc. 
Tliis  beiuff  an  illegal  consideration  tlio  contract  can  not  bo 
enforced.     Henderson  v.  Palmer,  71  111.  579. 

In  this  case  the  court  say  tliat  where  a  note  was  given  in 
consideration  of  a  promise  madebj  the  payee  of  the  note,  to 
Musc  a  prosecution  for  a  felony,  then  pending  in  the  State  of 
Tonnossee  against  the  son  of  the  maker  of  the  note,  to  be 
discontinued,  it  was  held  that  the  consideration  was  illegal  and 
liic  note  and  mortgage  securing  it  conld  be  avoided. 

In  Schunier  v.  Farwell,  S'i  111.  542,  the  court  say :  "  A 
jerfon  prosecuting  another  npon  a  charge  of  a  crime  may 
ii'eeire  from  the  accused  private  satisfaction  for  his  pri\'ate 
injury,  and  the  fact  tliat  he  receives  this  while  the  prisoner  is 
iD  conlinement,  and  forbears  further  prosecution,  does  not  of 
itself  render  the  transaction  illofral.  But  if  the  imprisonment 
k  lawful,  yet  if  tiie  prosecutor  detain  the  prisoner  imlawfully, 
this  is  duress,  and  will  not  avoid  the  deed." 

Schenk  v.  Pheipe,  6  111.  App.  612,  is  nearly  exactly  the  same 
kind  of  a  case  as  this.  In  that  case  Schenk  was  arrested  in 
Cliieago  and  taken  to  the  home  of  his  father  near  Wilmington, 
III.,  for  the  purpose  of  getting  his  father  to  sign  the  note  as 
(cciu-ity,  which  was  done,  and  the  yonng  man  was  released,  as 
waaGiie*man  in  this  case. 

In  Heaps  V.  Dnnham,  95  III.  584,  the  court  say:  "Apromis- 
fory  note  given  in  settlement  for  a  crime  is  without  consider, 
atioc,and  it  can  not,  while  it  remains  in  the  hands  of  the  payee, 
be  enforced  in  a  court  of  law  or  equity." 

In  Tobey  v,  Robinson,  99  111.  222,  the  court  say:  Nothing 
is  better  settled  in  the  law  of  contracts,  than  if  any  part  of  the 
consideration  upon  which  a  promise  rests  is  illegal,  the  entire 
prumiee  fails. 

In  Gorham  v.  Keyes,  137  Mass.  583,  the  court  say :  "  "We 
tliiiik  that  when  a  person  is  nnder  arrest  on  a  criminal  charge, 
to  obtain  from  liim  and  his  friends  a  promissory  note  in  pay- 
ment of  an  alleged  claim,  under  a  threat  of  prosecuting  the 
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complaint  if  the  note  is  not  given,  and  under  an  agreement 
not  to  prosecute  if  the  note  is  given,  is  in  violation  of  law 
equally  whether  the  accused  is  guilty  or  not  guilty.  Such  ii 
proceeding  is  an  abuse  of  criminal  process,  and  the  noto  so 
obtained  is  void." 

In  Hackett  v.  King,  6  Allen  p.  58,  the  court  say :  "Thougli 
a  person  is  arrested  under  a  legal  warrant  by  a  ])roper  oflicer, 
yet,  if  one  of  the  objects  of  the  arrest  is  to  extort  money  or 
enforce  a  settlement  of  a  claim,  such  an  arrest  is  false  imprison- 
ment by  all  who  have  procured  or  participated  in  the  procure- 
ment of  the  arrest,  and  a  release  or  conveyance  of  property 
obtained  by  means  of  such  arrest  is  void." 

In  Shaw  v.  Si)Ooner,  9  N.  II.  '200,  the  court  say :  '*  If,  having 
arrested  the  defendant,  any  part  of  the  consideration  of  a  note 
given  in  settlement  of  a  claim  was  that  the  process  should  be 
discontinued  and  the  defendant  released  from  arrest,  such 
cmsideration  was  illegal  and  the  note  therefore  void." 

In  McMahan  et  al.  v.  Smith,  47  Conn.  221,  the  court  say: 
'^  A  man  liaving  been  arrested  upon  a  criminal  prosecution  for 
obtain  ng  goods  under  false  pretenses,  and  his  wife  agreeing 
with  the  parties  from  whom  the  goods  were  obtained  and 
who  had  procured  the  prosecution  that  she  would  give  a  note 
with  her  husband  for  the  value  of  the  goods  and  secure  it  by 
mortgage  on  lier  real  estate  if  they  wc>uld  procure  the  aban- 
donment of  the  criminal  proceeding  and  release  her  husband, 
held,  that  the  note  was  void,  as  being  ui)on  an  illegal  consid- 
eration." 


Per  Curiam,  The  plea  of  Mohr  ]M'esented  a  good  defense 
to  the  note.  It  avers  that  appellants  caused  the  otficer  who 
had  arrested  Glissman  in  the  county  of  Peoria,  and  then  held 
him  in  custody,  to  take  him  to  McLean  county  for  the  purpose 
of  procuring  appellee  to  become  surety  for  Glissman  upon  the 
note.  This  the  officer  had  tio  authority  to  do  as  an  officer  of 
the  law,  and  while  engaged  in  such  work  his  declarations  to 
appellee  would  bind  ap])ellant8,  as  their  agent.  The  pica 
further  avers  that  such  officer  threatened  Glissman  with  the 
penitentiary  if  appellee  did  not  sign  the  note,  and  promised  to 
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relieve  Iiira  and  stop  fni'th 
and  that  eiich  promise  was 
tlic  signature  "of  appoHec. 

A  note  based  upon  such 
and  its  enforcement  by  th 
policy.  Ilenderson  y.  Pali 
137  Mass.  583. 

The  judgment  of  the  Cii 
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Injunel  ton  « —  Tretpasi —  Bfmi, 

Aa  injunction  will  not  lie  to  pi 
under  a  claim  of  title,  for  the 
temedr  being  an  action  For  fnrcil 

[Opinion  filei 

Apptaj.  from  the  Cireuil 
Hon.  J.  A.  Ckeighton,  Jui 

Messrs.  Gross  &  Uroadv 
It  seems  to  be  tbo  well  t 

that  where  the  trespasser  i 
are  rejxiated  and  likely  to  b 
of  the  peace  and  violence  i 
remedy.  Oweus  v.  Gasset 
80  III.  127;  Peoria  v.- Joh- 

An  act  which,  iu  itself,  r 
may,  from  its  continiianct 
iiTcpai-able  injury.     High  i 

Appellant  has  been  in  t 
siou  of  his  homestead  for  a 
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A  court  of  equitj  will  protect  sucli  poseescion  ag^ainst 
inaiithoi-ized  dUtutbanco  and  iuterruption^.  Uigli  on  Id- 
iunction^,  Sec.  363. 

Tlic  bill  sliuwd  tliat  appellant  is  in  tlic  lawful  po^Rcesion  of 
:hu  prcmieeB  as  a  houioslcad,  and  that  ap]K)!]cu  falticly  claims 
;lie  riglit  to  interfere  with  uucli  possession. 

Persona  of  weak  minds  aud  incoin]»etent  to  take  care  of 
ilieir  property  are  entitled  to  the  pi'otcction  and  cure  of  a  court 
jf  equity  as  mueh  as  technical  lunatics  and  idiots.  Shore  v. 
Dixon,  tJ  Bush  (Ky.),  644;  Story's  Eq.  Jiir.,  Vol.  I,  Sec.  SS-k. 

Messrs.  Patton,  IlAitiLToN  &  Shctt,  for  appellee. 

A  court  of  equity  will  not  enjoin  a  trespass  unless  nndcr 
k'ory  e.vtraordinarycirciimstances.  No  precise  rule  c;>n  be  laid 
Jown  as  to  the  easoa  iu  which  an  injunction  will  be  granted 
i^inst  a  stranger  to  prevent  the  commission  of  a  .treopass, 
but  it  is  always  expected  that  a  strong  case  of  destruction  or 
irreparable  mischief  will  be  made  out,  which  may  be  effected 
l>efore  trial  as  to  the  controverted  right  Hanson  v.  Gardiner, 
i  Ves.  SUS;  Cooper  v.  ILunilton,  8  Blackf.  377. 

But  an  injunction  will  never  be  granted  in  order  to  prevent 
the  repetition  of  a  trespass,  when  the  plaintiif  has  an  adeijnate 
remedy  at  law.  High  on  Injunctions,  Seu.  45!*;  Stevens  v. 
Beeknuin,  1  Johns.  418. 

A  e  mrt  of  entiity  will  not  interfere  to  rosti'ain  a  trespasser 
simply  because  he  is  a  trespasser,  but  only  because  the  injury 
threatened  is  ruinons  to  pro|>erty  iu  the  manuer  in  which  it  ia 
being  enjoyed,  and  will  permanently  impair  its  future  en- 
joyment. High  on  Iniunctions,  Sec.  400;  Eckclkamp  v. 
Schrader,  45  JTo.  505;  Mayor  v.  Groshon,  30  Md.  436. 

The  rule  aiipoars  to  bo  well  setHod  that  it  is  only  where  the 
tres|)ass  is  of  an  aggravated  character — where  the  mi-'^chief  is 
to  the  substance  of  the  estate  and  irreparable — that  an  injunc- 
tion will  be  granted.     Jerome  v.  Hoss,  7  Johns.  315, 

J'er  Curiam.  The  bill  in  this  case  sooght  to  enjoin 
jofendant  from  further  trespasi^ing  upon  the  land  of  com- 
plainant.    It  averred  that  defendant,  falsely  claimiug  the  land 
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and  the  right  to  cultivate  the  eamc,  Iiad  on  several  occasions 
iiivaded  the  premises  and  was  then  daily  intruding  thereon, 
ind  had  lliat  morning  entered  with  a  team  and  plow  and  pre. 
leaded  Co  begin  plowing,  and  proposed  to  continue  the  same 
from  day  to  day.  It  was  averred  that  this  was  the  only  plow 
land  of  complainant;  that  it  was  indispensable  to  him.  and 
tbaC  because  of  his  iidvancod  age  and  poor  liuahli  he  could  not 
go elsevlicre  to  cultivate  the  soil;  that  the  defendant  was 
insolveot  and  that  by  reason  of  the  facts  staled  the  injury 
would  be  iri'C]iarahle.  The  Circuit  Court,  on  motion  of  de- 
fendant, dit-solved  the  injunction  and  dismissed  the  bill  for  this 
want  of  equity.  It  ie  urged  tliat  in  this  ruling  error  was 
cummitted. 

Constniing  the  allegations  of  the  bill  in  accordance  with 
well  settled  rules,  tlio  case  if,  that  defendant,  assorting  a  c'aim 
to  the  land  the  nature  of  which  is  not  stated,  bnt  which  is 
aTorred  to  be  witliout  foundation  in  right,  lias  invaded  the 
pi>f6ession  of  the  complainant,  and  is  in  occupancy  of  the  land 
f(i  far  as  it  is  capable  of  being  occupied. 

For  6uch  a  grievance  there  is  a  clear  and  ample  remedy  at 
laic  by  action  for  forcible  entry  and  detainer.  In  that  pro- 
eoeJing  the  right  of  possession  can  be  speedily  ascertained, 
qnestions  of  fact  can  be  tried  by  jury  and  the  complainant  can 
life  fully  protected.  It  is  not  to  be  presumed  the  defendant 
uDuM  continue  to  assert  his  false  claim,  whatever  it  is,  and 
ttepass  upon  the  premises  after  such  an  adjudication  as  would 
be  thus  afforded.  We  do  not  understand  that,  under  the  cir- 
cumstances disclosed  by  the  hill,  equity  would  interfere  by 
injnnction.  Wangclin  v.  Goe,  60  111.  459  ;  High  on  Injunc- 
liuns,  2d  Ed.,  Sees.  699-701.  The  decree  will  he  affirmed. 
Decree  affinned. 


Appeixate  Courts  of  Ili,i.s'ois. 


Deeriog  v.  Walker. 


William  DEEinxa 

V. 

William  Walkee. 

Ageiify — Xole—Giiaranlj/^Unaulhorieed  Uae  of  Xamt — Purlnefshlp. 

In  an  ELClion  on  an  allegeil  Eri>Ari>i>''V  □'  a  promissory  note,  exPCD>eH  bv  a 
third  person,  tbiicourt  decUnei  to  interFere  with  the  findinn  of  tbe  court 
below  for  the  datandant,  there  being  a,  conflict  of  evidence  as  to  wi;?ilier  he 
uutliurized  or  ratified  aucb  wie  of  his  name, 

[Opinion  filed  November  23.  1883.] 

Appeal  from  the  Circuit  Cuiirt  of  Ford  Coiintj-;  the  Ilua. 
A.  Sample,  Judge,  pi-csiding. 

Mr.  Milton  H.  Clocd,  for  appellant. 

As  a  iMrtui3r,  did  D.iniels  have  aiitliDrJtj,  actual  or  appar- 
ent, to  sell  the  machine  and  guaranteu  the  notes  in  contru- 
versy  ? 

The  firm  was  organized  for  the  piir|x>6e  of  Belling  appel- 
lant's inachiucry,  etc.,  and  as  a  part  of  its  obligiiiiou  to 
a])[>ellant  it  was  to  guarantee  notes  taken  for  machines  sold. 

The  buiiLniias  of  the  linn  was  to  sell.  That  was  the  principal 
thing.  The  place  where  niachincs  might  or  might  not  be  sold 
was  a  mere  incident  to  the  business.  If  they  saw  tit  to  take 
tlie  risk  of  losing  their  conimisKions  on  the  eales,  they  niiglit 
sell  anywhere;  and  what  tlie  partnership  might  do  in  that 
|iiirticuldr,  either  [partner  might  do  on  the  firm  account. 

Such  being  the  case,  appellee's  claim  that  tlio  sale  was  not 
within  the  territory  covered  by  the  contract  will  not  protect 
him. 

The  object  of  the  clause  prescribing  the  territory  in  which 
iho  firm  might  sell  is  ap|>arent.  Appellant  manufactured 
imrvesting  machines  which  he  sold  to  farmers  in  all  (larts  of 
the  comitry.  The  sales  were  made  through  agents  who  had 
set  apart  to  them  certain  contiguous  territory  in  which  they 
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,  29,]  Dealing  V,  Wu!ker. 

[essre.  TiiTON  &  MoKFKTT,  for  ap]>ellco. 
L  surety  or  giijirantor  can  only  bo  cliargod  when  brought 
iin  tile  very  teniis  of  liie  contract.  Ryan  v.  Sbawneftown, 
III.  20:  Nat.  Bank  of  Peoria  v.  Dicfcndorf,  90  III.  396; 
th  V.  Wotiiercll,  4  111.  A|.p.  6.>5;  Miisick  v.  Hodgt-n,  47 
125;  Tliomas  v.  Olney,  Ifi  III.  .53,  The  undertaking  of  a 
:y  to  a  contract  of  guaranty  can  not  be  extended  by  inipli- 
on  or  enlarged.  Ajipellee's  contract  as  to  guaranteeing 
!s  was  to  guarantee  notes  taken  <m  sales  in  territory  of 
ixton  and  vicinity,"  and  none  other,  and  it  CJin  not  be 
^nded  to  eales  made  in  "Rankin  and  vicinity,"  Therefore 
contract  and  the  agreement  therein  contained  haa  nothing 
lo  with  these  notes,  and  it  can  not  be  used  to  predicate  a 
10  of  action  agiinst  appellee  on  iheae  notes. 
t  is  well  settled  that  any  restrictions  itniKtsed  by  the  part- 
ihip  artic'es  ojierate  i?i/er  se,  and  with  all  parties  having 
wlcdge  of  such  restrictions.  Lindloy  on  Partnership,  Vol- 
p.  230-7;  Davis  v,  Richardson,  4-5  Miss.  499;  Livingston  v. 
.sevelt,  4  Johns.  2.">1 ;  Gmy  v.  Ward,  18  II!.  32 ;  Davis  v. 
;kwell.5Ill.  Apj*.  32;  Marsh  v.  Thompson,  2111.  Aj>p.2I7. 
Lnother  proposition  we  state,  viz:  A  partner  has  no 
lority  by  virtue  of  the  ])artncrs!iip  re'ation  to  sign  the  firm 
le  for  any  purpose  not  connected  with  the  partnership 
nose.  Lindley  on  Partnersliip,  Vol.  1,  p.  325;  Selden  v. 
rd  of  ComuiorcL',  3  Minn.  I'M;  Davis  v.  Blaekwoll,  5  III. 
J.  32;  Marsh  v.  Thompson  Bk.,  2  III.  App.  217;  McNair 
*latt,  46  Hi.  211. 

'his  is  an  act  prima  fade  without  the  scope  of  any  mor- 
:ile  i>artner.ship  business.  It  devolves  upon  the  party, 
■efore,  seeking  to  charge  the  firm  or  individual  member 
■eof.  to  show  that  such  action  was  authorized  or  same  was 
rward  ratified.  As  to  all  biit  the  party  actually  signing 
name,  the  act  is  a  nullity.  Spurek  v,  Leonard,  9  111.  App- 
;  Davis  v.  Blacrkwoll,  5  III.  App.  32;  Mai-sh  v.  Thompson, 
1.  App.  217;  McXair  v.  Platt,  46  111.  211j  Foot  v.  Sabin, 
Fohns.  154. 

ioNOER,  J.  On  December  11,  18S3.  appellant,  Deering, 
ointed,  by  a  written   instrument  of   that  date,   appellee 
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Walker  and  oue  John  Daniels,  his  agents  for  the  sale  of  his 
harvesters  and  other  machinerv,  for  the  season  ending  Sep- 
tember 1,  18S3,  "for  the  following  territory  and  no  other: 
Paxton  and  vicinity;"  by  which  written  instrument,  among 
other  things,  Walker  and  Daniels  agreed  to  guarantee  the  col- 
lections of  all  notes  taken  on  sales  of  machinery  made  under 
such  agreement 

An  agency  was  also  established  by  appellant  at  Rankin,  Illi- 
nois, for  the  sale  of  like  machinery,  and  one  Bush  Daniels  was 
made  the  agent  at  that  place,  and  a  sample  machine  was  sent  to 
him  there;  but  he,  refusing  to  act  as  such  agent  or  sell  such 
machine,  Gilchrist,  the  traveling  agent  of  appellant,  afterward 
made  a  parol  agreement  with  John  Daniels,  by  which  the 
territory  of  Rankin  and  vicinity  was  turned  over  to  him,  he  at 
the  time  professing  to  act  for  himself  and  Walker. 

The  machine  at  Rankin  was  sold  to  one  Symonds,  his  notes 
taken  therefor,  and  .the  names  of  John  Daniels  and  Wm. 
Walker  placed  thereon  as  guarantor  by  John  Daniels. 

The  notes  not  having  been  paid,  suit  was  brought  upon  the 
guarantee  thereon.  Appellee  Walker  filed  a  plea  verified  by 
his  affiJavit  denying  the  execution  of  such  guarantee  as  to  him- 
self. The  cause  was  tried  by  the  court  without  a  jury,  with 
a  rindinij:  f^r  appellee  Walker. 

We  can  see  no  good  reason  for  interfering  with  the  judg- 
ment of  the  court  below.  It  is  clear  that  the  court  was 
authorized  to  find,  as  it  did,  that  the  machine  sold  at  Rankin 
was  not  sold  under  and  by  virtue  of  the  written  contract,  which 
was  limited  to  Paxton  and  vicinity;  and  it  follows  that  unless 
the  facts  and  circumstances  in  evidence  were  sufKcient  to  show 
that  Walker,  in  some  legal  way,  ratified  the  additional  contract 
made  between  John  Daniels  and  appellant's  agent,  by  which 
Daniels  assumed  to  control  and  sell  the  machine  at  Rankin,  or 
that  appellee  Walker  authorized  or  ratified  the  use  of  his  name 
asgnarantor  upon  the  Symonds  notes, Walker  wou  Id  not  be  liable. 

These  were  questions  of  fact,  upon  which  the  evidence  was 
conflicting,  and  we  see  no  reason  for  reaching  a  conclusion 
therefrom  different  from  that  reached  by  the  Circuit  Court. 
The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 

Judgment  affirmed. 


o 
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lirock  V.  Brock. 


John  L.  Brock  and  Mary  E.  Brock 

V. 

Levi  M.  Brock. 


Ne^^ofhhJe   Tustrumenfs — Change    in    Note — Mortgage  — Foreclofiure — 
Rights  of  Wife, 

1.  In  a  foreclosure  proceedinj?  this  court  sustains  the  decree  of  the  court 
b'low,  finding  that  a  change  made  in  the  note  secured  was  with  theknowl. 
edge  and  consent  of  the  maker  and  to  carry  out  the  agreement  of  the 
parties. 

2.  The  wife  of  the  maker,  who  joined  in  the  mortgage,  was  not  preju- 
diced by  a  change  lawfully  made  by  the  parties  to  the  note,  especially  as 
such  change  made  it  conform  to  the  language  of  the  mortgcige. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  tlie  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Gkeen,  Judge,  presiding. 

Messrs.  B.  S.  Prettyma.n  and  T.  N.  Gree?^,  for  appellants. 
Mr.  W.  R.  CuRRAN,  for  appellee. 

If  a  change  in  a  material  part  of  a  promissory  note  hnsbcen 
made  by  a  party  in  interest,  without  any  fraudulent  intent,  by 
or  with  the  knowledge  or  consent  of  the  maker,  or  by  his  rati- 
fication after  he  gains  knowledge  of  the  fact,  it  does  not  ren- 
der it  void  in  his  hands.  Gardner  v.  Harbock,  21  111.  129  ; 
Elliott  V.  Blair,  47  111.  342;  Vogle  v.  Ripper,  34  III.  100;  Stiles 
V.  Probst,  69  Hi.  382;  Good<j)eed  v.  Cutler,  75  111.  534;  Canon 
V.  Grisby,  116  111.  151;  Wallace  v.  Wallace,  8  III.  App.  69; 
Speak  V.  United  States,  9  Cr.  27. 

And  to  the  same  point,  and  the  further  point  that  material 
alterations  made  in  a  note  that  would  avoid  it  may  be  ratified 
oitlier  before  or  after  the  alteration.  Pelton  v.  Prescott  et 
«!.,  13  Iowa,  567. 

This  case  cites  Grimstead  v.  Biggs,  4  Iowa,  559,  and  also 
shows  that  Wheelock  v.  Freeman,  13  Pick.  165,  is   not  in 
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|K)int  on  the  question  under  consideration.     Kins^  v.  Hunt,  13 
M).  %\   IIain[)hrey3  v.  Guillow»  13    N.   H.  385;  Penny  v. 
Corwithe,  18  JoLns.  498;    Stewart  v.  First  ISTat'l  Bank,  40 
Mich.  348.     This  case  specifically  holds  tliat  the  ratification 
may  be  by  parol.     Prouty  v.  Wilson,  123  Mass.  297. 

Conger,  J.  John  L.  and  Levi  Brock,  who  are  brothers, 
owned  a  tract  of  land  as  tenants  in  common,  and  Levi  sold 
his  undivided  interest  to  his  brother  for  83,000.  It  was  under- 
stood that  the  purchase  money  should  be  paid  according  to 
the  tenor  of  four  promissory  notes,  one  for  §500  due  March 
1, 1871,  one  for  $500  due  March  1,  1872,  one  for  §1,000  due 
March  1,  1873,  and  one  for  $1,000  due  March  1, 1874.  These 
notes  were  to  draw  six  per  cent,  per  annum  interest  until  ma- 
turity, and  tliereafter  ten  per  cent. 

These  notes  were  secured  by  a  mortgage  executed  u})on  the 
entire  tract  by  appellants,  John  L.  and  his  wife,  on  the  face  of 
which  appears  the  following  language:  "  And  the  fourth  note 
draws  interest  from  the  time  the  third  note  is  due  at  six  per 
cent.  ])er  annum,  and  if  either  is  not  paid  when  due,  to  draw 
ten  per  cent,  interest." 

In  writing  the  fourth  or  last  note  the  provision  that  it  should 
draw  ten  per  cent,  interest  after  maturity  was  omitted  (by 
mistake,  as  it  is  claimed  by  appellee),  and  after  such  note  came 
due,  in  the  spring  of  1874,  appellee   inserted  in  the  face  of 
such  note  the  words  "  with  ten  per  cent,  interest  after  matu- 
rity."   A  bill  to  foreclose  such  mortgage  was  filed,  whereupon 
appellant,  in  his  answer,  set  up  this  change  in  the  note,  claimed 
that  it  was  unauthorized  by  him,  and   therefore  vitiated  the 
note.    Appellee  amended  his  bill,  admitted  that  he  had  made 
the  change  in  the  note,  but  that  it  was  done  with  the  knowl- 
edge and  confent  of  John  L.  Brock,  and  done  for  the  purpose 
of  carrying  out  the  arrangement  made  between  himself  and 
appellant  at  the  time  of  the  original  transaction.     This  ques- 
tion was  sharply  contested,  and  the  Circuit  Court,  from  all  the 
facts  and  circumstances  in  evidence,  found  the  fact  to  be  as 
claimed  by  appellee,  with  which  finding  we  are  entirely  satis- 
fiei 
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This  disposes  of  the  principal  objection  raised  by  appellants, 
as  it  is  immaterial  how  material  the  change  made  in  the  note 
was,  provided  it  was  made  by  the  consent  and  approbation  of 
appellant  John  L.  Brock,  so  far  as  he  is  concerned. 

Next  it  is  insisted  that  such  change,  having  been  made  with- 
out the  knowledge  or  consent  of  Mrs.  Brock,  the  wifejof  the 
mortgagor,  could  bo  used  by  her  to  prevent  a  foreclosure  so 
far  as  her  interest  in  the  laud  miglit  extend.  S'le  was  not  a 
])arty  to  the  note,  and  the  mortgage  was  not  changed,  but  ex- 
pressly npon  its  face  provided  that  the  note  in  question  should 
bear  ten  per  cent,  interest  after  maturity,  so  that  her  rights 
were  in  no  way  aflfected  by  the  change,  and  licr  interest  in  the 
realty  is,  by  the  decree  of  foreclosure,  subjected  to  the  precise 
charge  she  herself  placed  upon  it. 

Had  the  note  been  fraudulently  or  improperly  clianged,  it 
might  be  that  she  could  complain;  but  when  the  nate  was  law- 
fully changed  by  the  parties  to  it,  and  made  to  conform  to  the 
language  of  the  mortgage  she  had  executed,  she  has  no  just 
ground  to  resist  the  foreclosure.  The  decree  of  the  Circuit 
Court  will  be  affirmed. 

Decree  aj]irmed. 


Charles  Aulger 

V. 

M.  T.  Badgely. 

Master  and  Servant — Infancy — Emancipation — Recoven/  of  IVages. 

1.  Emancipation  will  be  presumed  where  a  father  testifies  in  behalf  of 
his  son  and  treats  jis  his  a  claim  upon  which  a  suit  is  broujfht  by  him  after 
att;iining  full  apre,  for  services  rendered  while  a  minor. 

2.  In  an  action  to  recover  waj?es  alleged  to  be  due,  the  evidence  beings 
phnrply  conflicting,  this  court  declines  to  interfere  with  the  verdict  for  the 
plaintiff. 

[Opinion  filed  October  3, 1888.] 
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Appeal  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Green,  Judge,  presiding. 

Mr.  B.  S.  Pbbttyman,  for  appellant. 

« 
Mi'.  W.  K.  CuKRAN,  for  appellee. 

Per  Curiam.  Appellee  brcmght  this  suit  before  a  justice 
of  tlie  peace  for  work  and  labor  as  miller  for  appellant  from 
October  8,  1885,  to  March  1, 1886,  claiming  at  the  rate  of  $50 
per  month.  On  appeal  he  recovered  judgixient  on  verdict  for 
$00.78,  having  credited  defendant  $84.95  on  account. 

The  principal  question  is  one  of  pure  fact.  Defendant's 
version  of  the  matter  was  that  plain tiflE  and  liis  father  agreed 
to  operate  the  mill  during  the  fall  and  winter  for  the  keep  of 
their  family,  hoping  to  work  up  a  trade  that  would  make  it 
profitable  for  both  parties  to  have  them  run  it  thereafter  on 
shares,  and  had  received  in  full  the  consideration  so  agreed 
on.  This  defense  was  so  strongly  supported  by  evidence  that 
we  should  have  been  quite  as  well  if  not  better  satisfied  with 
a  verdict  in  accordance  with  it.  Bat  both  the  plaintiff  and 
his  father  denied  it  The  case  was  twice  tried  on  appeal,  the 
first  jury  having  failed  to  agree,  and  no  complaint  is  made  of 
the  action  of  the  court  as  to  admission  of  evidence  or  in 
respect  to  the  instructions.  This  question  of  fact  was  fully  and 
fairly  submitted,  and  we  think  we  ought  not  to  interfere  with 
the  finding. 

It  ap[)ears  that  plaintiff  was  not  of  age  when  these  services 
were  rendered,  but  was  when  the  suit  was  brought.  His 
father,  however,  was  a  witness  on  his  behalf,  and  treated  the^ 
claim  as  that  of  his  son.  The  presumption  of  emancipation 
arising  upon  that  fact  was  not  rebutted,  and  so  the  action  must 
be  held  to  have  been  properly  brought  in  his  name.  Scott  v. 
White,  Tl  111.  290. 

Judgment  affirmed. 

Vol.  XXIX  a 
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Anikreon  v.  Tiijlor. 


John  M.  A.vdeksoct 

V. 

Irason  Taylor. 

Contra  eta — Con  atruetiaii — Depe  ndeni  Cla  use) — Inslriietioji  g. 

In  an  action  an  a  con'ract  providina'  for  the  support  of  the  mother-in-liiw 
of  tbe  ilefemliint,  she  also  being  the  wife  of  the  plaintiff,  thio  court  hi>l<.l-i  .>s 
crroQeouti  an  instruction  to  the  effect  tbiit  liia  conditions  conlaioed  in  tlie 
couttJcL  are  iaJependtint  of  eacb*othcr. 

[Oijinion  filed  Octolwr  3,  1SS8.] 

Afpkal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr,  A.  J.  Feykr,  for  appellant, 

Messrs.  Cbaio  &  Ckaio,  for  appellee. 

Conger,  J.  This  was  a  suit  instituted  upon  the  following 
contract: 

"Know  all  men  by  these  presents,  that  wliereaa  the  nndtjr- 
signed  has  jointly  pui-chased  with  Sarali  Taylor,  wife  of  Irasun 
Taylor,  forty  acres  of  land  in  the  town  of  Ashmore,  now,  if 
the  said  Irasou  Taylor  shall  support  the  said  Sarah  Taylor, 
his  wife,  with  necessary  food  and  raiment  during  her  natural 
life,  in  ease  he,  the  said  Irason  Taylor,  shall  snrvivo  her,  and 
for  other  valuable  considerations,  the  said  undei-signod  agrees 
for  that  purpose  to  give  to  the  said  Irason  Taylor  the  use  ami 
occupation  of  the  east  half  of  said  forty-acre  tract,  and  in  case 
tlie  said  IrasoTi  Taylor  snrvives  the  said  wife,  then  in  consider- 
ation of  the  interest  the  said  Irason  has  in  said  land,  the  said 
nndersigncd  undertakes  ^nd  agrees  to  pay  the  said  Irason  the 
sum  of  three  hundred  dollars. 

"Given  under  iny  band  this  15th  day  of  October.  ISS.'J. 
"John  M.  Andekson." 

The  defenses  set  up  were:  That  Taylor  never  com- 
plied with  his  part  of  the  contract,  for  the  reason   that  he 
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failed  to  take  care  of  his  wife  and  that  Anderson  had  expeuded 
more  than  the  amount  of  the  $300  mentioned  in  the  contract 
in  taking  care  of  Taylor's  wife  at  his  request.  The  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee  for  $300. 
The  court  instructed  the  jury  that  the  agreement  consisted 
of  two  parts,  each  of  them  independent  of  the  other;  that  the 
portion  giving  to  Taylor  the  use  and  occupation  of  the  east 
half  of  said  forty-acre  tract  in  consideration  of  the  sup])ort 
rendered  by  Taylor  to  his  wife,  was  independent  of  the  latter 
portion  of  the  agreement,  by  which  Anderson  agrees  under 
certain  contingencies  to  pay  Taylor  $300  for  his  interest  in 
the  land. 

Wq  are  inclined  to  think  the  court  below  erred  in  so 
instructing  the  jury.  While  the  agreemont  is  not  entirely 
clear  or  free  from  doubt,  we  think  the  true  construction  of  its 
meaning  is  that  these  clauses  are  not  independent  of  each 
other,  but  dependent;  that  the  consideration  which  moved 
Anderson  to  promise  to  pay  the  $300,  was  the  interest,  what-, 
ever  it  was,  that  Taylor  had  in  the  land,  and  in  addition  thereto 
the  support  by  Taylor  of  his  wife. 

For  this  error  the  judgment  of  the  Circuit  Court  will  be 
reversed^  and  the  cause  remanded. 

lieveraed  and  remanded. 


Heney   Bartlett,  Administrator,  on  Appeal  of 

King  Kerley 

V. 

Virginia  Wright. 

Adminisfrafion — Claim  of  Wife  against  Estate  of  Hnshand  for  Money 
Had  and  Beceiced — Statute  of  Limitations — Instructions — Change  of 
Venue. 

1.  Wliere  a  husband  receives  money  from  his  wife,  unless  upon  special 
ternos,  the  inference  ia  warranted  that  he  receivtis  and  is  to  hold  it  for  her 
n^  and  benefit  as  an  agent  or  depositary. 
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2.  The  statuto  ot  liiiiilitlon^  doei*  not  begin  to  rua  atiaiuBt  tlie  wife  aa  to 
nonej'  bo  depotiited  until  after  dciimnd  tinil  refusal. 

3.'  It  la  ni^itlerof  no cuDseqiience  th»t  aomp  of  (he  itciu<.  an  shown  by  the 
vidence,  ar<>  larger  than  RpeciK<'(l  in  the  account  filed  against  an  estate,  iE 
he  auiount  of  the  verdict  is  wiibin  tlie  claim  aa  filed. 

4.  Tliis  coart  will  not  reverse  merelj  beciuse  eonieof  the  instructions  are 
nnccurate  when,  taken  toother,  the;  fairly  instruct  the  jur;  upon  the 
[oestiona  ut  iMue  in  accordance  with  the  law. 

[Opinion  filed  Doeombcr  5,  1S8S.] 

Appkal  from  the  Circuit  Court  of  Adams  County;  tlie  Hon. 
William  Maksii,  Judge,  pi-csidinfir. 

Messrs.  J.  C,  Thompson  and  Carter  &  Gotkrt,  for  appel- 
ant. 

In  3  Gilm.  599,  the  conrt  says:  "The  Btatuto  of  limiU- 
iotii  begins  to  run  when  the  cause  of  action  accrues.  In 
^se  where  some  act  is  to  be  done,  or  condition  precedent 
■'t  be  performed  by  a  party  to  entitle  him  to  his  right  to  sue, 
ind  no  time,  is  tixcd  at  which  ttic  act  is  to  be  done  or  condi- 
:ion  performed,  he  must  exercise  reasonable  diligence  to  do 
,he  one  or  i>erform  the  other,  or  he  will  be  barred  by  the 
itatute  of  limitations,  otherwise  it  would  bo  a  power  to  defeat 
;he  law  by  his  own  negligence  and  wrong."  See  also  Angell 
)n  Limitations,  Sec  95,  pp.  94  and  95;  2  Parsons  on  Contracts, 
kh  Ed.,  Sec.  370;  Hayward  v.  Giinn.  S2  III.  388;  Wachter 
7.  Albee,  80  III.  47;  Ayres  v.  Richai-ds,  12  III  148-9;  King 
/.  Hamilton,  16  III.  190;  Reeves,  Jr.,  v.  Herr,  59  III.  81; 
rhomiJson  v.  Heed.  48  III.  1'22;  Freeman  v.  Freeman,  65  III. 
106;  Kerner  v.  Crall,  19  III.  191;  Cagwin  v.  Ball,  2  111.  App.  71. 

From  the  above  authorities  the  doctrine  is  clearly  main- 
tained that  the  statute  of  limitations  commences  running 
Lrhcnevcr  a  suit  could  have  been  broygtit  and  maintained,  and 
the  statute  of  limitations  need  not  be  specially  pleaded  in  this 
Mse.     Thompson  v.  Reed,  48  III.  119. 

The  statute  of  limitations  begins  to  run  when  the  cause  of 
action  accrneB.  And  where  money  is  collected  by  an  agent 
the  money  is  due  the  principal  when  collected.    No  demand 
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for  it  is  necessary,  and  the  statute  begins  to  run  from  the  time 
the  money  is  received.  Means  v.  Jenkins,  18  HI.  App.  41; 
Cagwin  v.  Ball,  2  Id.  70;  Campbell's  Adm'r  v.  Boggs,  48  Pa. 
St  521;  Downey  v.  Girard,  24  Pa.  St  63;  King  v.  Bennett, 
16  111.  290 ;  Shelbnrne  v.  Eobinson,  3  Gilm.  697;  Niemeyer 
V.  Brooks,  44   111.  77 ;  Angell  on  Lim.  93. 

So,  too,  where  one  partner  received  the  whole  sum  for  tho 
agreed  price  for  a  single  transaction,  the  work  being  com- 
pleted, the  right  of  action  against  him  by  the  other  partner 
for  his  share  accrues,  and  the  statute  begins  to  ran  when  the 
money  is  received.  Hamilton  v.  Hamilton's  Ex'rs,  18  Pa. 
St  20;  S.  C,  65  Am.  Dec.  585,  *note ;  Bispham  v.  Price,  15 
How.  179. 

So,  also,  on  a  promise  to  pay  in  an  indefinite  time,  or  on^  a 
contingency  under  the  control  of  the  promisor,  the  statute 
begins  to  run  immediately.  McDowell  v.  Goodwyn,  12  Am. 
Dec.  685. 

So,  too,  a  note  or  certificate  of  deposit,  payable  on  demand, 
is  payable  at  once,  and  the  statute  begins  to  run  at  the  date  of 
the  instrument.  Ko  demand  is  necessary.  Armstrong  v. 
Caldwell,  1  Scam.  546 ;  Hunt  v.  Divine,  37  111.  144 ;  H.  &  St 
J.  R.  Co.  V.  Crane,  102  111.  259  ;  Wenman  v.  Mohawk  Ins. 
Co.,  28  Am.  Dec.  464;  Wheeler  v.  Warren,  47  N.  Y.  519  ; 
Palmer  v.  Palmer,  36  Mich.  4S7 ;  Brummagin  v.  Tallant,  29 
Cal.  503. 

And,  generally,  money  payable  on  demand,  or  at  no  stated 
time,  may  be  recovered  without  first  making  demand.  Cobb 
V.  Arnold,  8  Mete.  405  ;  Niemeyer  v.  Brooks,  44  111.  77. 

For  money  had  and  received  it  is  not  necessary  to  make  a 
demand  before  bringing  suit     Hunt  v.  Kevins,  15  Pick.  500. 

So,  also,  where  money  is  paid  by  mistake,  the  statute  begins 
to  run  from  time  of  payment     Bank  v.  David,  12  Pet  32, 

Mr.  William  McF-addon,  for  appellee. 

The  presumptions  of  law  are  all  to  the  effect  that  the  money 
in  the  hands  of  the  husband  was  still  the  money  of  the  wife. 
Patten  v.  Patten,  75  111.  451;  Tomlinson  v.  Matthews,  98  111, 
181 ;  Bergey's  Appeal,  60  Pa.  St  408 ;  Hamill's  Appeal,  88 
Pa.  St  367 ;  Marsh  v.  Crilly,  22  111.  App.  543. 
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The  presiiinption  of  law  upon  tlie  facts  in  tliia  record,  ie  tliat 
tiie  husband  (Itobert  Wright)  had  received  his  wife's  money 
to  take  care  of  for  her  and  for  hur  use.  Borgey's  Appeal,  &) 
Pa.  St.  45 ;  Hamill's  Appeal,  8S  Pa.  St.  367 ;  EiisHng  v.  Rae- 
ling.  42  N.  J.  Eq.  575;  Ilileman  v.  Hileman,  85  Ind.  1; 
Patten  v.  Patten,  75  III.  451;  Tonihnion  v.  Matthews,  9S 
111.  181. 

The  law  having;  created  a  separate  property  for  the  wife, 
and  in  recognition  of  what  is  natural  under  the  marriage  rela- 
tion, having  anticijjated  and  allowed  for  its  management  by 
the  husband,  does  not  require  or  expect  of  a  woman  the  same 
exact  mode  of  dealing  with  the  husband,  as  a  condition  of 
preserving  her  title  to  her  separate  property  in  the  hands  of 
her  luisband,  which  the  law  expects  of  third  personsand  ftran- 
gers  dealing  with  each  other.  Carpenter  v.  Davie,  7!i  III.  18; 
McL  iren  v.  Hall,  28  Iowa,  305;  2  Bish.  on  Married  Women, 
Soc,  397. 

The  law  does  not  require  of  a  married  woman  as  a  condi- 
tion of  protecting  her  rights,  that  she  should  deal  with  her 
hn^^band  in  such  manner  as  to  destroy  the  harmony  of  the 
marriage  relation,  but  expects  of  her  only  sncii  acts  as  are  con- 
sistent with  the  harmony  of  that  relation.  Carpenter  v.  Davis, 
72  III.  18. 

In  the  line  of  the  principle  last  mentioned,  we  say  that 
statutes  of  limitations  do  not  apply  to  the  relation  of  husband 
and  wife  as  they  do  between  third  parties,  strangers  to  each 
other,  unless  expressly  so  providing.  Teomans  v.  Petty, 
Adm'r,  40  N.  J.  Eq.  4dS;  Rusling  v.  Rusling.  42  N.  J.  Eq. 
5i)5;  Barnottv.  IIarschbarger,105  Ind.  410;  Atigellon  Lim.60. 

The  presumptions  of  law  on  the  evidence  in  this  case  iteing 
that  the  husband  held  the  wife's  property  for  her  use,  as 
above  seen,  and  there  being  no  evidence  of  any  terms  of  hold- 
ing, the  next  presumption  which  the  lawwould  indulge, would 
be  that  the  same  was  held  by  him  subject  to  her  order  or  to 
be  turned  over  to  her  on  demand.  Girard  Bank  v.  Bank 
Penn  Tp.,  39  Pa-  St.  98;  Edwards  on  Bail.,  2d  Ed.,  Sees.  10, 
40;  Evani'  Pothier  on  Contracts,  2d  Vol.,  p.  12S;  Story  on 
Bail.,  Sec.  41;  Jones  on  Bail.,  Sees.  36,  117;  Bouvier's  Law 
Die,  '*  Deposit" 
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Tlie  husband  would  be  presumed  to  hold  her  money  as  a 
bailee  for  custody — a  depositary,  in  other  words,  and  under 
that  class  of  bailments  and  its  laws.  Bouvier's  Law  Diet.,  title 
"Deposit;"  Edwards  on  Bail.,  2d  Ed.,  Sees.  10,  40:  Bough  ton 
V.Flint,  74  N.  Y.  482;  Payne  v,  Gardner, 29  N.  Y.  197. 

In  the  absence  of  any  proof  of  the  duration  of  the  continu- 
anceof  such  bailment,  it  will  bo  held  to  be  indefinite  and  con- 
tinning.  Schroeder  v.  Johns,  27  Cal.  2S1;  Rusling  v.  Eusling, 
43  N.  J.  Eq.,  595;  Baker  v.  Joseph,  16  0al.  173;  Finkborne's 
Appeal,  86  Pa.  St.  369. 

Snch  being  the  legal  relationship  of  parties,  the  statutes  of 
limitation  never  commenced  to  run  against  appellee's  claim 
(luring  the  lifetime  of  Robert  Wright,  unless  demand  were 
made  upon  him  for  its  paymsnt  and  he  refused  to  pay,  or 
nnless  he  in  some  other  way  disowned  his  trust  relationship, 
and  of  this  there  is  no  proof.  Boughton  v.  Flint,  74  N.  Y. 
4S2;  Edwards  on  Bail.,  Sec.  40;  Schroeder  v.  Johns,  27  Cal. 
2M;  Rusling  v.  Rusling,  42  N.  J.  Eq.  595. 

Ordinary  statutes  of  limitations  do  not  apply  and  are  not 
applicable  between  depositor  and  depositary  or  bailor  and 
bailee  for  custody.  Smith  v.  Boll,  107  Pa.  St.  300;  Fink- 
home's  Appeal,  86  Pa.  St.  339;  E  J  wards  on  Bail.,  Sec.  40. 

Where  there  is  a  holding  of  money  by  a  husband  such  as 
here,  indefinite  as  to  time,  it  will  be  supposed  that  a  continu- 
ing relationship  of  promisor  and  promisee  is  contemplated' 
by  the  parties,  and  the  statute  of  limitations  n^iver  ran  against 
appellee's  claim  in  the  lifetime  of  Robert  Wright  without 
a  demand  on  him  for  the  return  of  the  money  in  question,  and 
of  this  there  is  no  proof.  Girard  Bank  v.  Penn  Tp.,  39  Pa. 
St.  102;  Rusling  v.  Rusling,  42  N.  J.  Eq.  595;  Baker  v. 
Joseph,  16  Cal.  173. 

Conger,  J.  This  action  arises  out  of  a  c^aim  filed  in  the 
County  Court  of  Adams  county  by  appellee,  Virginia  Wright, 
against  the  estate  of  her  deceased  husband,  Robert  Wright, 
for  the  sum  of  ^1,230  (§700  as  principal  and  §500  interest 
thereon). 

Trial  was  had  in  said  court,  and  the  c^aim  allowed  to  the 
amount  of  $1,240,  from  which  judgment  King  Kcrley,  who 
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claimed  to  be  iatcrested  in  the  estate,  took  an  appeal  to  the 
Circuit  Court,  when  tlio  claim  was  allowed  to  tlie  amount  of 
$SS5.05,  from  wliteli  judgment  King  Kuiloy  j>roEeciiteB  an 
appeal  to  tliis  court. 

The  facts  out  of  which  the  claim  arises  are  that  in  1872  the 
c'aimant,  Virginia  Wriglit,  together  with  her  husband,  Robert 
Wright,  sold  and  conveyed  a  tract  of  land  wliich  she  had 
inherited  from  her  father  for  the  8um  of  $775.  Theevidcneo 
tends  to  show  that  Rjbert  Wright  at  the  tijne  received  tliie 
money  and  afterward  used  it  in  paying  for  a  tract  of  land  he 
hid  bought,  and  the  title  to  which  was  in  his  name.  Mrs. 
Wright  not  being  a  witness,  the  evidence  showing  the  receipt 
and  use  of  the  money  by  Robert  Wright  consisted  of  Iiis 
admissions,  and  were,  we  think,  Kiifficient  to  authorize  the  jury 
in  finding  that  he  did,  in  March,  1S72,  receive  and  have  in  his 
liands  the  money  of  his  wife  to  the  amount  of  $775,  but  in 
what  capacity  or  for  what  purpose  he  was  to  hold  it,  does  not 
appear, 

Robert  Wright  died  in  Angust,  1SS3,  and  apjKjIIec  filed  her 
claim  against  his  estate  on  the  3Uth  day  of  June,  1SS5.  It  is 
insisted  by  appellant  that  the  claim  is  barred  by  the  statute  of 
limitations,  and  this  is  the  principal  question  ])rci9cutcd  by  the 
record. 

The  theory  of  counsel  for  appellant  is  stated  as  follows  in 
their  brief :  "  When  money  is  obtained  as  this  is  alleged  to 
have  been,  it  would  be  duo  when  obtained,  and  suit  could  have 
been  brought  to  recover  the  same  at  any  time  after  it  had  been 
BO  obtained,  or  at  farthest  within  a  reasonable  time  thereafter, 
and  that,  too,  without  any  demand  being  made  for  the  same. 
When  money  has  bBcn  so  obtained  and  there  is  no  agreement 
as  to  when  tt  shall  be  repaid,  and  no  time  fixed  for  its  repay- 
ment, it  becomes  and  is  due  immediately,  or  at  farthest  within 
a  reasonable  time  thereafter.  The  evidence  fails  to  show  that 
any  time  was  fixed  or  agreed  on  between  claimant,  Virginia 
Wright,  and  licr  husband,  as  to  wlien  the  same  should  be 
repaid,  nor  does  tlie  evidence  show  that  any  conditions  prece- 
dent were  to  be  performed  before  the  money  was  to  be 
paid;  and  this  buing  so,  we  insist  that  the  law  makes  it  due 
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and  payable  when  received,  or  at  farthest  within  a  reasonable 
lime  tliereafter.  The  case  of  Kobinson  v.  Kobineon,  3  Gihn. 
697,  before  referred  to,  fully  maintains  this  theory  of  this 
action  as  we  understand  the  law.  Also  Sec.  95  of  Angell  on 
Limitations,  on  page  93,  says  :  ^It  has  been  held  invariably, 
that  if  a  promissory  note  is  made  payable  in  money  on 
demand,  the  statute  commences  running  from  the  date  of  the 
note,  and  that  no  special  demand  is  necessary.'  In  Parsons  on 
Contracts,  at  page  371,  the  author  says  :  'But  a  note  payable 
on  demand  is  due  always,  and  the  statute  begins  to  run  as  soon 
as  the  note  is  made.  So  it  is  with  the  receipt  of  money  bor- 
rowed whereby  the  borrower  agrees  to  pay  '*  when  called  upon 
to  do  so."  The  statute  b'jgins  to  run  whenever  the  creditor 
or  plaintiff  could  bring  his  action,  and  not  when  he  knew  he 
conld.' " 

It  is  apparent  that  appeljant  proceeds  upon  the  theory  that 
there  is  no  difference  recognized  by  the  law  between  the  deal- 
ings of  husband  and  wife  as  to  themselves  and  the  dealings  of 
either  with  third  parties. 

We  are  inclined  to  think  there  is  an  important  distinction 
to  be  kept  in  view,  which  makes  many  of  the  authorities 
referred  to  by  appellant  of  little  use  in  arriving  at  a  correct 
conclusion.  As  a  general  rule  it  is  true,  when  one  obtains  tlie 
money  of  another  without  any  agreement  as  to  repayment,  the 
law  will  imply  a  promise  to  repay  either  at  once  upon  its 
receipt  or  within  a  reasonable  time  thereafter,  and  the  statute 
would  begin  to  run  so  soon  as  such  promise  of  payment  could 
be  implied. 

One  exception,  however,  to  this  general  rule,  is  a  case  of 
deposit,  when  the  depositary  holds  property  in  trust  subject 
to  the  owner's  order,  upon  which  the  statute  would  not  begin 
to  run  until  a  demand  and  refusal  to  pay,  or  some  equivalent 
act. 

There  being  no  direct  evidence  to  show  the  terms  on  which 
Mr.  Wright  received  the  money  of  his  wife,  we  think  the 
inference  is  waiTanted  that  he  received  and  was  to  hold  it  for 
her  use  and  benefit;  that  Mrs.  Wright  did  what  most  wives 
who  have  confidence  in  their  husbands  would  do,  allowed  him 
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to  retain  and  make  use  of  it  without  expecting  to  receive 
interest  thereon,  or  to  pay  him  anything  for  managing  it,  but 
retaining  the  right  of  requiring  it  to  be  returned  whenever 
she  desired.  If  this  inference  is  a  correct  one,  then  it  follows 
that  Mr.  Wright^s  possession  of  the  money  was  lawful,  and  he 
would  be  under  no  legal  obligations  to  return  it  until  his  wife 
desired  it,  and  made  such  desire  known  bv  a  demand  or  some- 
thing  equivalent  thereto.  His  possession  would  be  similar  to 
that  of  any  other  depositary  holding  money  or  propeity  of 
another,  subject  to  the  owner's  orders.  In  Evans'  Pothier  on 
Contracts,  2d  Vol.,  p.  126,  it  is  said: 

''When  a  man  deposits  money  in  the  hands  of  another  to 
bo  kept  for  his  use,  the  possession  of  the  custodian  ought  to 
bo  deemed  the  possession  of  the  owner  until  an  application 
and  refusal,  or  other  denial  of  the  right;  foi**  until  then  there 
is  nothing  adverse,  and  I  conceive  that  upon  principle  no 
action  should  be  allowed  in  these  cases  without  a  previous 
demand — consequently  that  no  limitation  should  be  computed 
back  of  such  demand." 

The  money  was  received  by  Mr.  Wright  either  as  a  gift,  a 
loan,  or  as  agent  or  depositary  of  his  wife  to  be  held  for  her 
use  .and  benefit.  And  there  being  no  positive  evidence  from 
which  to  determine  the  character  of  the  transaction,  it  seems 
to  us  that  the  most  natural  and  reasonable  inference  to  be 
drawn  is  the  one  we  have  indicated;  such  an  inference  is  much 
more  in  accordance  with  the  usual  relations  of  mutual  trust 
and  confidence  existing  between  husband  and  wife,  than  any 
other. 

It  can  not  b3  presumed  to  be  a  gift  to  the  husband,  for  if 
he  claims  it  to  be  such,  the  burden  of  proof  is  upon  him 
to  establish  his  claim.  Patten  v.  Patten,  75  111.  446.  "His 
receipt  of  proceeds  and  income  with  her  consent,  will  be  pre- 
sumptively in  the  character  of  agent."     Il/id, 

The  presumption  accords  with  that  spirit  of  peace  and  har- 
mony which  should  exist  in  the  marital  relation.  Were  it  . 
presumed  to  be  a  loan,  and  the  statutes  of  limitation  held  to 
apply  as  in  other  cases  of  loans,  she  would  have  to  watch  the 
lapse  of  time  and  either  sue,  or  procure  a  new  promise  from 
her  husband  as  with  strangers. 
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As  said  by  the  court  in  Barnett  v.  Harsberger,  105  Ind.  410, 
"It  needs  no  argument  to  prove  that  evil  will  result  from  a 
rale  that  requires  the  wife  to  watch  lest  the  statute  of  limi- 
tations bar  her  rights,  and  she  be  answered  when  she  asserts 
her  claims  after  her  husband's  death,  that  as  she  did  not  sue 
him  within  the  statutory  time  she  must  lose  the  money 
intrusted  to  him.  It  is  not  for  the  good  of  the  world  that  a 
wife  should  be  compelled  to  distrust  her  husband  and  deal 
with  him  as  she  would  a  stranger,  in  order  that  she  may  not 
have  her  rights  swept  away  by  the  lapse  of  time."  Ilamill's 
ipi)eal,  88  Pa.  St.  377;  Bergey's  Appeal,  60  Pa.  St.  415; 
Rnsling  v.  Eusling  42  N.  J.  Eq.  595. 

We  are  of  opinion  that  the  claim  of  appellee  was  not 
barred  by  the  statute  of  limitations. 

It  is  objected  that  the  verdict  exceeded  the  amount  of  the 
claim  filed.  We  do  not  concur  in  this  objection ;  the  total 
amount  of  the  claim  filed  was  $1,200,  and  it  is  a  matter  of  no 
consequence  that  some  of  the  items  as  shown  by  the  evidence 
are  larger  than  specified  in  the  account  filed,  so  long  as  the 
amount  of  the  verdict  is  less  than  the  whole  claim  as  filed. 

Xeither  did  the  court  err  in  overruling  the  petition  for 
change  of  venue,  nor  do  we  find  any  substantial  error  in  the 
instructions.  Some  of  these  are  not  accurate,  but  they  give 
the  law  upon  the  question  of  the  statute  of  limitations  fairly, 
and  in  accordance  with  the  views  we  have  endeavored  to  pre- 
sent, and  taking  them  all  together,  wo  think  the  appellant  has 
no  good  cause  to  complain. 

Believing  that  substantial  justice  has  been  done,  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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V. 

Jacob  K.  Zerger. 


1.  It  b  proper  to  eiclode  evidence  which  is  irreTevant  where  it  doea  not 
ipeiir  that  other  evidi;nce  will  be  produced  to  render  it  relevant. 

2.  In  an  action  to  recover  moaey  alleged  to  have  been  piid  by  the  plaint' 
'  for  the  defendjint  ai  hJH  surety  on  ii  note,  nnd  the  value  ot  certain  ntock, 
it  held:  That  the  evidence  offered  by  the  defendant,  which  t/inded  to 
ove  that  the  indoraeiiient  on  the  baak  of  the  note  was  made  Hitter  the  cora- 
encenient  of  the  suit,  waa  properly  excluded  ax  irrelevant;  that  certain 
idence  as  to  the  amount  contributed  by  the  defendant  to  a  partnership 
hich  had  eiiFitpd  between  the  pnrtiea  was  a1)io  properly  excluded ;  that  the 
leition  of  fact  as  to  whether  the  payment  was  for  the  l>eneSt  of  thu  defecil- 
it  or  for  (be  Grm  waxoettled  by  the  jury;  tuid  that  certain  iteuu  were 
'operly  treated  a^  partnership  matters, 

[Opinion  filed  November  23,  18SS.] 

Appeal  from  tlio  Circuit  Court  of  Da  Witt  County;  the 
'.on.  Lyman  Lacky,  Judge,  presiding. 

Messrs.  ilooRE  &  Waknke,  for  appellant. 

Messrs.  Graham  &  Monson,  for  a]i|}cllce. 

"Wall,  P.  J.  The  appctleo  recovered  a  judgment  in  an 
;tion  of  aBBumpsit  against  the  appellant  for  $706.14,  fruiu 
hicli  an  appeal  is  prosecuted  to  this  court. 

The  items  constituting  the  l>asis  of  recovery  were  money 
lid  by  appellee  for  appellant,  as  his  surety  on  a  promissory 
)te,  and  the  value  of  a  cow  and  some  pigs  sold  by  the  former 
'  the  latter,  less  a  credit  of  S!)3.21  for  sundry  matters  which 
jcd  not  be  stated.  The  [>arties  had  been  partnei'S  in  buyinsj 
id  selling  live  stoukj  their  partnership  affairs  were  unsettled. 
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and  the  chief  matter  in  controversy  was  whether  the  note 
ehould  not  be  reg^arded  as  though  it  were  a  partnership  lia- 
bility. It  was  payable  to  one  Bennett  as  administrator,  and 
was  given  for  property  purchased  by  appellant  at  administra- 
tor's sale.  At  the  same  time  another  note  for  nearly  the 
same  amount  was  given  by  appellant  and  signed  by  appellee 
also,  for  other  property,  which  it  is  contended  was  purchased 
for  the  partnership.  The  latter  note  was  paid  by  appellant, 
he  supposing,  as  is  now  contended,  that  it  was  for  the  prop- 
erty purchased  for  himself.  Tlie  iirst  mentioned  note  was. 
paid  afterward  by  appellee,  and  it  is  now  contended  that  when 
he  paid  it  he  supposed  it  was  for  the  partnership  property, 
and  that  as  he  had  partnership  funds  which  he  kept  with  his 
own,  he  ought  not  to  be  permitted  to  recover  the  amount 
from  appellant  in  this  action. 

The  first  count  in  the  declaration  was  upon  a  note  signed  by 
appellant  payable  to  said  Bennett,  for  the  amount,  and  of  the 
date  and  of  the  same  terms  generally  as  this  one,  and  by  said 
Bennett  indorsed  and  delivered  to  the  plaintifif. 

The  other  counts  are  for  money  paid,  laid  out  and  expended, 
account  stated,  etc.  Upon  the  trial  the  plaintiff  did  not  seek 
to  ofier  the  note  under  the  first  count,  but  offered  it  as  a  part 
of  his  proof  under  the  count  for  money  paid  for  use  of 
defendant;  and  one  of  the  errors  assigned  is  that  the  court 
refused  to  permit  defendant  to  prove  that  the  indorsement 
which  appears  on  the  back  of  the  note  was  made  after  the 
commencement  of  the  suit 

The  plaintiff  was  not  relying  upon  the  indorsement,  and 
liad  not  given  it  in  evidence.  Indeed,  it  is  apparent  that  the 
note  in  question  was  not  the  note  described  in  the  fii*st  count, 
and  we  do  not  see  upon  what  theory  it  was  ever  intended 
to  treat  this  note,  of  which  plaintiff  was  a  joint  maker,  as 
assigned  to  himself.  When,  tlierefore,  the  defendant  offered 
to  make  the  proof  as  above  stated,  the  court  properly  rejected 
it  as  irrelevant,  for  the  indorsement  was  not  a  part  of  the 
case  as  made  by  the  plaintiff,  and  it  could  not  be  material  in 
tbe  light  of  what  was  then  before  the  court,  to  inquire  when 
it  was  made.     It  is  now  suggested  that  if  the  proof  had  been 
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Imittcd,  it  could  liavo  bcsn  followed  up  by  oilier  qnustious 

liicli  would  bave  dcvelo|)ed  sucb  a  state  of  facte  as  tliat  the 
mrt  would  bave  boun  required  to  instriiut  tlie  jury  that 
)l)ellee  could  not  recover  on  tbe  first  count  because  the  nute 
as  assigned  after  suit  brought,  and  that  he  could  not  recover 
ider  the  commun  counts,  because  he  bad  not  paid  the  debt 
ir  tbe  boneKt  of  tha  plaintitf.  "When  proof  is  offered  wbicii 
mi  not  appear  to  be  relevant  in  view  of  wliat  hai  preceded, 

is  proper  for  eounie)  to  statu  it3  object  and  p.n-pose,  and  if 
i  will  undertake  to  produce  other  proof  which  will  mako 
lat  offered  relevant,  t'le  court  may,  as  a  matter  of  diseretioii, 
Itnit  it  conditionally.  There  was  no  sujrKcstiou  of  this  kind 
1  the  present  instunee,  and  the  court  could  not,  of  course, 
ifei"  that  there  would  be  any  prot>f  with  which  this  might  be 
jnnectod.  It  is  too  tate  now  to  make  such  a  suggestion,  and 
e  ai'e  not  able  to  see  oven  in  the  light  of  the  whole  case, 
lat  the  proof  would  have  been  of  any  value;  certainly  it 
ould  not  have  induced  tbe  court  to  give  the  instruction  snp- 
osed  with  reference  to  the  common  counts,  and  there  was 
0  occasion,  for  reasons  ah'eady  stated,  to  give  it  with  refer- 
nce  to  the  first  count. 

It  is  further  objected  that  the  court  excluded  eeveral  items 
f  evidence  offered  by  appel  lant  as  to  the  amount  he  had  con- 
ributed  to  the  partnership  and  liow  much  appellee  had 
elonging  to  the  firm  when  he  paid  tlie  note  id  (Question. 
'hese  were  collateral  matters  which  could  not  afford  any  aid 
isettling  tbe  issue  before  the  jury,  and  would  probably  have 
Dufused  the  case.  The  court  very  properly  ruled  upon  this 
oint. 

The  main  dispute  between  the  parties  was  a  question  of  fact, 
fhetlier  the  jiayment  was  really  for  tlio  benefit  of  appellant 
r  for  the  firm,  a  mistake  having  been  made  by  each  party 
■hen  taking  up  the  respective  notes.  This  was  settled  by  the 
iiry,  and,  we  think,  according  to  tlie  evidence.  At  any  rate 
,'e  are  not  at  all  disposed  to  interfere  with  their  finding  in  this 
cgard. 

The  plaintiff  offered  quite  a  number  of  checks  to  show  pay- 
lentfi  made  by  him  to  defendant,  and  one  to  Fred  Huffman, 
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to  support  the  count  for  money  loaned,  which  defendant 
claimed  were  all  on  account  of  the  partnership.  The  jury,  by 
a  special  tindins^,  agreed  with  the  defendant  as  to  these  items, 
and  did  not  allow  the  plaintiff  for  them.  There  were  other 
items  which  it  is  now  insisted  should  have  swelled  the  set-off 
or  credit  of  the  defendant,  and  as  to  which  some  argument  is 
made  in  the  brief  of  api)ellant.  It  is  not  so  apparent  that 
injnstice  has  been  done  in  this  respect  as  to  warrant  interposi- 
tion on  onr  part. 

Among  the  checks  offered  by  plaintiff,  and  which  the  jury 
found  were  partnership  matters,  was  one  for  $1,474.34,  which 
the  plaintiff  stated  was  all  for  money  furnished  on  account  of 
the  partnership  except  $100,  which  latter  sum  was  in  payment 
of  a  loan  made  to  him  by  appellant  some  months  before.  The 
plaintiff  in  his  testimony  also  stated  that  defendant  had  at 
one  time  put  in  and  shipped  with  the  partnership  cattle  two 
C0W8,  and  that  it  had  been  usual  when  he  had  stock  to  ship  to 
put  it  in  with  partnership  cattle  and  to  get  what  it  sold  for, 
the  plaintiff  taking  no  profit  on  it,  and  that  these  cows  netted 
$84.39,  which  plaintiff  had  received  but  never  accounted  for. 
He  had  kept  all  funds  received  from  the  sale  of  stock,  and  in 
fact  all  partnership  funds,  in  his  own  name. 

Tlie  jury  in  their  special  verdict  made  no  reference  to  this 
item  nor  to  the  item  of  $100  embraced  in  the  check  for 
11,474.34,  and  from  a  memorandum  returned  with  their  ver- 
dict it  appeared  that  neither  of  these  items  were  taken  into 
account  in  making  up  their  verdict. 

The  court  made  it  a  condition  of  refusing  the  motion  for 
new  trial  that  the  plaintiff  should  file  a  written  stipulation  that 
the  defendant  would  be  entitled  upon  a  settlement  of  the 
partnership  affairs  to  credit  for  these  two  items  of  $100  and 
$8439,  treating  the  latter  as  a  partnership  item. 

It  is  now  contended  that  these  items  were  proper  credits  to 
be  allowed  defendant  in  this  suit,  and  that  the  court  had  no 
authority  to  treat  them  otherwise;  in  other  words  that  the 
verdict  in  this  case  should  have  been  reduced  by  those  sums. 
As  to  the  $100  the  objection  is  not  well  taken.  It  was  not 
allowed  by  the  jury  on  either  side,  but  as  it  was  embraced  in 
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check  which  by  the  special  finding  was  determined  to  bo  a 
tnerehip  affair,  it  was  proper  that  defendant  should  be  pro- 
ted  to  that  amount;  and  as  tlie  special  finding  was  faulty 
lot  stating  that  the  amount  shonid  be  deducted  from  the 
:ck,aiid  as  the  only  value  of  t)ie  B|iccial  finding  was  to  settle 
at  was  inclndod  in  tire  general  verdict,  it  is  clear  tliat  by 

stipulation  the  rights  of  defendant  in  this  rGS|>ect  were 
tctually  pcrserved,  and  there  is  no  just  cause  for  complaint, 
to  the  item  of  SS4.30  there  is  more  difficulty.  The  jury 
dently  regarded  it  as  pertaining  to  the  partnership  and 
Icr  the  instructions  of  the  conrt  did  not  take  it  into  account. 
The  8|)0cial  finding  of  partnersliip  items  referred  only  to 
se  presented  by  plaintiff,  the  instruction  to  make  a  special 
ling  being  limited  to  the  item)  sued  on. 
The  plaintiff  was  apparently  willing  to  allow  it  as  a  credit 
inst  his  claims,  many  of   which  nore  found  to  belong  to 

partnership.  It  is  not  perfectly  c'ear  whether  it  was  in  a 
al  sense  an  individual  matter  or  not.     The  ouly  statement 

find  in  rogai'd  to  it  is  in  the  plaintiff's  evidence,  and  he 
rely  says  that  the  cows  were  put  in  and  ship|)ed  with  part- 
sliip  cattle,  and  that  in  such  cases  the  defendant  always  gut 

net  result  of  the  sale,  the  firm  taking  no  profit  Presuni- 
y  there  was  some  understand  in  ■;  between  the  partntri-s  to 
i  effect,  as  there  oftenisas  to  such  matters  as,  for  example, 
ere  members  of  a  ti-ading  or  mercantile  firm  take  goods  for 
if  own  use  at  cost,  the  firm  receiving  no  profiL  Whether 
i  was  a  mere  perquisite  of  the  partner  or  whether  it  was 

real  undersianding  that  stock  so  put  in  did  not  become 
tnership  property,  is  not  easy  to  say,  from  the  evidence. 
The  jury  liaving  considered  the  item  as  pertaining  to  the 
n,  and  the  court  having  so  treated  it,  and  the  rights  of  the 
ties  having  been  made  cei-tain  and  secure  by  the  stipula- 
1,  we  can  not  say  that  the  conclusion  reached  is  so  mani- 
tly  wrong  as  to  warrant  us  in  reversing  the  judgment  for 
t  cause  alone.  No  other  errors  are  pressed  upon  our  atten- 
1  by  the  brief,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Tee  Toledo,  St.  Louis  &  Kansas  City  Eailroad 

Company 

V. 

Jesse  Kid. 

Eatlroads — Ejection  of  Passenger — Damages — Special  Findings — 
HumUr  of— Discretion — Remarks  of  Counsel. 

1.  This  court,  upon  a  review  of  the  evidence,  sustains  a  verdict  of  3300 
for  the  plaintiff  in  an  action  to  recover  damages  for  having  been  wrongfully 
put  off  amoving  tnun,  some  distance  from  a  station,  by  a  conductor  of  the 
defendant  company. 

2.  It  is  within  the  discretion  of  the  trial  court  to  place  a  reasonable 
limit  upon  the  number  of  interrogatories  for  special  findings  to  be  submitted 
to  the  jury. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  Shelby  County;  the  Hon. 
J.  J.  Phillips,  Judge,  presiding. 

Mesers.  Wiley  &  Neal,  for  appellant. 

We  understand  the  law  to  be  well  settled  that  exemplary 
damages  can  not  be  allowed  unless  actual  damages  are  shown, 
and  not  then  unless  the  injury  inflicted  was  wilful  or  malicious. 
T.  H.,  A.  &  St.  L.  R  K.  Co.  v.  Vanatta,  21  I.l.  188;  C.  & 
A.  R.  Co.  V.  Roberts,  40  111.  503;  City  of  Chicago  v.  Martin, 
49  III.  245;  Hawk  v.  Ridgway,  33  111.  475;  Pierce  v.  Milloy, 
45  III.  189;  T.,  P.  &  W.  R  K.  Co.  v.  Patterson,  63  111.  304. 

Mr.  Anthony  Thoknton,  for  appellee. 

Wall,  P.  J.  The  appellee  recovered  a  judgment  against 
tlie  appellant  for  $300,  for  having  been  put  off  a  train  by  the 
servants  of  the  appellant.  The  case  made  by  appellee  was,  in 
substance,  that  he  got  on  the  train  at  Herrick,  intending  to 
go  to  Dresser,  a  distance  of  about  four  miles. 

Tou  XXIX  -^ 
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When  tlio  conductor  came  to  "him,  lie  tendered  fifteen 
cents,  all  tlio  money  lie  liad,  faying  lie  wielicd  to  got  oS  at 
Dresser,  and  was  told  by  the  conductor  the  train  wonld  not 
Btop  there  and  that  lie  would  have  to  go  on  to  Ramsej-- 
A]>|>ellee  lejilied  he  wanted  to  go  to  Dresser  only,  and  was 
then  told  that  he  ninst  get  off,  to  which  lie  objected;  but 
the  conductor  took  him  hy  the  arm  and  led  him  thnmgli  the 
car  to  the  rear  platform  and  forced  him  to  get  off,  in  doing 
which  he  fell  and  bnrt  himself  severely.  Tlie  train  was  then 
■  about  one-fonrth  of  a  mile  from  ITenick  and  was  moving  at 
the  rate  of  five  or  six  miles  per  hour.  Appellee  is  to  some 
extent  corroborated  by  other  persons  who  were  in  the  car  and 
who  saw  and  heard  what  took  place,  nnd  is  contradicted  by 
tlie  conductor  as  to  what  occurred  on  the  platform. 

It  appears  that  Dresser  was  not  at  that  time  a  regular  sta- 
tion though  trains  frequently  stopped  there  (iind  in  fact  this 
train  stopped  there  on  that  trip),  and  appellee,  on  applying  to 
the  agtrnt  at  Herrick  for  a  ticket,  was  informed  that  tickets 
were  not  sold  to  that  place  but  possibly  the  train  would  sto}> 
there.  Appellee,  who  had  been  at  work  at  Dresser  and  who 
had  noticed  trains  stopping  there, seemed  to  be  willing  to  take 
the  risk.  In  view  of  all  the  evidence  we  think  there  is  no 
doubt  that  he  was  compelled  by  the  conductor  to  get  off, 
whether  he  was  actually  pnshcd  off  or  not,  and  that  in  eo  doing 
he  was  quite  seriously  injured.  According  to  some  of  the  wit- 
nesses the  conductor  remarked  it  was  a  wonder  he  bad  not 
broken  his  neck,  Tlie  conductor's  version  is  that  he  toM 
a])i«;llee  he  would  check  the  train  but  before  he  could  do  so 
appellee  jumped  off,  and  that  he  said  it  was  very  foolish  for  a 
man  to  do  such  a  thing.  Wo  are  inclined  to  think  the  evi- 
dence sustains  the  verdict  upon  all  material  points. 

It  is  quite  certain  the  plaintiff  was  led  through  the  car  by 
the  conductor  and  was  ordered  to  get  off.  This  substantially 
supports  the  allegations  of  force  and  violence  in  the  declara- 
tion, and  if  tlie  ])laintiff,  upon  such  a  state  of  facts,  did  try  to 
jump,  and  in  doing  so  nnskillfully,  was  injured,  the  defendant, 
liaving  induced  the  act  by  its  own  wrong,  must  be  held  for  the 
consequences.  Tlie  damages  are  not  uni-easonable  in  view  of 
the  injury  and  the  indignity  sustained. 
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It  is  assigned  as  error  that  the  court  refused  to  give  the 
following  instruction. 

''The  jury  are  instructed  that  if  you  believe  from  the  evi- 
dence that  the  defendant,  by  its  conchictor,  ejected  the  plaint- 
iff from  its  train  at  a  point  other  than  a  re.iijular  station,  and 
that  snch  ejection  was  not  wilful  or  malicious,  then  the  plaint- 
iff can  only  recover  such  damages  as  he  has  proven,  and  if  the 
plaintiff  was  not  injured  yon  can  give  only  nominal  dam- 
ages." 

It  was  properly   refused.      Upon    the    undisputed    facts 
plaintiff  was  entitled  to  more  than  nominal  damages.     He  was 
bv  force  compelled  to  go  out  of  the  car  in  the  presence  of 
other  persons,  and  was  unlawfully  put  off  the  train,  and  it  is 
not  doubtful  that  he  received  serious  bodily  harm.     The  act 
of  the  conductor  in  thus  ejecting  him  from  a  moving  train  at 
a  point  one-fourth  of  a  mile  from  a  station  was  not  only  ille- 
gal but  reckless.     The  plaintiff  was  exposed  to  great  danger, 
and  if  there  were  no  other  element  of  damages  than  such  ex- 
]iOsnre,  the  allowance  ought  to  be  more  than  mer6ly  nominal. 
C.  &  A.  R  E.  Co.  V.  Flagg,  43  111.  367;    C.  &  N.  W.  Ry.  v. 
Chishohn,  79  111.  589. 
The  following  instructions  for  plaintiff  are  objected  to  : 
**3.     If  the  jury  believe  from  the  evidence  that  the  plaint- 
iff was  forced  off  of  the  train  by  the  defendant,  at  a  place 
other  than  a  regular  station,  and  received  injury  therefrom, 
and  this  was  done  by  the  servants  of  the  defendant,  that  then 
the  defendant  is  liable  for  any  injuries  sustained  by  the  plaint- 
iff, even  though  he  may  not  have  paid  any  fare. 

"4.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was,  by  the  servants  of  the  defendant,  forced  from  the  train 
while  the  same  was  running,  then  the  jury  should  assess  the 
plaintiff's  damages,  if  he  has  sustained  any,  and  in  fixing  the 
damages  the  jury  should  consider  all  the  evidence,  the  manner 
in  which  the  plaintiff  got  off  of  the  train,  and  the  suffering 
and  pain  of  the  plaintiff,  as  shown  by  the  whole  proof." 

There  was  evidence  upon  which  to  base  these,  and  there 
was  no  error  in  giving  tliem.  The  force  and  violence  neces- 
sary to  compel  plaintiff  to  get  off  have  already  been  referred 
to  and  need  not  be  repeated. 
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It  is  also  objected  that  the  coui't  eriod  in  refnsing  to  submit 
tie  interrogatories  Noa.  2,  3,  5  and  6  to  the  jury  as  requested 
)y  the  defendant.  The  court  submitted  those  numbered  1,  4 
ind  7,  and  wo  think  they  covered  all  tlio  points.upon  which  a 
ipeeial  finding  was  noccssary.  The  seeond  was  eontaioed  iu 
.he  seventh.  The  answer  to  the  first  made  it  unnecessary  to 
mswer  the  third.  The  fifth  was  not  controverted,  and  the 
.ixth  was  not  necessary  in  view  of  tlie  evidence. 

While  the  statute  under  which  interrogatories  are  author- 
zed  does  not  in  terms  impose  a  definite  limit  as  to  the  number 
ind  character  of  the  special  findings  thus  to  be  called  for,  yet 
t  must  be  implied  that  there  shall  he  a  rcason^iblc  limit  in 
ivery  case,  and  unless  it  appears  that  the  limit  imposed  by  tho 
.rial  court  probably  aEEected  the  party  complaining  in  some 
naterial  degree,  such  ruling  ought  not  to  be  ground  for  revers- 
ng  a  judgment. 

It  is  objected  that  the  language  of  coumol  for  plaintiff  in 
lis  closing  argument  was  calculated  to  prejudice  the  jury  and 
;o  produce  an  unfair  and  unjust  verdict.  We  think  tbere  is 
lothing  substantial  in  this  objection,  especially  in  view  of  the 
result. 

No  other  errors  are  assigned.  The  judgment  will  be 
iffirmed, 

Judgme7it  ajirmed. 


Edward  N.  Cooper 

V. 

Jonathan  E.  I.  G.  Cooper. 


1.  In  an  action  to  recover  an  auiount  claimed  as  wams  and  tbe  purchase 
>rice  of  a  trict  ot  la,nd  that  waa  to  have  been  paid  for  with  chattel  properlji 
t  is  held:  that  the  evidence  auataias  the  verdict  for  the  plaintiff;  tbut 
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there  wafl  no  error  in  the  admission  of  evidence;  and  that  the  burden  of 
showing  payment  was  on  the  defendant. 

2.  This  court  will  not  reverse  because  of  the  admission  of  the  record  of  a 
mortgage  io  evidence,  there  having  been  no  offer  to  produce  the  original, 
where  the  objection  at  the  trial  was  merely  general. 

[Opinion  filed  November  30,  1888.] 

Appeal  from  the  Circuit  Court  of  Clark  Connty ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.    , 

Messrs.  Golden  &  Hamill,  for|  appellants. 

Mr.  S.  S.  WniTEHEAt),  for  appellee. 

Per  Curiam.  This  was  a  suit  brought  by  appellee 
against  appellant  to  recover  an  amount  claimed  to  be  due  for 
wages,  and  also  for  the  purchase  price  of  a  tract  of  land  sold 
by  the  latter  to  the  former,  and  to  be  paid  for  with  mules  and 
other  articles  of  chattel  pro|:)erty.  There  was  a  verdict  and 
ju  lament  for  appellee  of  $100. 

We  have  carefully  examined  the  evidence  and  are  satisfied 
that  it  fully  sustains  the  finding  of  the  jury. 

It  is  urged  that  the  court  erred  in  permitting  appellee  upon 
the  trial  to  show  the  size  and  value  of  the  mules  received  by 
him  in  the  land  ti*ade,  for  the  reason  that  "the  only  basis  of 
recovery  on  that  branch  of  the  case  must  have  been  the  value 
of  the  specific  articles  not  received  by  the  appellee  and  not 
delivered  by  the  appellant." 

This  would  be  true  if  no  dispute  had  arisen  as  to  what  arti- 
cles were  to  be  taken  by  the  original  contract  made  between 
the  parties,  but  there  was  such  dispute,  and  we  think  the  evi- 
dence was  proper  in  order  to  assist  the  jury  in  determining 
what  was  the  original  agreement,  and  which  one  of  the  par- 
ties was  giving  the  correct  version  of  it.  It  is  urged  that  the 
court  erred  in  admitting  in  evidence  the  record  of  a  mortgage 
without  any  offer  to  produce  the  original. 

Upon   referring  to  the  record  we  find  a  general  objection 
without  in  any  way  indicating  the  nature  and  character  of  the 
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objccMon  to  tlie  evidence  offered.  There  whs  no  error  in  thif-. 
Ncitlier  was  tliere  error  in  tlie  court  instructing  tlie  jury  that 
when  appellee  had  shown  by  a  preponJerance  of  the  evidence 
that  he  worked  for  appellant  he  would  be  entitled  to  recover 
unless  appellant  could  show  by  a  prejionderauee  of  the  evi- 
dence that  he  had  paid  for  euch  work. 

The  burden  of  proof  rests  upon  the  party  asserting  an 
liHrmative  proposition.  The  appellee  as^rted  tliat  he  had 
worked  for  appellant  and  that  there  was  due  him  therefor  a 
wrtaiu  amount.  To  meet  and  defeat  such  a  proposition, 
appellant  sought  to  show  under  his  plea  a  general  issue,  as  he 
properly  might,  that  he  had  made  full  payment  therefor. 
Such  an  assertion  so  made  by  the  appellant  would  be  an 
itfirmative  one  upon  h'n  part,  and  he  would  bo  rctjuired  to 
sustain  it  by  a  preponderance  of  the  evidence. 

The  court  instructed  the  jury  that  "If  you  are  satisfied 
[ippellee  sold  appellant  land  to  be  paid  for  in  certain  things, 
the  appellant  must  show  that  he  paid  for  it,"  and  it  isiosistL-d 
such  instruction  violates  the  rule  that  when  a  deed  offered  in 
evidence  by  a  plaintiff  in  a  suit  recites  the  full  paymentof  the 
consideration,  it  \a  priina  facie  evidence  of  the  fact. 

The  deed  in  this  case  recited  the  consideration  to  have  been 
paid  in  money,  but  tlie  evidence  diselofccd  that  it  was  not  Ut 
be  money  but  articles  of  personal  property,  and  when  that 
fact  appeared  wo  think  the  burden  of  showing  that  such  arti- 
cles had  been  delivered  in  accordance  with  the  terms  of  the 
contract  would  devolve  upon  ai)pellant. 

Finding  no  substantial  error  in  the  record,  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 

Judginent  a^rmed. 


William  J.  Brownell 


Elisha  B.  Steeke. 
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•I.  In  the  absence  of  an  express  stipulation,  a  partner  is  not  entitled  to 
compensation  for  services  rendered  by  him  in  the  promotion  of  the  business 
of  the  firm.  Excess  of  labor  on  his  part,  however  great,  is  no  ground  for 
such  claim. 

2.  One  partner  i»  not  entitled  to  'recover  damages  from  a  co- partner  in 
the  aljsence  of  fraudulent  miJ^conduct,  or  wilful  and  positive  refusal  to  per- 
form duties  devolving  upon  him  as  partner,  upon  the  ground  that  he  had 
neglected  the  interests  of  the  firm. 

3.  Undf^r  an  agreement  to  dissolve  a  partnership,  sell  the  stock  and  sub- 
mit to  arbitrators  all  matters  in  controversy,  the  setting  aside  of  the 
iiward  does  not  operate  to  avoid  the  sale. 

4  Upon  a  bill  filed  to  set  aside  an  award  and  for  the  sefctlera'^nt  of 
partnership  accounts,  this  court  declines  to  interfere  with  the  decree  based 
upon  a  finding  that  the  parties  were  liable  as  partners  for  services  of  a  cer- 
tain clerk,  and  that  the  firm  was  bound  to  pay  thj  cost  and  expanses  of 
defending  a  successful  suit  brought  by  him  to  recover  therefor,  it  being 
clear  tliat  the  siime  was  defended  iq  good  faith. 

0.  In  absence  of  any  unnecessary  delay  in  accounting,  the  difference 
between  the  partners  being  as  to  an  unsettled  balance  growing  out  of  other 
claims,  interest  will  not  be  allowed. 

[Opinion  filed  December  2,  1888.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  tlie 
Hon.  0.  T.  Reev^es,  Judge,  presiding. 

Mr.  John  E.  Pollock,  for  appellant. 

As  a  matter  of  law,  McLean's  salary  sliould  liave  been 
charged  to  Steere,  or  Steere  sliould  have  been  chariireJ  an 
equal  amount  for  his  neglect  of  duty,  or  Brownell  should  have 
been  allowed  an  equal  amount  for  compensation  for  hi:$  timj 
and  attention  to  the  business  of  the  firm.  ' 

Iq  the  case  of  Lewis  v.  Moffctt,  11  111.  399,  Mr.  Justice 
Caton,  in  delivering  the  opinion  of  the  court,  said:  "But  there 
is  no  inflexible  rule  of  law  that  one  partner  shall  not  recover 
for  extraordinary  and  unusual  services,  without  an  express 
agreement  that  he  shall  be  paid  for  such  services.  The  case 
of  Bradford  v.  Kimberly,  3  Johns.  Ch.  R.  431,  shows  that 
where  certain  members  of  a  firm  are  employed  to  render  ser- 
vices which  the  law,  or  the  agreement  of  the  parties,  does  not 
impose  npon  them  as  partners,  there  the  law  implies  an  agree- 
ment that  they  shall  be  paid.     After  stating  the  general  rule. 
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the  chancellor  in  tliat  ease  proceeds:  'But  where  the  6everal 
owners  meet  and  constitute  one  of  the  concern  an  agent  to  do 
the  whole  biisineis,a  oomiMjnsation  is  DLicessarily  and  equitably 
implied  in  such  special  ogreeinont,  and  tliey  arc  to  be  cod- 
eiderod  aa  dealing  with  a  stranger.'  " 

Tlie  above  case  has  been  cited  and  ap]>roved  by  the  courts 
in  a  large  number  of  cases  throughout  this  country,  wherever 
compensation,  lose  of  time,  or  an  implied  agreement  has  been 
sought  to  bu  enforced  by  one  partner  as  against  the  firm. 

In  the  case  of  Emerson  v.  Dui-and,  Ex'r,  etc.,  64  Wis.  118, 
Chief  Justice  Cole  said,  in  delivering  the  opinion  of  the  coui-t: 
"This  case  differs  in  many  im[X)rtant  particulars  from  ordi- 
nary partnerships.  The  question  i:^,  can  an  agreement  to  pay 
the  plaintiff  what  his  services  were  i-eally  worth  for  the  man- 
agemont,  of  the  business  be  fairly  implied  from  the  'cii-cum- 
staueea  of  the  case  and  the  acts  of  the  parties."  And  the 
court  hold  in  that  ease,  citing  Bradford  v.  Kimberly,  3  Johns. 
Ch.  431;  Caldwell  v.  Leiber,  7  P^nge,  483;  Lewis  v.  Mofifctt, 
U  111.  3y2;  Levi  v.  Kerriek,  13  Iowa,  344;  Godfrey  v.  White, 
43  Mich.  171;  Cramer  v.  Baelimann,  63  Mo.  310,  and  Sheri- 
dan V.  Henley,  15  Chi.  Leg.  N.  104,  that  a  partner  might 
claim  compensation  for  his  services  in  connection  with  the 
partnership  business  if  an  agreement  to  that  effect  is  fairly 
implied  from  the  course  of  dealing  between  the  parties,  or 
from  circumitances  of  equivalent  force. 

In  the  case  of  Bradford  v.  Kimberly,  3  Johns.  Ch.  431,  it 
was  held  that  "  one  joint  partner  is  not  entitled,  as  against  the 
others,  to  a  compensation  for  his  greater  or  more  valuable 
services,  in  regard  to  the  common  concern,  un'ees  tliero  be  a 
special  agreement  to  tliat  effect.  But  where  the  several  joint- 
owners  of  a  cargo  appoint  one  of  the  jiart  owners  their  agent 
to  receive  and  sell  the  cargo  and  distribute  the  proceeds,  he 
is  entitled,  under  such  special  agency,  to  a  commission,  or 
compensation,  for  his  services,  as  a  factor  or  agent,  in  the 
same  manner  as  a  stranger,  and  as  such  factor  or  agent  ho 
may  retain  the  goods,  or  tlieir  proceeds,  as  security,  not  only 
for  his  advances,  disbursements  or  responsibilities  in  regard  to 
the  particular  property,  but  for  the  balance  of  his  general 
account." 
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In  ifarsh's  Appeal,  69  Pa.  St.  35,  Williams*  J.,  delivering 
the  opinion,  said:  "The  general  rule  that  one  partner  can 
not  charge  the  firm  for  his  services  is  founded  on  the  princi- 
ple that  each  partner  is  bound  to  devote  his  skill  and  labor  to 
the  promotion  of  the  common  benefit  of  the  concern,  and  is 
inapplicable  where  the  reason  of  it  fails."  Lewis  v.  Molfett, 
11  111.  392. 

In  the  case  of  Cramer  v.  Bachmann,  68  Mo.  310,  it  was  held 
that  "  whether  a  partner  is  entitled  to  renmneration  for  ser- 
vices rendered  the  firm,  depends  upon  the  intention  of  the 
parties;  an  express  agreement  is  not  necessary,  and  in  order  to 
ascertain  whether  such  compensation  should  be  allowed,  the 
circumstances  which  surround  the  parties  and  their  relative 
situations  toward  each  other  should  be  considered." 

In  tlie  case  of  Caldwell  v.  Leiber,  7  Paige,  483,  it  was  held 
that  an  agreement  might  be  implied  from  the  course  of  busi- 
ness between  the  co-partners. 

In  the  case  of  Levi  v.  Kerrick,  13  Iowa,  344,  the  court 
recognizes  the  exce|»tions  to  the  general  rule,  and  holds  that 
an  agreement  may  be  implied  from  the  course  of  business  pur- 
sued between  the  co-partners,  as  disclosed  by  the  evidence. 
SeealsoRowe  v. Wood,  2  Jac.'&  W.,  356;  Boardman  v.  Close, 
44  Iowa,  428. 

In  Story  on  Partnership,  3d  Ed.,  p.  293,  Sec.  182,  it  is  said  : 
"In  the  next  place,  as  there  is  an  implied  obligation  in  every 
/  partner  to  exercise  due  diligence  and  skill,  and  to  devote  his 

/  services  and  labors  for  the  promotion  of  the  common  benefit 

of  the  concern,  it  hence  follows  that  he  must  do  it  without 
any  reward  or  compensation,  unless,  indeed,  it   be  expressly 
stipulated  for  between  the  partners,  as  it  well  may  be  under 
■  peculiar  circumstances." 

In  this  case  the  award  was  defective  and  not  binding  on 
either  of  the  parties.  It  is  believed  the  construction  given  to 
the  submission  in  this  case  by  the  Supreme  Court  required  the 
award  to  be  an  entirety.  Steere  v.  Brownell,  113  111.  415; 
Alfred  v.  K.  &  S.  W.  K.  E.  Co.,  92  111.  609. 

The  as^reement  in  the  submission  that  the  stock  should  be 
put  up  and  sold  to  the  highest  bidder  between  the  partners, 
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WAS  only  a  part  of  the  agreoiiient  and  must  be  constrncd  willi 
the  wliulc.  And  it  in  believed  tliat  a  fair  construction  of  it 
will  not  bind  eitlier  of  tlic  parties  to  iinything  tlierein  con- 
tained, except  in  the  event  tbat  there  would  be  a  binding 
award  rendered  in  piirsnanco  thereof.  Wliore  tlie  judgment 
of  a  court  has  been  set  aside  and  held  for  naught,  it  is  diOiciilt 
to  understand  why  the  partius  should  he  bound  by  any  of  tlie 
]  reliminary  proceedings  in  the  case.  If  the  jndgrnent  is  eet 
aside,  the  prfecipc  elioiild  also  fall  with  it. 

The  modern  rule,  as  laid  down  in  Morse  on  Arbitration  and 
Award,  page  456,  is:  "If,  by  tlie  nullity  of  tlie  award  in  any 
part,  one  of  the  parties  can  not  have  the  benefit  intended  hiiu 
as  a  recomjMjnac,  or  consideration  for  that  which  he  is  to  do 
to  the  other,  the  award  will  usually  be  treated  as  void  in  the 
whole," 

The  question  of  interest  in  this  State  is  purely  a  matter  of 
Btatute;  "Creditors  shall  be  allowed  to  receive  at  the  rate  of 
six  per  c«iitiim  i>er  annum  for  all  moneys  after  they  become 
due  on  any  bond,  bill,  promissory  note  or  other  instrument  of 
writing,  on  muney  loaned  or  advanced  for  the  use  of  another; 
or  money  due  on  the  settlement  of  account  from  the  date  of 
liquidatinp;  accounts  between  the  parties  on  ascertaining  the 
balance  on  money  recuived  to  the  use  of  another  and  retained 
without  the  ownei-'s  knowledge;  aud  on  money  witliheld  by 
an  unreasonable  and  vexatious  delay  of  [layment.  Starr  and 
Curtis'  Annotated  Statutes,  Vol,  1,  p.  1356,  Sec.  2;  Sanirats  v. 
Clark,  13  III.  54-t;  Ilitt  v.  Allen,  13  III.  592;  McCormick  v. 
Elston.  16  III.  204;  Aldrieh  v.  Dimliam,  Ifi  III.  40?;  I.  C.  R. 
U.  V.  Cobb,  72  111.  152  ;  Xewton  v.  Shafer,  3S  III.  3T9;  Jassoy 
V.  Horn,  64  HI.  379;  Daniels  v.  Osborn,  75  III.  615;  Davis  v. 
Kenago,  51  III.  170;  Cha[iman  v.  Burt,  77  III.  337;  Bedetl  v. 
Janney,4  Gilm.  I!)3;  Deviue  v.  Edwards,  101  111.  138. 

Messrs.  Kekeick,  Lucas  &  Si'escek.  for  appellee. 

In  the  iibsence  of  a  special  agreement  to  that  effect,  a  part- 
ner can  not  have  comijen.^aticm  for  his  services  in  and  about 
the  firm  business.  lioach  v.  Perry,  16  III.  37 ;  Hanks  v.  Babcr. 
53   111.   292;  Askew  v.  Springer,    111   III.    663;   Burgess  v. 
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Badger,  14  K  E.  K.  (S.  C.  111.),  851;  Kimball  v. Lincoln,  5  111. 
App.322;  Strattan  v.  Tabb,  8  111.  App.  227;  Forrer  v.  Forrer, 
29  Gratt.,  134;  Tliomton  v.  Thornton,  1  Austr.  94;  Randall 
T.  Kichardson,.53  Miss.  176;  Brown's  Appeal,  89  Pa.  St.  147; 
Lindley  on  Partnership,  Vol.  2,  774;  Bates  on  Partnership, 
Sec.  770. 

Wilson,  J.,  in  Kimball  v.  Lincoln,  ^wj?ra,  says:  "In,  the 
absence  of  an  agreement  for  compensation,  a  partner  is  not 
permitted  to  charge  for  his  personal  services  in  managing  the 
partnership  business  during  the  continuance  of  the  partner- 
ship." 

And  in  Strattan  v.  Tabb,  supra^  Wall,  J.,  says:  "The  evi- 
dence shows  that  each  memfcer  of  the  firm  was  equally  inter- 
ested in  the  stock,  and  that  the  claimant  had  general  charge  of 
the  business,  giving  his  whole  time  and  attention,  while  the 
other  partners  gave  their  attention  mainly  to  other  pursuits. 
This  would  not  give  claimant  a  right  to  special  compensation 
unless  there  was  an  atrreement  to  that  effect." 

In  Burgess  V.  Badger,  s^xipra^  Scholfield,  J.,  says:  "We 
believe  the  rule  to  be  well  settled,  that  in  the  absence  of  a 
stipulation  to  that  effect,  one  partner  is  not  entitled  to  charge 
his  copartners  for  his  services,  or  because  he  has  done  more 
than  his  just  proportion  of  the  work.  The  law  never  under- 
takes to  measure  and  settle  between  the  partners  their  various 
and  unequal  services  bestowed  on  the  joint  business." 

In  Forrer  v.  Forrer,  aupra^  Staples,  J.,  says:  "  No  rule  of 
law  is  better  settled  than  that  one  partner  is  not  entitled  to 
compensation  for  his  services  while  employed  in  the  ])artner- 
ship  business,  unless  it  be  so  agreed  between  the  partners. 
The  doctrine  is  thus  laid  down  by  a  writer  of  acknowledged 
ffieht:  'As  it  is  the  duty  of  each  partner  to  devote  himself  to 
the  interest  of  the  concern,  to  exercise  due  diligence  and  skill 
for  the  promotion  of  the  common  benefit,  it  follows  that  ho 
must  do  it  without  any  reward  or  compensation,  unless  there 
is  an  express  stipulation  to  that  effect;  and  there  is  no  differ- 
ence in  tliis  respect,  although  the  duties  performed  by  the 
partners  have  been  very  unequal  in  value  and  amount.'"  Col- 
yer  on  Partnership,  Sec.  183;  Strong  on  Partnership,  Sec. 
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182;  Parsons  on  Partnership,  p.  130;  Franklin  v.  Kobinson, 
1  Johns.  Ch.  157. 

"  It  has  been  not  infrequently  said  that  there  is  no  rule  as  to 
the  charging  or  allowing  interest  in  settling  partnerships,  but 
that  each  case  must  stand  on  its  own  circumstance.  It  is  true 
that  there  is  no  unbending  rule  similar  to  the  disallowance  of 
extra  compensation  for  additional  services  on  the  part  of  a 
partner,  nevertheless  certain  general  guiding  principles  can  be 
laid  down."     Bates  on  Partnership,  Sec.  786. 

Interest  should  always  be  charged  against  a  jiartner  who 
unnecessarily  delays  accounting,  or  who  uses  the  partnership 
funds  about  his  own  business.  Derby  v.  Gage,  38  111.  27; 
Ligare  v.  Peacock,  109  111.  91;  l^troughton  v.  Lynch,  1  John. 
Chy.  467;  Johnson  v.  Hartshorne,  52  N.  T.  177;  Broling  v. 
Dobyns,  5  Dana,  434;  Honore  v.  Comesnil,  7  Dana,  199;  Tay- 
lor V.  Young,  2  Bush.  428;  Dunlap  v.  Watson,  124  Mass.  305; 
Crabtree  v.  Randall,  133  Mass.  552;  Wells  v.  Babcock,  56 
Mich.  276;  Dimond  v.  Henderson,  47  Wis.  172;  Bates  on 
Partnership,  Sec.  788;  Lindley  on  Partnership,  977. 

Sucii  an  agreement  is  implied  from  a  usage  crediting  inter- 
est on  the  books  before  and  after  the  time  in  question.  Miller 
v.  Craig,  6  Beav.  433;  Lloyd  v.  Canie,  2  Lans.  364;  Pratt  v. 
Holton,  11  La.  Ann.  260. 

Pleasants,  J.  In  January,  1877,  appellant  bought  at 
sheriff's  sale  the  stock  of  boots  and  shoes  previously  belonging 
to  O.  Kugg,  for  whom  John  F,  McLean,  a  son-in-law  of  ap- 
])ellee,  had  been  salesman  and  clerk  for  sixteen  years.  Largely 
if  not  solely  with  the  view  of  obtaining  continued  employ- 
ment for  McLean,  appellee  arranged  with  appellant  to  furnish 
half  the  price  and  become  an  equal  partner  with  him.  They 
had  long  been  intimate  friends;  each  had  been  a  successful 
merchant  and  had  handled  boots  and  shoes  as  part  of  a  general 
stock,  but  neither  had  any  experience  in  that  trade  exclusively. 
There  was  no  written  agreement  of  partnership,  nor  any  ex- 
press understanding  as  to  the  conduct  of  the  business  or  the 
duties  of  the  respective  partners.  Whether  there  was  any 
as  to  the  com;:)en5ation    of   McLean  was  a  matter  of  dispute 
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between  them.  The  business  was  carried  on  under  the  tirm 
name  of  W.  J.  Browneil  &  Company,  until  January,  1S82,  the 
first  two  yeai-8  in  the  same  store  that  had  been  occupied  by 
Rugg.  Appellee  personally  paid  little  or  no  attention  to  it. 
Appellant  had  the  responsible  management  and  gave  to  it  the 
most  of  his  time;  but  McLean,  as  was  to  be  expected  from 
his  knowledge  of  the  trade  and  of  the  stock  and  customers  of 
the  store,  performed  a  prominent,  if  not  the  leading  part, 
selecting  for  purchase,  selling,  keej^ing  the  books,  making 
collections  and  having  charge  of  the  correspondence.  During 
the  five  years  of  the  firm's  existence,  he  drew  from  time  to 
time  and  charged  to  himself  upon  its  books,  with  the  knowl- 
edge of  appellant,  the  aggregate  amount  of  $4,723.54,  but  had 
no  settlement  of  his  account.  In  January,  1882,  appellant, 
claiming  that  appellee  had  agreed  to  pay  it,  directed  McLean 
to  charge  it  to  him,  and  on  McLean's  refusal  so  to  do,  made 
the  charge  himself.  Appellee,  on  being  informed  of  this, 
dem'ed  the  alleged  agreement  and  disaliovved  the  charge.  A 
rapture  immediately  followed,  and  the  parties  thereupon  exe- 
cuted an  article  in  writing,  whereby  it  was  agreed  that  the 
firm  was  thereby  dissolved  except  for  the  adjustment  of  its 
business,  which  should  be  done  in  the  following  manner : 
The  store  should  be  immediately  closed,  the  goods  on  hand 
invoiced  and  delivered  to  Peter  Whitmer,  Lyman  Ferre  and 
Dnncan  Funk,  who  should  immediately  sell  them  to  which- 
ever of  the  parties  should  bid  the  largest  percentage  on  said 
invoice  price;  and  upon  payment  to  them  of  one-half  the 
amount  of  such  bid  deliver  them  to  the  purchaser,  to  whom 
also  the  lease  of  the  store  should  be  assigned;  and  retaining 
such  money  in  their  hands,  they  should  at  once  proceed  as 
arbitratoi-s  to  adjust  and  state  the  account  between  said  par- 
tics  touching  the  matters  in  difference  between  them  as  part- 
ners. They  were  also  to  determine  whether  the  salary  of 
McLean  should  be  paid  by  appellee  or  by  the  firm,  and  other 
matters  outside  of  the  partnership,  some  of  which  were  spe- 
cifically mentioned,  and  make  report  of  their  finding  in  writing. 
It  further  provided  that  upon  such  finding  as  to  partnership 
matters  a  decree  and  supplemental  decree  might  be  entered. 
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and  for  the  balance  found  due  on  the  individual  account  a 
judgment  rendered  by  the  Circuit  Court  of  McLean  coiiuty ; 
and  that  the  mono)'  so  in  their  hands  at  the  time  of  making 
tlieir  report,  or  po  much  thereof  as  sliould  be  necesBary,  should 
be  a])|)hcd  in  payment  of  such  indebtedness  on  the  accoant 
stated. 

Pursuant  to  said  agreement,  the  goods  were  invoiced  and 
offered  for  sale.  Api>ellce  bid  103  per  cent.,  but  appellant 
offered  104,  amounting  to  ^i2,ZC,lM,  and  they  were  sold  to 
liim  at  that  price,  being  delivered  about  the  7th  of  February, 
I8S3.  The  arbiti-ators  then  proceeded  to  hear  the  parties 
upon  the  matters  submitted,  and  on  the  6th  of  April  following 

'delivered  their  award,  finding  that  the  amount  drawn  out  bv 
McLean  sliould  be  charged  to  ap])ellee,  as  should  be  any  addi- 
tional claim  if  made  by  him  on  account  of  his  services,  and  on 
the  wliole  account,  partnersliip  and  individual,  including  tho 
purchase  of  tho  stock  by  appellant  at  the  price  above  stated, 
a  balance  due  from  him  to  appellee  of  $3,785.59.  Immedi- 
ately upon  the  purchase,  $2,500  in  cash  liad  been  deposited  by 
appellant  with  the  arbitrators,  and  on  delivery  of  their  award 
he  gave  (hem  his  check  on  the  bank  of    which  arbitrator 

.  "Whitmer  was  president,  for  the  further  sum  of  $1,255.59,  and 
arranged  for  its  payment  on  preseutation,  thus  making  up  the 
full  amount  of  the  balance  so  awarded,  to  be  delivered  or  ten- 
dered by  them  to  appellee.  The  latter,  however, was  dissatis- 
fied with  the  finding,  refused  to  accept  said  ainount  as  the 
balance  due  liim,  and  filed  the  bill  herein  to  set  aside  the 
awa  d  and  praying  for  an  account.  On  final  hearing  in  the 
Circuit  Court  the  award  was  sustained  and  a  decree  made  dis- 
missing the  bill,  which  decree  was  affirmed  by  the  Appellate 
Court,  but  on  further  appeal  was  reversed  by  the  Supreme 
Court  upon  the  sole  ground  that  some  of  the  matters  in  dif- 
ference submitted  were  not  settled  by  the  award,  other 
objections  urged  thereto  being  overruled,  as  technical  and 
unsound.  Steere  v.  Browncll.  113  III.  415.  This  decision 
was  made  March  30,  lStJ5.  On  remandment,  an  interlocutory 
decree  was  entered,  setting  aside  tlie  award  and  referring  the 
canse  to  a  special  master  to  take  the  proofs  and  report  the 
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same,  with  his  findings  thereon,  and  to  state  the  account. 
Thereupon  appellant  songht  to  withdraw  the  $2,500  he  had 
deposited  with  the  arbitrators,  which  appellee  opposed,  but  he 
succeeded  in  obtaining  it  about  the  1st  of  January,  1886,  on 
giving  to  the  bank  an  indemnifying  bond.  About  that  time 
also  McLean  brought  suit  against  these  parties,  as  late  part- 
ners, for  a  balance  claimed  to  be  still  due  him  for  his  services 
to  the  firm.  Appellant  earnestly  contested  this  claim,  but 
appellee,  though  he  filed  separately  the  plea  of  the  general 
issue,  admitted  through  his  counsel  that  something  was  duo 
on  a  quantnin  meruit^  leaving  it  to  the  jury  to  find  the 
amount,  without  offering  evidence  on  behalf  of  the  defend- 
ants or  in  any  way  controverting  that  of  the  plaintiff;  and  the 
action  resulted  in  a  judgment  against  the  defendants 'for 
$i,284:.97  damages  (including  interest  from  its  date)  and 
S192.75  costs,  which  appellant  paid  April  8,  1887. 

The  master  made  his  report  December  3, 1887,  among  other 
tilings  charging  appellant,  in  favor  of  the  firm,  with  the 
amount  of  his  bid  for  the  stock,  and  with  interest  amounting 
to  S3,607.85,  allowing  appellee  to  withdraw  from  the  assets 
or  their  proceeds  the  balance  remaining  to  his  credit  of  what 
he  had  put  into  the  business,  and  dividing  only  the  residue 
equally  between  the  parties,  and  charging  the  firm  with  what 
had  been  drawn  out  by  McLean,  the  amount  of  his  judgment 
and  the  costs  and  expenses  incurred  in  defending  the  suit. 
His  statement  of  the  account  showed  a  balance  due  from 
appellant  to  appellee  of  $8,695.45. 

Numerous  exceptions  to  this  report  were  filed  by  each 
party,  all  of  which  the  court  overruled,  excepting  that  of 
appellant  to  the  charge  for  interest,  and  made  a  final  decree 
fur  appellee  for  $6,891.53,  being  a  reduction  of  the  amount 
found  by  the  master  by  one-half  of  the  interest  he  had 
allowed. 

Appellant  here  contends  (1)  that  McLean's  salary,  with  the 
costs  and  expenses  of  the  defense  to  his  suit,  should  have  been 
charged  to  appellee  and  not  to  the  firm;  (2)  that  appellant 
should  have  been  charged  for  the  stock  its  fair  market  value, 
and  not  the  amount  of  liis  bid;  and  (3)  that  all  the  assets  or 
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Iicir  proceeds  found  to  be  in  his  liands,  including  wliatcver  of 
iriginal  cii[>ital ,  still  remnined,  should  have  been  divided 
iqiially. 

Having  affirmed,  in  res]>ect  to  the  salary  of  McLean,  that 
ppellee  exjiroc^sly  agreed  ta  pay  it,  and  that  McLean  was  so 
aformed  at  the  time  of  his  cm  iloyinont,  which  was  denied, 
he  burden  of  proof  was  niioo  him.  The  positive  testimony 
elating  to  it  was  conflicting,  and  eiich  side  was  supported  by 
lircumstanccs.  Both  tiie  master  and  the  chancellor'  found 
.gainst  him.  We  see  no  snflicient  reason  for  overrnling  tliem. 
a  such  cases  generally  we  must  decline  a  discussion  of  the 
ividcnco  as  useless,  but  may  liere  again  remark  that  in  a  suit 
or  a  portion  of  this  salary,  in  whidi  appellant  was  both  a 
tefendan*  and  a  witness,  the  firm  snffered  judgment,  which  he 
mid. 

If  it  was  liable  for  this  salary  it  was  consequently  liable  for 
he  costs  and  expenses  of  the  defense  to  the  suit  brought  for 
ts  recovery. 

He  next  argues  that  if  there  had  been  no  such  agreement, 
till,  under  the  circumstances  of  this  ease,  equity  should  allow 
lim  a  snm  equal  to  the  amount  of  McLean's  salary,  as  com- 
jensation  for  his  own  services  in  excess  of  thosp  rendured  by 
ippellee. 

The  rule,  as  stated  in  Story  on  Partnership,  Sec.  182,  and 
ipproved  by  all  the  cases  and  writers  on  this  suliject.  is  that 
'as  there  is  an  implied  obligation  on  every  partner  to  exer- 
cise due  diligence  and  skill,  and  to  devote  his  services  and 
aboi-a  for  the  promotion  of  tlie  common  benefit  of  the  con- 
lern,  hence  it  follows  that  he  must  do  it  without  any  reward 
ir  compensation,  unless,  indeed,  it  be  expressly  atipxiJated  for 
•eiween  the  pariners,  as  it  well  may  be  under  peculiar  cireum- 
tances.  The  reason  is,  that  each  partner,  in  taking  care  of, 
he  joint  property,  is  in  fact  taking  care  of  his  own  interest, 
.nd  is  performing  his  own  duties  and  obligations,  implied  in, 
nd  constituting  a  part  of,  the  consideration  for  the  others 
o  engage  in  tho  partnership;  and  the  law  never  undertakes 
o  measure  and  settle  between  the  partners  tlie  relative  value 
if  their  various  and   unequal   services  bestowed  on  the  joint 
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business,  for  the  obvious  reason  that  it  is  impossible  to  see 
how  far,  in  the  original  estimate  of  the  parties  when  the  con- 
nection was  formed,  the  relative  experience,  skill,  ability,  or 
even  the  known  character  and  reputation  of  each,  entered  as 
ingredients  into  the  adjustment  of  the  terms  thereof."  For 
a  concise  statement  of  it,  see  King  v.  Hamilton,  16  111.  196. 

It  is  said  that  exceptions  to  this  rule  are  allowed  where  an 
agreement  for  compensation  may  be  fairly  and  justly  implied ; 
and  further,  in  general  terms, that  it  may  be  so  implied  "from 
the  nature  of  the  services  rendered,  in  connection  with  the 
duties  and  obligations  imposed  by  the  copartnership  articles." 
Lewis  v.  Moffctt,  11  111.  398;  or  "  from  the  course  of  business 
or  dealing  between  the  copartners,"  Levi  v.  Karrick,  13 
Iowa,  350;  oi*  "from  circumstances  of  equivalent  force," 
Emerson  v.  Durand,  64  Wis.  118.  But  these  cases  them- 
selves, and  those  therein  cited,  seem  to  limit  the  scope  of  such 
general  terms,  and  confine  the  exceptions,  so  called,  to  ser- 
vices of  a  special  character,  which  the  partner,  as  such,  was 
not  bound  to  render,  either  by  the  terms  of  the  copartner- 
ship agi*eement  or  by  implication  of  Jaw  arising  from  their 
character  and  their  relation  to  th^  partnership  business.  In 
respect  to  such  services  he  is  regarded  as  not  a  partner  but  a 
stranger;  and  in  strictness  these  are  not  exceptions  to  the  rule 
as  stated,  which  clearly  contemplates  only  tliose  properly  per- 
taining to  the  relation  of  a  partner,  or  prescribed  by  the  agree- 
ment, in  the  rendition  of  which  he  is  only  "performing  his 
own  duties  "  as  a  partner. 

In  the  case  before  us,  the  partnership  and  its  business  were 
of  a  very  ordinary  kind.  It  is  not  pretended  that  appellant 
rendered  any  service  not  properly  and  usually  devolved  upon 
the  partners  in  such  a  business,  and  clearly  embraced  in  their 
implied  obligation.  The  unusual  feature  about  them  was  not 
in  their  nature  or  character,  but  simply  and  solely  their  excess 
in  amount  over  those  rendered  by  his  copartner.  And  it  is 
well  settled  that  mere  excess,  however  great,  is  no  ground 
of  right  to  compensation.  Burgess  v.  Badger,  124111.  288; 
Roach  V.  Perry,  16   111.  37;  Lewis  v.   Mollett,  11   111.  398; 
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Strattan  v.  Tabb,  8  111.  App.  227;  Bradford  v.  Kimberly,  3 
Johns.  Ch.  431;  Godfrey  v.  Wliite,  43  Mich.  181. 

It  is  Biiggefeted  that  if  appellant  is  not  entitled  to  compen- 
eation,  ae  such,  he  should  be  allowed  it,  iu  effect,  as  damajres 
against  appellee  for  Jiia  neglect.  Btit  he  is  not  charged  with 
fraudulent  misconduct  or  with  wilful  and  positive  refusal  to 
l>erform  any  duty  devolving  u|>on  him  as  a  partner ;  and  it  is 
only  in  such  cases  that  damages  are  allowed.  Marsh's  Appeal, 
6^  Pa.  St  35;  Caldwell  v.  Leiber,  7  Paige,  4S3.  It  does  not 
ap[>ear  that  at  any  time  before  the  dissolution  appellant  com- 
plained of  his  neglect  or  claimed  that  he|wa8  disapjxiinted  by 
it;  nor  was  any  evidence  offered  to  show  or  tending  to  show 
how  or  how  much  he  was  damaged  thereby.  Indeed,  from  the 
course  of  dealing  between  the  parties  and  other  circumstances 
in  proof,  we  think  it  may  be  fairly  inferred  that  appellee  was 
never  expected  to  give  his  personal  attention  to  the  husiue^s 
— in  other  words,  that  by  a  fair  imderstanding  between  tliem 
he  was  released  from  the  im|ilied  obligation  so  to  do. 

The  claim  that  appellant  should  have  been  charged  for  tlie 
stock  he  purchased  no  more  than  its  fair  market  value,  rests 
npon  the  proposition  contended  for,  that  the  effect  of  the 
decree  setting  aside  the  award  was  to  vacate  the  bid  also. 

The  award  alone  was  set  aside,  and  we  think  it  clear  that 
the  sale  was  no  part  of  it.  n  ir  in  any  way  dependent  upon  it. 
For  the  agreement  expressly  provided  that  it  should  be  con- 
summated, in  the  manner  and  upon  the  terms  therein  pre- 
scribed, before  the  arbitrators  were  to  proceed  to  a  hearing 
upon  the  matters  submitted.  It  contemplated  that  the  stock 
would  he  delivered  to  the  purchaser  and  might  be  absolutely 
disposed  of  by  him  before  the  award  could  be  made.  Cer- 
tainly a  binding  award  was  expected  to  follow.  The  sale  was 
made  to  facilitate  it,  but  not  in  consideration  of  it.  Appellant 
got,  in  the  stock,  all  he  bid  for.  The  price  was  to  be  treated 
in  the  settlement  and  award  just  as  tlie  stock  would  have  been 
if  there  had  been  no  sale.  It  is  so  treated  by  this  decree,  and 
we  think  rightly. 

It  appeared  from  appellant's  individual  account  that  at  the 
time  of  ita  dissolution  he  was  indebted  to  the  tirm.     The  hal- 
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ance  against  him  was  ^535.84.  He  had  thus  withdrawn  all  of 
his  original  capital.  There  remained  to  the  credit  of  appel- 
lee, after  transferring  the  amount  of  McLean's  compensation 
from  his  account,  where  appellant  had  placed  it,  to  that  of  the 
firm,  the  sum  of  $1,614.37  of  money  actually  invested  in  the 
business.  It  was  therefore  proper  to  allow  him  to  withdraw 
it  before  division. 

On  cross-errors  assigned,  appellee  complains  of  the  charge 
against  the  firm  for  the  costs  and  expenses  of  the  McLean 
snit,  insisting  th<at  appellant,  having  all  the  assets  of  the  firm 
in  his  hands,  ought  to  have  paid  the  claim  without  suit.  We 
agree  with  the  master,  that  the  defense  was  justified  by  the 
circumstances  and  was  made  in  good  faith,  in  the  interest  of 
the  firm.     It  should  bear  the  expense. 

Again,  he  complains  of  the  disallowance  by  the  court  of 
the  cliarge  against  appellant  for  interest.  The  master  charged 
him  at  the  rate  of  six  per  cent,  per  annum  on  the  whole 
amount  of  the  assets  fixed  by  the  bid,  less  the  $2,500  deposited 
in  part  payment,  from  the  7th  of  February,  1882,  when  the 
goods  were  delivered  to  him,  to  January  1,  1886,  when  said 
deposit  was  returned  to  him;  on  the  whole  amount,  from  that 
date  to  April  8,  1887,  when  he  paid  the  McLean  judgment; 
and  from  that  time,  on  said  amount,  less  the  amount  of  said 
judgment,  to  December  3,  1887,  when  the  master's  report  was 
filed — in  all,  -the  sum  of  $3,607.85;  which  the  court,  on  excep- 
tion thereto  sustained,  str\ick  out. 

It  is  conceded  that  there  is  no  fixed  and  unbending  rule  as 
to  the  charging  of  interest  in  such  cases,  but  that  each  must 
stand  on  its  own  circumstances.  It  is  insisted,  however,  that 
it  should  always  be  charged  against  a  partner  who  unneces- 
sarily delays  accounting,  or  who  uses  the  partnership  funds 
about  his  own  business. 

We  do  not  regard  this  as  such  a  case,  but  rather  as  one  of 
mutual  account  for  money  demands,  with  the  balance  in  dis- 
pute and  unsettled  until  the  decree  herein  was  made. 

Upon  the  purchase  of  the  stock  by  appellant,  what  had  been 
the  interest  of  appellee  therein  was  thereby  converted  into  a 
money  demand.     What  was  due  him  on  this  purchase  was 
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never  disputed;  but  tliere  were  other  claims,  by  each  party 
ngainsl  the  otlier — on  both  mdividiml  and  partuersliip  account 
—and  the  balance  on  the  whole  iatis  nnsettled.  But  there 
was  no  unnecessary  delay  in  accounting.  All  these  mutters 
were  at  once,  upon  the  dissolution,  referred  for  adjustment 
and  Bettlcmeut  to  a  board  of  their  own  choosing,  and  imme- 
diately npon  tln;ir  reporting  the  balance  found  against  him, 
appcliant  tendered  the  full  amount.  And  this  tender  he  kejjt 
good ;  for  althoiigh  he  withdrew  the  money  deposited  when 
the  award  was  set  aside,  his  indemnifying  bond  should  be  con- 
sidered an  equivalent  substitute.  lie  had  good  reason  for  the 
belief  that  the  balance  found  by  the  award  was  all  that  was 
really  due,  and  wonid  ultimately  bo  so  estiblished.  The 
Circuit  Court  and  tliis  court  had  sustained  that  finding.  It 
was  set  aside  by  the  Supreme  Court  upon  grounds  whicli  did 
not  certainly  indicate  that  it  would  ^  materially  changed. 
In  respect  to  the  item  which  makes  the  diSeronce,  within 
$20,  between  it  and  the  amount  found  by  this  decree — the 
compensation  of  McLean— we  can  not  doubt  that  the  position 
of  appellant  was  taken  in  good  faith,  as  it  was  supported  by 
not  a  little  evidence.  If  the  decree  had  been  in  his  favor  on 
that  point,  it  would  be  difficult  to  state  a  sufficient  reason  for 
oi'erruling  it.  The  case  was  a  close  one.  Perha|>s  the  deci- 
sive circumstance  in  relation  to  it  was  that  the  burden  of  proof 
was  upon  the  a]>pellant.  Ihe  question  continued  to  bo  in 
court  and  in  process  of  settlement.  Appellant  iutei'])osed  no 
hinderance.     It  was  not  settled  until  this  decree  was  made. 

Under  these  circumstances,  we  think  the  court  was  right  in 
disallowing  the  charge  for  interest.  Perceiving  no  material 
error  in  the  record,  the  decree  will  be  affirmed. 

J)ecree  aM 
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William  Fesser 

V. 

Philip  Achenbach  et  al, 

Boads—  Vacation  of— Dedication — Jurisdiction — In  junctions. 

1.  The  owner  of  land  can  not  complain  of  an  order  merely  vacatinj?  a 
road  established  thereon  by  dedication,  on  the  ^ound  that  the  commission- 
ers of  highway?  makinsr  the  order  did  not  Brst  obtain  from  him  a  release  of 
bis  supposed  damages  or  have  them  assessed  by  a  jury. 

2.  The  ascertainment  and  allowance  of  damages,  if  not  agreed  upon  and 
released,  is  jurisdictional  only  where  the  order  involves  the  actual  taking  of 
land. 

[Opinion  filedJannary ^1,  1888.] 

Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.   H.  M.  Vandeveer  and   John  G.  Drennan,  for 

appellant 

Mr.  James  M.  Taylor,  for  appellees. 

Pleasants,  J.  The  bill  herein,  filed  by  appellant,  sets  forth 
that  complainant  for  twenty  years  has  owned  and  resided  on 
the  N.  i  and  K  W.  J  of  the  S.  E.  J  of  Sec.  21,  T.  13,  R.  3, 
W.  of  the  3d  F.  M.;  that  Philip  Achenbach  owns  the  S.  W.  J 
of  the  S.  E.  J  of  said  section,  and  Jacob  Lienhart  the  E.  J  of 
the  S.  E.  J-  thereof;  that  complainant's  dwelling  house  and 
appurtenant  improvements  are  on  the  N.  W.  J  of  said  S.  E.  J, 
near  the  northwest  corner  thereof;  that  for  more  than  fifteen 
years  a  public  road,  established  by  dedication,  forty  feet  in 
width,  has  been  located  from  the  south  line  of  said  section  north 
on  the  line  between  the  east  and  west  halves  of  the  southwest 
quarter,  thence  east  on  the  line  between  the  north  and  south 
lialves  of  said  section  to  the  line  between  sections  21  and  22, 
and  thence  north  on  said  last  mentioned  line  to  the  north  line 
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of  said  sections;  tbat  said  road  connecta  at  its  aoutlicrn  ter- 
minus with  an  east  and  west  public  road  leading  to  the  county 
seat;  that  the  comiuissioners  of  highways  of  said  town,  by  a 
pretended  'tidor  of  Septembor  10,  1886,  attempted  to  vacate 
60  much  of  said  road  as  lies  between  tlie  sontli  lino  of  said  sec- 
tion 31  and  the  line  batwceii  the  two  sections  mcntioaed, 
running  by  complainant's  dwelling  house;  that  in  pursuance 
of  such  pretended  order  said  Acboubacb  and  Licnhart  were 
proceeding  to  close  up  that  part  of  said  road— the  EOiith 
quarter  of  a  mile  (between  their  respective  lands)  completely, 
and  one-half  of  tlie  remainder  (lying  between  the  land  of  com- 
plainant and  that  of  said  Lienhart),  thereby  cutting  off  com- 
plainant's outlet  on  the  south  and  destroying  tlie  ntility  of  the 
part  not  embraced  in  said  order;  that  complainant  was  never 
made  a  party  to  this  proceeding,  nor  were  the  damages  to  him 
by  such  attempted  vacation  ever  released  or  assessed;  that  he 
would  be  damaged  by  such  vacation  more  than  $509,  and 
suffer  irreparable  injury;  and  that  there  was  not  time  enough 
to  obtain  a  certii'rart  biifore  the  road  wonid  be  closed. 
Achenbach,  Lienhart  and  the  commissioners  of  highways  are 
made  parlies  defendant,  and  the  prayer  is  for  an  injunction. 
A  general  demurrer  was  intor|X>sed  by  the  defendants!,  which 
the  Circuit  Court  sustained,  and  thereupon  entered  a  final 
decree  dismissing  the  bill. 

It  appears  from  the  bill  that  for  five  years,  more  or  less, 
complainant  resided  on  these  same  ]>remises  without  the  ad- 
vantages, whatever  tliey  may  be,  of  tlie  road  in  question;  and 
that  notwithstanding  the  order  of  vaciktion  complained  of,  if 
it  shall  be  executed,  he  will  still  have  twenty  feet  in  width  of 
t!ie  old  road  from  his  residence  east  to  that  part  which  is  not 
embraced  in  the  order,  and  as  much  more  on  his  own  land  as 
he  may  see  lit  to  use  for  a  road.  To  what  extent  that  part  of 
the  old  road  wonId  afford  him  communication  with  the  connty 
seat  and  other  points  he  may  desire  to  reach,  does  not  appear; 
but  the  bill  is  to  bo  taken  most  strongly  against  him,  and  for 
aught  it  avei's  ho  may  thereby  have  as  convenient  access  to 
them  as  by  the  south  outlet  of  the  old  road. 

But  if  he  has  not,  the  question  is  whether  he  can  complain 
of  an  order  merely  "vacating*'  a  road  established  on  his  land, 
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bj  dedication  only,  on  the  ground  that  the  commissioners  of 
highways  making  the  order  did  not  lirst  obtain  from  him  a 
release  of  his  supposed  damages  or  have  them  assessed  by  a 
jnry;  in  other  words,  whether  such  release  or  assessment  is, 
io  snch  case,  Jurisdictional. 

This  involves  a  construction  of  several  sections  of  the  ^'Act 
in  regard  to  roads  and  bridges  in  counties  under  township 
organization,"  approved  June  23,  1883.  (Laws  of  1883,  p. 
136,  and  Starr  &  C.  111.  Stat,  p.  2146,  et  seq. 

Appellant  concedes  that  from  Soc.  35  it  would  seem  that  a 
public  highway  might  be  lawfully  "vacated"  without  compen- 
sation to  the  owner  of  the  land  over  which  it  passed,  but  in- 
fiists  that,  considered  in  connection  with  sections  39,  40,  41, 
4t)  and  47,  it  does  not  really  so  indicate. 

And  it  is  true  that  in  these  sections  the  establishment,  al- 
teration, widening  and  vacation  of  roads  are  put  in  the  same 
category,  and  the  proceedings  therein  prescribed,  which  include 
the  ascertainment  of  damages  to  land  owners,  are  made  alike 
applicable  to  each;  but  we  think  it  appears,  as  well  from  these 
as  from  other  provisions,  that  wherever  damages  are  to  bo 
asceitained  as  a  prerequisite  to  the  validity  of  the  order,  in 
cases  of  "vacation,"  the  Legislature  intended  only  such  vaca- 
tion as  is  involved  in  or  connected  with  the  exercise  of  the 
power  to  "take"  land  for  road  purposes — as  in  "re-locating" 
or  "altering"  a  road  by  vacating  a  portion  of  it  and  takirg 
new  land  in  its  place,  or  in  vacating  the  whole  and  substitut- 
ing a  new  road  (which  may  be  included  in  the  same  petition, 
Anderson  v.  Wood,  80  111.  15),  and  that  the  damages  to  be  so 
ascertained  in  such  cases  are  those  only  which  are  caused  by 
the  "taking"  of  tlie  new  land. 

Tims  by  Sec.  39  it  is  provided  that  the  commissioners 
"shall  also,  before  they  order  anyroad  to  be  established, 
altered,  widened,  or  vacated^  ascertain,  as  hereinafter  pro- 
vided, the  aggregate  amount  of  damages  which  the  owner  or 
owners  of  land  over  which  the  road  is  to  pass  shall  be  en- 
titled to,  by  reason  of  the  location,  alteration,  or  vacation  of 
Bnch  road."  The  statute  then  proceeds  to  provide — evidently 
in  reference  to  such  damages  and   such  land  owners  only — by 
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3ec.  40,  tliat  tlio  daraij^ea  may  be  agreed  upon  by  the 
somrniasiouera  and  such  land  owners,  or  released  by  sncb  own 
trs;  by  Sec.  41,  for  their  ascertainmont  by  a  jnry,  if  not  so 
igreediijKm  or  released,  on  siimincma  to  the  land  owners;  by 
5ec  42,  for  eervice  of  such  enramons  on  re--.idciit  land  own- 
irs  who  aro  infants  or  have  a  conservator;  by  Sec.  43,  on  non- 
csident  and  unknown  owners,  by  service  on  the  occupant, 
.nd  posting  notices  stating  the  time  and  place  fixed  for  bear- 
ng,  as  in  ihe  BiinimonB,  "and  describing  tlie  road  to  he  estab- 
"itltcd  or  altered  and  the  lands  for  which  damages  are  to  be 
issessed;"  by  Sjc.  46,  tliat  the  jury  m;iy  visit  and  examine 
iie  pi-ojjosel  location,  alteration,  wi  lening  o?"  vacation,  skwd 
lie  landA  to  be  talen  and  affected  therehy,  and  make  a  written 
erdict  specifying  theamonot  of  damages,  if  any,  which  every 
uch  owner  shall  recover,  provided  that,  except  for  property 
iciually  taken,  they  may  consider  the  henefis  conferred, 
vhich  proviso  is  not  inconsistent  with  the  constitutional  pro- 
'ision  against  taking  or  damaging  private  property  for  public 
ise  without  just  compensation.  C.  &  P.  R.  E.  Co.  v.  Francis, 
0  III.  23S,  and  Ebcrhart  v.  C,  M.  &  St.  P.  K.  R.  Co.,  70  III. 
Ii7. 

By  reference  to  preceding  eeefions  it  appears  that  if  the 
letition,  whether  for  location,  alteration,  widening  or  vaca- 
ion,  is  refused,  or  if  it  is  simply  for  va<.-ation,  and  the  prayer 
syranted,  the  commissioners  are  to  file  a  copy  of  tlieir  or- 
ler,  together  with  the  petition,  with  the  town  clerk,  and  tliat 
oncludee  the  proceeding.  Sees.  34  and  35.  But  if  it  is  for 
n  order  that  in'ohes  the  actual  taking  of  !and,  and  is 
;ranted,  tlien  the  commissioners  are  to  cause  a  survey  to  be 
iiade  and  the  damages  to  be  assessed. 

From  these  provisions  it  ap[:ears  that  the  ascertainment  and 
Uowance  of  damages,  if  not  agreed  npon  and  released,  is 
urisdictional  only  where  the  order  involves  th-j  actual  taking 
f  land. 

And  80  we  understand  the  Supreme  Court  to  have  ex- 
ressly  held  in  Brown  v.  Robertson,  123  111,  631,  and  we  have 
eferred  to  the  other  sections  of  the  statute  only  becaus.-  ihat 
ourt  referred  to  Sec.  39  alone. 
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The  same  conclusion  is  reached  on  principle.  Complain- 
ant had  DO  legal  interest  in  the  highway  as  such,  except  as 
one  of  the  public,  and  that  w^  not  a  vested  right  to  its  con- 
tinued maintenance  against  the  will  of  the  public.  Those 
authorized  to  act  for  them  having  surrendered  their  right, 
whatever  inconvenience  or  loss  of  value  he  may  suffer  by 
reason  of  it  is  damnum,  absque  injuria.  Their  proceeding 
was  not  a  taking  or  damaging  of  private  property  for  public 
use,  but  the  reverse. 

Decree  affirmed. 


John  S.  Condell,  Jr., 

V. 

Krohn,  Feiss  &  Co. 

5a  7c« — Fraud — Rep  levin — Ev  iden  ce — Pra  efice — A  cqu  ieftce  n  ce . 

1.  In  an  action  of  replevin  to  recover  goods  alleged  to  have  boen  ob- 
tained with  the  intention  not  to  pay  for  them,  by  one  who  transferred  them 
to  the  defendant,  thia  court  declines  to  interfere  with  the  verdict  for  the 
plaintiffs,  the  question  of  fraudulent  intention  being  for  the  jury. 

2.  Upon  a  question  of  fraudulent  intention  in  the  purchase  of  goods  a 
wide  mnge  of  inquiry  is  permissible. 

[Opinion  filed  January  21,  18S8.] 

In  erkor  to  the  Circuit  Court  of  Sangamon  County;  the 
Hox  J.  A.  Ckeighton,  Judge,  presiding. 

Messrs.  Patton  &  Hamilton  and  Jones  &  Salzenstein, 
for  plaintiff  in  error. 

Where  there  are  no  false  representations,  and  the  intention 
with  which  the  vendee  ordered  the  goods  is  alone  relied  on  t6 
avoid  the  sale  and  delivery,  it  must  be  shown  that  at  the  very 
time  of  the  contract  of  sale  the  vendee  had  formed  a  positive 
and  predetermined  intention  never  to  pay  for  the  goods.  It 
is  not  BufBcient  to  show  the  kind  of  fraud  relied  on  here^  that 
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tlie  pnrcliaser  buys  tlie  ^oods  withoat  intending  to  pay  for 
tlicm.  Siicli  a  negative  or  indifferent  state  of  mind  as  respects 
payment  will  not  render  the  eale  fraudulent.  CatliQ  v.  War- 
ren, 16  III.  Api>.  418. 

To  constitute  such  frand  there  mnst  bo  a  preconceived  de- 
sign never  to  ]>ay  for  the  goods.  A  mere  intent  not  to  pay 
for  the  goods  when  the  debt  becomes  due  is  not  enonglt.  A 
design  not  to  pay  according  to  tlie  contract  is  not  equivalent 
to  an  intention  never  to  pay  for  them,  and  does  not  amutint 
to  an  intention  to  dofraud  the  seller,  altlioiigh  it  may  l>e  evi- 
dence,of  sneh  contemi>lated  fraud.  Nor  is  it  enongh  to  con- 
stitute the  fraud  that  the  buyer  is  insolvent,  and  knowB  him- 
self to  be  so  at  the  time  of  the  purchase,  and  conceals  the 
fact  from  the  seller,  and  has  no  reasonable  expectation  that  lie 
can  ever  pay  the  debt  The  only  intent  that  renders  the  sale 
frandulont  is  a  positive  and  predetermined  intention,  enter- 
tained and  acted  upon  at  tlie  time  of  going  throngh  tlie  forinB 
of  an  apjKirent  sale,  never  to  pay  for  the  goods.  Burrill  v. 
Stevens,  73  Maine,  395;  Cross  v.  Petei-s,  1  Greenl.  378;  Baggs 
V.  Barry,  Curtis  C.  C.  259;  Rowley  v.  Bigleton,  12  Pick.  SOti; 
Noble  V.  Adams,  7  Taunt  59;  Bristol  v.  Widsmore,  ]  B.  & 
C.  5U;  Kirby  v.  Wilson,  RAH.  178;  Stewart  v.  Emerson, 
52  N.  H.  301;  Bilandt  v.  Wales,  19  Mo.  36;  Tbompeoa  v. 
Rose,  16  Conn.  71;  Morrill  v.  Corbin,  13  111.  App.  81. 

The  case  of  Schroeder  v.  Walsh,  120  III.  403,  establielies 
three  propositions  of  law  directly  applicable  to  a  correct  de- 
cision of  this  case. 

1.  Where  a  sale  of  goods  is  sought  to  be  avoided  for 
fraud,  the  fraud  must  be  shown  by  at  least  a  preponderance 
of  the  evidence,  or  the  sale  will  not  be  defeated.  Generally 
the  proof  of  the  fraud  should  be  clear  and  satisfactory. 

2.  A  man  has  a  perfect  right  to  deal  with  his  relations,  to 
buy  and  sell  to  and  from  them,  and  the  presumption  of  the 
law  is  that  dealings  between  relatives  are  fair  and  honest, 
without  any  wrongful  or  fraudulent  intent,  and  no  presumj)- 
tion  of  fi-aud  attaches  to  such  dealings. 

3.  That  in  the  absence  of  a  bankrupt  law  or  a  statute  to 
the  contrary,  a  debtor  in  failing  ciicnmstanccs,  who  does  not 
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geek  the  benefit  of  the  general  assignment  law,  may  prefer 
one  creditor  to  another  equally  meritorious,  if  done  in  good 
faith. 

Messrs.  Obendoeff  &  Pation  and  John  M.  Palmer,  for 
defendant  in  error. 

Per  Curiam.  Replevin  against  the  sheriff  for  5,000  cigars 
part  of  a  stock  t^ken  on  five  writs  of  execution  against  L.  S. 
Ensel,  who  was  then  in  possession  and  apparently  the  owner. 
•Those  in  controversy  he  obtained  from  the  plaintiffs  by  a 
formal  purchase,  but  as  they  allege,  with  the  intention  not  to 
pay  for  them.  On  that  ground  alone  they  based  their  right 
of  action  and  recovered. 

It  was  a  very  proper  case  for  a  jury,  involving  the  single 
question  of  his  intention  in  respect  of  payment  at  the  time 
he  ordered  them.  He  positively  denied  the  fraud  charged, 
and  to  establish  it  against  such  denial  plaintiffs  necessarily  relied 
on  proof  of  circumstances.  These  embraced  very  many  of 
snch  as  would  be  expected  on  that  theory,  but  hardly  on  any 
other,  as,  known  insolvency  at  the  time  of  the  pretended  pur- 
chase, his  indebtedness  being  largely  due  to  near  relatives  on 
old  transactions  of  doubtful  odor;  unreasonably  large  purchases 
in  the  aggregate,  but  of  moderate  amounts  of  many  dealers, 
recently  made;  the  execution  of  judgment  notes  sufficient  to 
cover  his  stock,  of  which  five-sixths  in  amount  were  to  these 
relatives,  after  the  goods  were  shipped  on  his  order  from 
Cincinnati  and  before  they  arrived;  judgments  soon  after 
confessed  on  these  notes;  the  conveyance  to  his  brother,  at 
the  same  time,  of  his  valuable  residence  property,  in  ex- 
pressed consideration  of  indebtedness  due  him,  and  the 
transfer  of  all  his  other  real  estate  (in  Missouri)  and  all  his 
old  notes  and  accounts  to  apply  on  debt  to  the  bank,  leaving 
nothing  visible  out  of  which  plaintiffs  and  other  creditors 
could  realize  their  claims;  the  purchase  of  his  stock  from 
the  execution  creditors  who  had  bought  under  judgments 
confessed  on  the  notes  referred  to,  at  a  large  discount,  by  his 
Bon-in-law,  whose  means  would  hardly  warrant  it;   and  the 
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resumption  of  business  on  the  old  stock  with  Ensel  in  cbarorc 
as  his  manager.  These  are  the  principal  facts  whicli,  with 
manjr  suspicious  incidents,  plaintiffs  claim  to  have  shown  and 
urge  as  indicating  his  intention  not  to  pay.  They  were  all 
supported  by  proof — many  being  established  undeniably  by 
records  and  documents  in  evidence.  They  were  clearly  com- 
petent as  tending  to  prove  the  intention  charged,  and  were  of 
the  only  kind  of  proof  of  which  such  an  intention  is  suscep- 
tible. 

We  do  not  say  that  any  of  them,  if  proved,  were  sufficient 
to  establish  it,  nor  express  any  opinion  as  to  the  weight  of  all 
combined;  but  they  were  proper  for  the  jury  to  consider,  and 
to  determine  their  weight.  Nor  do  we  overlook  the  facts 
that  Ensel  claimed  he  was  not  insolvent  at  the  time  he  ordered 
these  goods,  and  that  the  amount  of  his  recent  purchases  was 
not  unreasonably  large,  in  view  of  trade  prospects,  and  that 
evidence  was  introduced  to  explain  other  suspicious  circum- 
stances. But  this  conflict  of  evidence  as  to  facts,  and  these 
differences  as  to  the  significance  of  those  not  contested, 
brought  the  case  all  the  more  clearly  within  the  exclusive 
province  of  the  jury.  For  a  just  finding  ujx)n  these  points 
the  jury  certainly  had  the  best  advantages.  They  saw  and 
heard  Ensel  testify.  He  was  the  most  prominent  if  not  the 
most  important  witness  in  the  case.  His  manner  on  the  stand 
clearly  challenged  and  must  have  received  their  closest  atten- 
tion and  most  careful  consideration.  It  would  be  presumptu- 
ous for  us  to  substitute  our  best  estimate  of  the  bearing  and 
weight  of  his  testimony.     And  so  of  the  other  witnesses. 

The  objections  urged  to  the  rulings  of  the  court  were  not 
many,  nor  in  our  opinion  very  serious.  Ensel's  agreement 
with  the  bank  was  competent,  as  tending  to  show  that  his 
real  estimate  of  the  value  of  the  property  he  transferred  to 
it  was  too  far  b^low  what  he  stated  on  the  trial,  where  his 
solvency  at  the  time  was  in  question,  to  be  accounted"  for  on 
any  supposition  consistent  with  that  of  his  honesty  or  truth- 
fulness. 

Upon  a  question  of  fraudulent  intention,  such  as  was  here 
charged,  a  wide  range  of  inquiry  must  be  allowed.     The  pur- 
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cliase  of  the  stoelc  from  the  judgment  creditors  by  Stern,  and 
its  subsequent  management  by  Ensel,  may  be  •  regarded,  in 
view  of  his  relations  to  the  other  parties  and  to  the  property, 
asj)artof  the  res  ffestcB.  Besides,  the  faihire  to  renew  the 
raotioD  to  exclude  the  evidence  on  that  subject,  may  well  be 
treated  as  an  acquiescence  in  its  admission. 

We  do  not  think  the  instructions  fairly  subject  to  the  criti- 
cisms of  counsel,  and  oh  the  whole  see  no  sufficient  reason 
for  reversing  the  judgment     It  will  be  affirmed. 

Judymeiit  affinned. 


John  W.  Shereick 

V. 

The  Town  of  Houston. 

Uighwaya — Poll  Tax — Begularity  of  Proceedings — Sec.  60,  Act  cf 
m-"  Ahle-Bo(fi€d''-'D,finUion—Gun  Shot  Wound— Evidence— Conflict 
-Expert  Testimony, 

A  man  who  ia  ordinarily  pbjrsically  able  to  perform  the  labor  usually  per- 
formed by  able-bodied  men  on  the  public  roads,  is  not  exempt  from  liability 
for  the  poll  tax  provided  for  in  Sec.  60  of  the  act  of  1887. 

[Opinion  filed  January  21,  1889.] 

Appeal  from  the  Circuit  Court  of   Adams   County;  the 
Hod.  William  Marsh,  Judge,  presiding. 

Messrs.  Bonnet  &  "Woods,  for  appellant. 

Messrs.  Carteb  &  Goveet,  for  appellee. 

Per  Curiam.  In  the  spring  of  1884  the  commissioners  of 
highways  of  the  town  of  Houston  levied  a  poll  tax  of  $1.50 
against  appellant  for  road  purjioses,  and  on  his  refusal  to  pay 
it  brought  this  suit  before  a  justice  of  the  peace,  which  was 
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appealed  to  the  Circuit  Court,  where  a  trial  by  jury  resulted  in 
a  verdict  and  judgment  against  liim  for  that  amount. 

The  only  alleged  ground  of  defense  upon  the  merits  was 
that  he  was  not  an  "  able-bodied"  man.  It  was  said  that  he 
had  been  wounded  at  the  battle  of  Chickamanga,  and  it  ap- 
peared that  a  bullet  pass(3d  between  the  tibia  and  fibula  of  his 
left  leg,  about  half  way  from  the  ankle  to  the  knee,  injuring 
both  of  those  bones,  and  so  healhig  as  to  affect  the  limb 
specially  and  his  nervous  system  in  general.  The  question 
was  as  to  the  extent  and  effect  of  these  injuries.  Seven 
doctors  testified  as  experts,  from  an  examination  of  the  limb, 
that  in  their  ju  igmsnt  he  was  not  an  aVe-bodied  man,  and 
several  of  them  that  he  could  not  do  a  day's  work  on  the  road 
without  injury  to  his  health.  x 

On  the  other  hand,  there  was  the  testimony  of  two  witnesses 
to  his  distinct  admission  made  with  reference  to  the  ques- 
tion of  his  liability  to  perform  road  labor  under  the  statute, 
that  he  was  an  able-bodied  man,  lie  said  that  when  he  was 
a  commissioner  the  board  made  a  rule  that  such  labor  should 
not  be  required  of  any  pensioner,  and  therefore  only,  he  re- 
fused to  pay  the  tax.  A  considerable  number  of  others,  who 
knew  him  and  had  observed  him  at  different  times  at  different 
kinds  of  work  on  his  own  farm  and  for  his  neighbors,  from 
such  personal  acquaintance  and  actual  observation  believed  • 
him  to  be  an  able-bodied  man. 

It  is  true  they  did  not  observe  him  for  any  great  length  of 
time  continuously,  nor  at  very  hard  work. 

He  owned  a  large  body  of  land,  mo^t  of  which  he  rented 
out,  and  employed  all  the  help  he  wanted  on  what  he  culti- 
vated. He  was  under  no  necessity  of  much,  or  hard  personal 
labor.  It  seems  to  have  been  a  question  of  technical  ability 
in  the  view  of  experts  and  actual  ability  in  the  view  of  farm- 
ers and  laborers  who  knew  and  observed  him.  The  court's 
idea,  as  conveyed  by  the  instructions  given  to  tlie  jurj^,  was 
that  an  "able-bodied"  man,  in  the  sense  of  this  statute  (Sec. 
60  of  the  road  and  bridge  law  of  1887),  was  one  who  is  "ordi- 
narily physically  able  to  perform  the  labor  usually  performed 
by   able-bodied   men   on  the  public  roads."     The  evidence 
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showed  that  there  was  some  lameness  in  appellant's  left  foot, 
and  that  at  times  he  complained  of  rheumatism  (which  some 
of  the  doctors,  however,  said  was  not  rheumatism,  but  the 
effect  of  his  wound  upon  his  nervous  system);  but  it  is  proba- 
ble that  some  of  the  jurors  who  performed  such  labor  were 
snbjects  of  some  slight  special  lameness  or  weakness,  and 
also  of  rheumatism  at  times.  But  few  laborers  are  entirely 
free  from  such  troubles. 

We  think  the  court's  definition  was  not  what  is  represented 
by  counsel — an  abih'ty  to  do  one  day's  work  in  a  year — nor  so 
understood  by  the  jury;  "ordinarily  "  able  to  do  such  work, 
though  with  exceptions  of  rheumatic  and  other  such  days,  as 
in  the  cases  of  most  men,  was  a  sufficiently  liberal  and  sub- 
stantially a  correct  definition.  In  the  light  of  that  definition 
and  of  all  the  evidence  the  jury  found  him  liable  to  road  duty 
and  we  do  not  feel  authorized  to  overrule  them.  The  some- 
what famous  and  forcible  remarks  of  Judge  Breese  on  tlie 
comparative  weight  of  the  opinions  of  experts  and  the 
judgment  of  actual  observers  who  are  not  experts,  seem  to 
apply  here. 

A  defense  was  also  attempted  on  the  ground  that  in  levy- 
ing this  tax  the  commissioners  had  not  followed  with  due 
sti'ictness  the  provisions  of  the  statute.  The  objections  urged 
to  these  proceedings  and  to  the  evidence  offered  to  prove 
them  were  so  many  as  to  make  a  discussion  of  them  all  sep- 
arately and  in  detail  impracticable.  Nor  can  we  make  a  selec- 
tion that  would  satisfy  the  party  or  counsel  as  to  those  not 
included.  We  therefore  go  no  further  in  this  direction  than 
to  say  that,  considering  the  object  of  the  proceedings  and  the 
character  of  the  officers,  these  objections  were  technical,  unsub- 
stantial, and  properly  overruled. 

Nor  do  we  think  it  possible  that  appellant  could  have  been 
prejudiced  by  the  exclusion  of  evidence  complained  of,  if  the 
rulings  were  erroneous.  The  pension  certificate  was  not  a 
judgment,  m  rem  or  otherwise,  conclusive  upon  the  plaintiflF. 
It  had  no  tendency  to  prove  any  material  fact  that  was  dis- 
puted. The  proof  of  a  gun-shot  wound  in  the  leg  was  abun- 
dant aliunde^  and  the  fact  not  disputed.     That  he  was  a  pen- 
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sionerwas  immaterial.  He  might  have  received  a  pension  for 
the  loss  of  an  eye,  if  he  had  lost  one,  but  that  would  not  ex- 
empt him  from  liability  for  road  labor  or  the  commutation 
poll  tax.  P rather  was  corroborated  by  a  witness  who  isras 
uncontradicted.     Plaintiff  declined  to  testify. 

We  perceive  no  good  reason  for  reversing  the  judgment, 
which  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


William  H.  Broadwell 

V. 

David  Sanderson. 

Principal  and  Surety — Note — Delivery — Subsequent  Signature — Veto 
Consideration — Evidence — Weight  <^ — Number  of  Witnesses — Instruc- 
tions, 

L  Where  a  note  is  sip^ned  by  a  third  person  after  its  delivery  to  the 
p:iyee,  and  not  as  a  part  of  the  orig-inal  transaction,  a  new  consideration  is 
necessary  to  render  such  third  person  liable  thereon. 

2.  The  weight  of  evidence  is  not  to  be  determined  merely  by  the  num- 
ber of  witnesses  who  testify  to  the  point  in  question. 

3.  The  statute  providing  for  want  or  failure  of  consideration  as  a  defense 
has  modified  the  rule  that  a  written  instrument  can  not  be  varied  by  parol. 
In  such  cases  the  statute  permits  the  whole  truth  as  to  the  consideration  to 
be  shown. 

4.  In  the  case  presented  there  was  no  substantial  error  in  giving  or 
refusing  instructions. 

5.  It  is  proper  to  refuse  an  instruction  the*  substance  of  which  is  con- 
tained in  others  given  for  the  same  party. 

[Opinion  filed  November  23,  1888.] 

Appeal  from  the  Circuit  Court  of  Morgan  County ;  the 
Hon.  Cybus  Epler,  Judge,  presiding.  . 

Messrs.  Morrison  &  Whitlook,  for  appellant. 

Messrs.  Brown  &  Kirby,  for  appellee. 
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Wall,  P.  J.     This  wa'3  an  action  of  assumpsit  upon  a  prom- 
issory note  payable  to  appellee  and  signed  by  W.  B.  Broadwell 
and  the  appellant,  W.  H.  Broadwell.     The  latter  alone  was 
sued.    He  pleaded,  first,  the  general  issue  and  several  special 
pleas,  scttinor  up  a  want  of  consideration  for  his  signature  to 
tlie  note.    The  case  was  tried  by  jury  and  there  was  a  verdict 
for  plaintiff  for  the  amount  of  $2,102.66^.     On  motion  for  a 
new  trial  the  plaintiff  remitted  $1,000.     The  motion  was  over- 
ruled and    judgment    entered   accordingly.      The   record  is 
bronght  to  this  court  and  various  errors  are  assigned,  which 
will  be  noticed  in  the  order  as  they  appear  in  the  brief. 

The  defense  rests  upon  the  aVeged  want  of  consideration,  it 
not  being  denied  that  the  ap])ellant  signed  the  note, 

Tlie  principal  maker  was  W.  B.  Broadwell,  the  son  of  appel- 
lant He  signed  the  note  in  California,  where  he  resided,  and 
where  appellee  then  waf?,  and  handed  it  to  appellee,  and  the 
contention  of  fact  was  whether  it  was  then  understood  that  it 
should  be  presented  to  appellant  and  signed  by  him  as  security. 

The  consideration  was  the  payment  of  the  amount  named 
by  appellee  to  appellant  for  said  W.  B.  Broadwell,  who  was 
then  owing  appellant;  in  other  words,  a  loan  to  W.  B.  to  be 
applied  on  his  debt  to  W.  H.  Broadwell,  the  appellant. 

Appellant  insisted  that  there  was  no  such  understanding  as 
to  his  signing  the  note,  but  that  he  signed  it  after  the  money 
was  paid,  at  the  mere  recjuestof  appellee  and  without  any  con- 
sideration. If  the  paper  was  signed  by  the  principal  and 
delivered  to  the  payee  as  complete  and  executed,  and  was 
afterward  signed  by  appellant,  not  as  a  part  of  the  original 
transaction  nor  pursuant  to  the  understanding  upon  which  it 
was  signed  by  the  princii)al,  and  handed  to  appellee,  there 
was  no  consideration  for  the  signature  of  appellant  and  his 
defense  was  good.  Harwood  v.  Kiersted,  20  111.  374;  Ean- 
dolph  on  Commercial  Paper,  Vol.  2,  Sec.  y20. 

This  was  the  issue  of  fact  submitted  to  the  jury,  and  it  is 
insisted  by  the  appellant  that  the  verdict  is  clearly  against  the 
weight  of  the  evidence.  If-  this  is  to  be  determined  by  the 
number  of  witnesses  the  position  is  well  taken;  but  of  course 
that  is  only  one  element  for  consideration,  and  it  is  by  no 
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ineaD8  conclusive.  Much  more  depends  upon  the  manner  and 
appearance  of  the  witnesses  and  their  general  conduct  while 
testifying,  as  well  as  the  nature  of  the  facts  testiiied  to. 
After  carefully  considering  the  evidence  as  it  is  abstracted  we 
are  not  disposed  to  interfere  with  tlie  judgment  on  this  ground. 
In  this  connection  may  be  noticed  the  objection  that  it  was 
error  to  permit  the  appellee  to  testify  to  the  circumstances 
and  the  understanding  with  which  the  principal  signed  tlie 
note  and  gave  it  to  appellee.  The  appellant  opened  the  door 
for  this  by  the  testimony  of  the  principal,  W.  B.  Broadwell, 
tending  to  prove  that  there  was  no  understanding  that  appel- 
lant was  to  sign  as  surety,  and  he  can  not  be  heard  to  object. 
But  there  is  no  ground  for  objection.  Our  statute.  Sec.  9, 
Chap.  98,  R.  S.,  in  j)roviding  for  the  defense  of  a  want  or 
failure  of  consideration,  has  necessarily  moditied  the  rule  of 
evidence  against  varying  a  written  contract  by  parol,  and,  as 
has  been  said  by  the  Supreme  Court,  the  door  is  thrown  wide 
open  to  disclose  the  whole  truth  about  the  consideration,  and 
this  is  the  only  mode  by  which  effect  can  be  given  to  the 
statute.  G.  W.  Ins.  Co.  v.  Ries,  29  111.  272;  Gage  v.  Lews,  68 
111.  604;  Mann  v.  Smyser,  76  III.  365. 

It  is  urged  that  it  was  error  to  give  the  following  instruc- 
tion, Ko.  3: 

"  If  a  party  sign  a  note  as  surety  for  another,  in  considera- 
tion that  the  principal  shall  receive  the  benefit  thereof,  such 
consideration  is  a  valid  consideration  in  law,  and  the  signer 
thereby  becomes  liable  to  the  lender  as  the  principal,  and  in 
this  case  it  is  immaterial  how  much,  if  any,  benefit  the  defend- 
ant received  for  signing  said  note,  provided  he  signed  it  in 
consideration .  that  his  son,  W.  B.  Broadwell,  should  receive 
credit  for  the  amount  of  the  same,  and  that  his  son  by  reason 
thereof  did  receive  such  credit." 

In  support  of  the  objection,  it  is  said  the  jury  were  misled 
by  the  instruction  and  probably  understood  that  it  was  im- 
material whether  defendant  received  any  consideration  for 
signing  the  note  provided  his  son  got  the  benefit  of  the  credit, 
ignoring  the  real  issue,  whether  the  note  was  in  fact  executed 
completely  in  California.     We  think  it  would  not  mislead  the 
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ordinary  juror.  The  proposition  contained  in  the  instrnction 
is  sound,  and  when  read  in  connection  with  the  other  instruc- 
tions for  plaintiflE  and  with  those  for  defendant,  which  very 
strongly  stated  in  several  forms  of  expression  the  issue  from 
the  standpoint  of  the  defendant,  there  is  no  reason  to  suppose 
that  it  had  any  improper  effect  on  the  jury.  ' 

The  following  instruction  is  objected  to  as  calculated  to 
mislead  the  jnry. 

7.  **  The  court  instructs  the  jury  for  the  plaintiff,  that 
where  a  note  is  signed  by  two  persons,  both  are  equally  liable, 
and  either  one  or  both  may  be  sued  thereon,  and  it  makea 
no  difference  whether  the  note  read,  *  I  promise  to  pay,' or 
*we  promise  to  pay,'  or  *we  or  either  of  us  promise  to  pay.'  " 

Here  again  is  a  correct  legal  proposition,  which  was  sug- 
gested, no  doubt,  by  the  language  of  the  note  and  perhaps  by 
the  comments  made  thereon  during  the  trial. 

We  can  not  presume  the  jury  would  understand  it  to  mean, 
as  counsel  suppose,  that  if  W.  B.  BroadweU  was  liable  W.  H. 
BroadweU  was  also.  The  jury  must  be  given  credit  for  more 
penetration  and  intelligence.  It  was  not  denied  by  any  one 
that  the  fortner  was  liable,  and  the  whole  question  was  as  to 
the  liability  of  the  latter,  though  his  signature  was  admitted. 
Tlie  purport  and  evident  object  of  the  instruction  was  to 
advise  the  jury  as  to  the  legal  meaning  of  a  note  signed  by 
two  and  reading,  "1  promise  to  pay."  When  the  jury  con- 
sidered this  in  connection  with  all  the  other  instructions  they 
could  not  misunderstand  it  or  be  misled  bv  it. 

It  is  objected,  finally,  that  instruction  No.  1  asked  by  de- 
fendant should  have  been  given.  We  think  all  of  it  that  was 
proper  will  be  found  in  those  which  were  given,  and  there  is 
no  occasion  for  complaint  as  to  this;  but  the  appellant  can  not 
be  heard  upon  the  point,  because  it  is  not  assigned  for  error 
nor  included  in  the  motion  for  new  trial,  O.  O.,  etc.,  Ey.  Co. 
V.  McMath,  91  111.  104. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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William  M.  Ashlock 

V. 

Walter  Vivell. 

Tnfancy — SaU  ofHm'seto  Infant — Promissory  Note — Plea  of  hxfancy — 
Fraudulent  Intent — Pleading. 

1.  An  infant  who  obtains  possession  of  property  tbronffb  tbe  pretense  of 
a  purchase,  intending  at  the  time  not  to  pay  for  it,  is  not  to  be  regarded  as 
the  purchaser  thereof. 

2.  An  action  to  recover  damages  for  such  a  tort  is  not  an  attempt  to  en- 
force a  contract  indirectly,  no  contract  having  existed. 

[Opinion  filed  November  21,  188S.] 

Appea^l  from  tlie  Circuit  Court  of  Greene  County;  tbe  Hon. 
G.  W.  Herdman,  Judge,  presiding. 

Mr.  James  R.  Ward,  for  appellant. 

A  purchase  of  property,  made  with  the  intent  not  to  pay 
for  it,  is  fraudulent  as  between  the  buyer  and  seller  and  no 
title  passes.  Farwell  v.  Ilanchett,  120  111.  680;  Bowen  v- 
Schuler,  41  111.  192;  Stewart  v.  Emerson,  52  N.  H.  319; 
Wallace  v.  Morss,  5  Hill,  391;  Eckstein  v.  Frank,  1  Daly, 
335;  Donaldson  v.  Farwell,  93  U.  S.  633. 

An  infant  purchasing  property  with  the  intention  not  to  pay 
for  it,  is  chargeable  in  an  action  for  a  tort.  It  is  a  fraud. 
Strain  v.  Wright,  7  Georgia,  572;  Schuneman  v.  Paradise, 
46  How.  Pr.  426;  Wallace  v.  Morss,  5  Hill,  392;  Cary  v. 
Holstling,  1  Hill,  311;   Badger  v.  Phinney,  15  Mass.  359. 

A  purchase  with  such  intention  is  such  a  fraud  as  will 
entitle  the  vendor  to  avoid  the  sale,  although  there  were  no 
fraudulent  misrepresentations  or  false  pretenses.  Farwell  v. 
Ilanchett,  120  111.  580;  Stewart  v.  Emei-son,  52  N.  H.  319; 
Hannequin  v.  Naylor,  24  X.  Y.  139;  Devoe  v.  Brandt,  53 
N.  Y.  462;  Davis  v.  Stewart,  8  Fed.  Rep.  603;  Talcott  v. 
Henderson,  31  Ohio,  162;   Johnson  v.  Monnell,  2  Keycs,  6G5. 
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The  fraudulent  intent  may  be  found  from  acts  of  the  pur- 
chaser after  the  sale.  Bowen  v.  Schuler,  41  111.  192;  "Walker 
V.  Davis,  1  Gray,  506;   Badger  v.  Pliinney,  16  Mass.  359. 

It  is  sufficient  for  the  avoidance  of  the  sale  that  the  pur- 
chaser boupjht  the  property  with  the  intention,  at  the  time, 
not  to  pay  for  it;  the  law  does  not  require,  in  addition  thereto, 
that  it  appear  that  the  purchaser  used  means  to  deceive  and 
did  deceive  the  vendor.     Farwell  v.-  Hanchett,  120  111.  580. 

Where  such  a  sale  is  rescinded  by  the  vendor,  tlie  contract 
is  treated  as  a  nullity,  and  the  vendee  considered  not  as  a  pur- 
chaser of  the  property,  but  as  a  person  who  had  tortiously  got 
possession  of  it,  and  the  form  of  action  in  such  case,  where 
there  is  a  conversion  of  the  property,  is  trover.  Kellogg  v. 
Turpie,  93  111.  266;  Allen  v.  Ford,  19  Pick.  217;  Bead  v. 
Hutchison,  3  Camp,  351. 

Where  property  is  sold  to  an  infant  on  credit,  and  be  avails 
himself  of  his  infancy  to  avoid  payment,  the  vendor  may  re- 
claim the  goods  as  having  never  parted  with  his  property  in 
them.     Badger  v.  Phinney,  15  Mass.  359. 

The  disafhrmance  of  a  voidable  contract  of  an  infant,  avoids 
it  oib  initio^  and  it  ceases  to  be  effective  for  any  purpose.  Bice 
T.  Boyer,  108  Indiana,  472. 

The  appellee,  by  pleading  infancy,  elected  to  avoid  the  con- 
tract of  purchase.  This  want  of  assent  of  appellant  is  fatal  to 
the  conti-acl;  it  never  became  complete.  The  title  to  the  horse 
did  not  pass.  The  contract  of  sale_being  incomplete,  appellant 
could  avail  of  the  remedy  in  tort  Walker  v.  Davis,  1  Gray, 
506. 

An  infant  is  responsible  in  damages  for  his  torts  and  frauds, 
the  same  as  adults.  Davidson  v.  Young,  38  111.  149;  Matthews 
V.  Cowan,  59  111.  345;  Strain  v.  Wright,  7  Georgia,  570; 
Schuneman  v.  Paradise,  46  How.  Pr.  E.  426;  Wallace  v. 
Morss,  5  Hill,  392;  Badger  v.  Phinney,  15  Mass.  359;  Kico 
V.  Boyer,  108  lud.  472, 

Mr.  John  G.  Henderson,  for  ap|:)ellee. 
There  is  no  allegation  in  the  replication  of  concealment  of 
the  fact  of  infancy,  and  no  allegation  that  plaintiff  did  not  then 
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and  there  know  he  was  dealing  with  a  minor.  As  the  pleader 
is  silent  as  to  his  kuowiodge  of  defendant's  minority,  such 
silence  is  equivalent  to  an  allegation  that  he  then  and  there 
knew  the  fact.  The  rule  is  tersely  stated  in  Lemon  v.  Ste- 
venson, 36  111.  49,  as  follows:  "The  most  unfavorable  con- 
struction must  be  adopted  against  the  pleader.  lie  is  always 
presumed  to  state  his  case  as  strongly  in  his  favor  as  it  will 
bear;"  also  in  People  ex  pel.  v.  Swigert  et  al.,  107  111.  503. 

If  the  actual  age  and  appearance  of  the  defendant  were  sucli 
that  no  one  could  be  deceived  by  hisfa'se  statement,  then  the 
plaintiff  would  be  without  remedy.  If  his  appearance  is  that 
of  a  minor  "it  ought  to  be  sufficient  to  put  a  party  who  may 
be  affected  by  it  upon  inquiry  from  a  different  and  competent 
source,  and  if  he  disregard  so  obvious  a  precaution,  he  nnist 
submit  to  the  legal  consequences  of  his  unguarded  conduct." 
Conroe  v.  Birdsall,  1  Johns.  Cas.  128. 

In  Story's  Equity  it  is  said  that  "It  is  well  settled  that  no 
liability  in  damages  can  be  fixed  upon  an  infant  by  reason  of 
a  false  representation  that  he  is  of  age,  whereby  a  credit  has 
been  given  him."  Note  to  Sec.  240,  Story's  Eq.,  13th  Ed., 
citing  Johnson  v.  Pye,  1  Sid.  258;  Bartlet  v.  Wells,  1  Best 
&  S.  836;  Merriam  v.  Cunningham,  11  Cuph.  40;  Burley 
v.  Russell,  10  N.  II.  184.  And  the  same  principle  is  again 
laid  down  in  note  to  Sec.  385,  citing  same  cases,  also  Conrad 
v.  Lane,  26  Minn.  389.  See  also  Gilson  v.  Spear,  38  Vt 
315,  and  Liverpool  Adelphi  Loan  Association  v.  Fairhurst, 
9  Exch.  430. 

^  Conger,  J.  The  declaration  in  this  case  consists  of  two 
counts.  The  first  an  ordinary  count  in  trover  for  the  value  of 
a  horse.  The  second  setting  forth  in  detail  the  sale  of  a  liorse 
worth  S250  by  appellant  to  appellee,  who  was  a  minor,  the 
giving  of  a  note  therefor,  the  concealment  by  appellee  of  his 
minority,  and  df  an  intention  not  to  pay  for  the  horse,  the 
sale  and  conversion  of  the  horse  to  appellee's  use,  and  his 
refusal  to  pay  the  note  he  had  given.  A  demurrer  was  sus- 
tained to  the  second  count.  A  plea  of  general  issue  was  filed 
and  also  a  second  plea,  averring  that  the  plaintiff  delivered  the 
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horse  to  the  defendant  under  a  contract  of  purchase,  and  in 
consideration  of  the  delivery  of  the  horse  the  defendant 
executed  and  delivered  tlie  promissory  note  described  to  the 
plaintiff;  that  defendant  sold  the  horse,  and  at  the  time  of 
making  of  the  note  and  the  sale  of  the  horse  the  defendant 
was  under  twenty-one  years  of  age,  and  that  at  the  time  the 
defendant  arrived  at  the  age  of  twenty-one  years  he  did  not 
have,  and  at  no  time  since  did  he  have,  the  possession  of  the 
horse  or  any  part  of  the  proceeds  of  the  sale  thereof. 

To  this  second  plea  a  replication  was  tiled,  averring,  in  sub- 
stance, that  at  the  time  of  making  the  purchase  the  appellee 
did  not  intend  to  pay  for  said  horse,  and  with  such  fraudulent 
intent  upon  his  part  not  to  pay  for  the  horse,  he,  by  such 
fraudulent  means,  procured  the  delivery  to  him  of  said  horse, 
gave  his  note  therefor  with  the  fraudulent  intent  then  formed 
not  to  pay  said  note,  but  defeat  its  payment  by  the  plea  of 
infancy,  and  that  he  took  the  horse  to  a  foreign  State,  sold  it 
and  converted  the  proceeds  to  his  own  use;  that  he  afterward 
refused  to  pay  the  note,  whereupon  appellant  tendered  him 
back  his  note  and  demanded  his  horse,  etc. 

To  this  replication  a  general  demurrer  was  filed  and  sus- 
tained by  the  court,  and  upon  the^ trial  that  followed  all  the 
instructions  of  appellant  based  upon  the  theory  of  hie  replica- 
tion were  refused,  and  a  verdict  and  judgment  for  appellee 
follbwed. 

Counsel  for  appellee  cite  a  number  of  authorities  upon  the 
question  of  a  minor  falsely  representing  himself  to  be  of  full 
age,  but  we  fail  to  see  their  application,  except  as  authority  to 
sustain  the  demurrer  to  the  second  count  of  the  declai-ation, 
and  a6  to  the  propriety  of  that  ruling  of  the  court  we  do  not 
feel  called  upon  to  express  an  opinion. 

The  second  replication  is  based  entirely  upon  the  alleged 
fraudulent  intent  existing  in  the  mind  of  the  appellee,  at  the 
time  of  the  pretended  purchase,  of  never  paying  for  tlie 
property. 

We  are  also  referred  by  counsel  for  appellee  to  the  follow- 
ing anthorities  as  conclusive  against  the  right  of.  recovery  in 
the  present  case: 


392  Appellate  Courts  op  Illinois.' 

Vol.  29.]  Ashlock  v.  Vivell. 

-  — ' 

Cooley  on  Torts,  pp.  109,  110,  says: 

"  There  are  some  cases,  liowevcr,  in  whicli  an  infant  can  not 
be  held  liable  a3*far  a  tort,  though  on  the  same  state  of  fctets 
a  person,  of  full  age  and  legal  capacity  might  be.  The  dis- 
tinction is  this :  If  the  wrong  grows  out  of  contract  relations, 
and  the  real  injury  consists  in  the  non-performance  of  a  con- 
tract into  which  the  party  wronged  hsis  entered  with  an  infant, 
the  law  will  not  permit  the  former  to  enforce  the  contract 
indirectly,  b}'  counting  on  the  infant's  neglect  to  perform  it 
or  omission  of  duty  under  it  as  a  tort.  The  reason  is  obvious. 
To  permit  this  to  be  done  would  deprive  the  infant  of  that 
shield  of  protection  which,  in  matters  of  contract,  the  law 
has  wisely  placed  before  him."     /t/.,  pp.  106,  197. 

Chancellor  Kent  says:  "  Tlie  fraudulent  act,  to  charge 
him,  must  be  wholly  tortious,  and  a  matter  arising  ex  con- 
tractu^ though  infected  with  fraud,  can  not  be  changed  into  a 
tort  in  order  to  charge  the  infant  in  trover,  or  case,  by  a 
change  in  the  form  of  the  action."  2  Kent's  Com.  p.  277, 
10th  Ed. 

But  this  case  as  presented  by  the  replication  does  not 
consist  in  a  failure  to  perform  a  contract,  but  alleges  that 
appellee  became  possessed  of  the  horse  by  fraudulently  going 
through  the  forms  of  a  contract  of  purchase,  when,  in  fact, 
no  contract  was  ever  made.  In  Farwell  v.  Ilanchett,  120  111. 
577,  our  Supreme  Court,  while  holding  that  one  purchasing 
goods  with  an  intent  not  to  pay  for  th?m  gets  no  title,  uses 
the  following  language :  "  The  fraudulent  vendee  is  not  con- 
sidered as  a  purchaser  of  the  goods,  but  as  a  person  who  has 
tortiously  got  possession  of  them." 

If  an  infant  vendee  obtains  possession  of  goods  throiigh 
the  pretense  of  a  purchase,  but  intending  at  the  time  not  to 
pay  for  them,  there  is,  in  fact,  no  contract  executed  between 
himself  and  his  vendor.  Their  minds  never  meet  The 
transfer  of  possession  as  made  by  the  vendor  is  based  upon  a 
supposed  contract  of  sale,  while  such  possession  is  received 
by  the  vendee  fraudulently  and  tortious^3^  If  the  vendor 
knew  the  secret  intentions  of  the  vendee,  he  would  no  more 
surrender  his  property  than  he  would  to  one  seeking  to  take 
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it  from  him  hy  violence  and  without  right  Hence,  an  action 
to  recover  damages  for  buch  a  tort  is  not  an  attempt  to  enforce 
the  contract  indirectly  by  counting  on  the  infant's  refusal  to 
perform  it,  for  no  contract  existed;  but  a  recovery  is  sought 
for  the  damages  occasioned  by  the  wrongful  and  fraudulent 
act  of  the  infant. 

Such  a  case  is  to  be  distinguished  from  one  where  an  infant 
vendee,  by  virtue  of  an  agreement,  made  at  the  time  in  good 
faith,  to  purchase  and  pay  for  goods,  acquires  their  possession, 
and  when  sued  for  the  purchase  price  pleads  his  infancy  to 
defeat  a  recovery.  In  the  Jatter  ca^e  he  has  made  a  contract, 
which  he  may  legally  avoid  if  ho  desires;  but  in  the  former 
he  neither  made  nor  intended  to  make  any  contract,  but  ob- 
tained the  possession  of  the  property  by  fraud.  Tyler  ou 
Infancy  and  Gov.,  page  183,  Sec.  125;  Kice  v.  Boyer,  108  Tnd. 
479;  Kellogg  v.  Tnrpie,  93  III.  266. 

We  think  the  demurrer  to  the  second  replication  should 
have  been  overruled. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  reiuandcd. 

Reversed  and  remanded. 


\ 
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C.  B.  Chapman  \^M 

V. 

Jacob  Windmiller. 


Sales— Fraudulent  Conveyances  —  Preferences  —  Notice  —  Subsequent 
Sales, 

1.  A  creditor  violates  no  rule  of  law  in  accepting:  goods  in  paj'ment  of 
his  debt,  although  he  knows  that  the  transfer  to  himself  will  defeat  other 
creditors  and  that  his  debtor  intends  to  pay  him  in  preference  to  them.  This 
rale  also  applies  to  sub-sequent  sales  by  the  vendee  to  a  third  person. 

2.  In  an  action  to  recover  the  value  of  groods  alleged  to  have  been  wrone- 
fully  attached  and  sold  as  the  property  of  a  third  person  from  whom  the 
vendor  of  the  plaintiff  derived  title,  this  court  reverses  the  juilgnjent  for 
the  plaintiff  b -cause  of  defective  and  conflicting  instructions  touching 
alleged  fraud  and  notice. 
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[Opinion  filed  November.23,  1888.] 

Appeal  from  the  Cirenit  Court  of  Coles  County;  the  Hon. 
Chablks  Scofield,  Judge,  presiding. 

Messrs.    Aba  C.  Matthews    and    Okb  &  Ci:awfobi>,  for 
appellant. 

Messrs.  R. W.Mills  and  Morkison  &  Whitlock,  for  appellee. 

CoNOKR,  J.  This  was  an  action  by  appellant  against  appel- 
lee as  slieriflE  of  Fike  county.  Certain  attachment  writs  had 
been  issued  against  Mrs.  Lizzie  Fishel  and  ])laced  in  the  hands 
of  appellee  as  sheriff,  by  virtue  of  which  he  seized  and  sold 
the  stock  of  gi-oceries  involved  in  this  case.  She  had  been 
doing  a  grocery  business  under  the  name  of  Fishel  &  Co.,  lier 
husband,  Ferdinand  Fishel,  attending  to  the  business  for  her. 

Lizzie  Fishel  had  previously  bought  this  stock  of  goods 
from  her  brother-in-law,  Albert  Fishel,  to  whom  she  was  still 
indebted  for  the  purchase  price,  having  given  her  note  there- 
for. This  note  was  in  the  hands  of  Aimie  Fishel,  the  wife 
of  Albert. 

Lizzie  Fishel,  on  the  first  day  of  January,  18S7,  sold,  as  she 
claims,  the  entire  stock  of  goods  to  her  sister-in-law,  Annie 
Fishel,  in  payment  of  the  said  note,  and  on  the  same  day 
Annie  Fishel,  as  she  claims,  sold  the  same  stock  to  appellant 
in  payment  of  certain  indebtedness  owing  to  appellant  and 
others. 

Shortly  afterward  the  goods  were  seized  by  the  attachment 
writs  issued  in  favor  of  various  creditors  of  Lizzie  Fishel,  sold, 
and  the  proceeds  applied  on  such  writs,  and  now  appellant 
seeks  to  recover  their  value  from  the  appellee,  claiming  that 
the  sales  made  were  in  good  faith  and  transferred  the  title  of 
the  goods  to  himself  before  any  lien  attached  under  the  attach- 
ment writs.  The  defense  is  based  upon  the  theory  that  the 
sale  from  Mrs.  Lizzie  Fishel  to  Annie  Fishel  was  a  mere  sham 
and  fraudulent  and  void  as  to  her  creditors,  and  that  appellant 
had  actual  knowledge  thereof,  or  of  such  facts  and  circum- 
stances as  would  be  equivalent  to  actual  notice,  and  therefore 
took  no  title  as  against  si.ch  creditors. 
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We  shall  express  no  opinion  upon  the  facts  as  presented  by 
the  evidence,  for  the  reason  that,  in  our  opinion,  the  instruc- 
tions given  to  the  jury  upon  the  part  of  the  appellee  were 
clearly  erroneous.     One  of  them  was  as  follows: 

"That  in  order  to  charge  a  party  with  notice  of  the  fraudu- 
lent purpose  or  intention  of  another  in  the  sale  of  personal 
pro]ierty,it  is  not  necessary  that  such  notice  should  be  proven 
by  direct  or  positive  evidence,  but  such  notice  may  be  proven 
by  facts  and  circumstances.  And  if  in  this  case  they  believe 
from  all  the  evidence  in  the  case  that  Lizzie  Fishel,  for  the 
purpose  of  hindering  and  delaying  her  creditors  in  the  col- 
lection of  their  debts,  sold  the  goods  in  question  to  Annie 
FLshel,  and  that  said  Annie  Fishel  had  notice  of  such  fraudu- 
lent intention,  or  that  she  had  notice  of  such  facts  as  would 
Jiave  enabled  her  to  have  ascertained  said  alleged  fraudulent 
intention  by  inquiries,  and  such  as  would  have  put  a  reasonable 
person  on  inquiry,  and  it  fails  to  appear  in  the  case  that  she, 
Annie  Fishel,  made  any  inquiry  or  investigation  as  to  tlie 
purpose  or  intention  of  Lizzie  Fishel  in  making  said  ©ale,  then 
Annfe  Fishel  wonld  be  legally  chargeable  with  notice  of  such 
fraud,  if  any  thei*e  was,  and  Annie  Fishel,  in  that  evqnt,  was 
not  a  hona  fids  purchaser  of  said  goods,  and  acquired  no  title 
to  the  same  by  said  purchase ;  and  if  they  further  find  from 
the  evidence  that  the  plaintiflF,  Cha|:man,  made  the  purchase 
of  the  same  goods  from  Annie  Fishel  with  notice  of  the  fraud- 
ulent intent  in  the  first  sale,  or  that  Chapman  had  notice  of 
such  facts  and  circumstances  as  would  put  an  ordinarily  pru- 
dent man  upon  inquiry  as  to  the  intention  of  the  vendor  in 
making  said  sale,  and  that  upon  inquiry  such  fraudulent  intent 
in  firet  sale,  if  any  there  was,  could  have  been  ascertained, 
then  Chapman  is  legally  chargeable  with  notice  of  the  fraudu- 
lent intention  in  making  said  sale,  and  he  acquired  no  title  to 
said  goods  as  against  the  creditors  of  Lizzie  Fishel." 

This  instruction  proceeds  upon  the  theory  that  if  tlie  sa^e 
was  made  by  Lizzie  Fishel  "for  the  purpose  of  hindering  and 
delaying  her  creditors  in  the  collection  of  their  debts,  and 
that  Annie  bad  notice  of  such  intention,  or  of  facts  to  put  her 
upon  notice,  the  sale  would  be  void  and  pass  no  title  as  to  the 
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creditors  of  Lizzie  Fishel.  By  it  the  jury  are  virtually  told 
that  although  Annie  Fishel  took  the  goods  in  payment  of  an 
lionost  debt  due  her,  and  for  the  sole  purpose  and  with  tiie 
intention  alone  of  securing  herself,  the  sale  would  still  he 
fraudulent,  if  she  knew  or  could  know  that  the  motives  that 
induced  Lizzie  to  act  were  fraudulent. 

This  proposition  is  followed  up  by  the  further  one  that  if 
appellant,  when  he  bought  of  Annie,  had  notice  of  Lizzie's 
fraudulent  intent  in  making  the  first  sale,  then  his  purchase 
from  Annie,  though  made  in  good  faith  by  both  himself  and 
his  grantor,  and  in  paynient  of  honest  debts,  would  be  void 
and  transfer  no  title  as  against  the  creditors 'of  Lizzie  Fishel. 

In  our  opinion,  both  of  these  propositions  are  erroneous^ 
As  to  the  first  sale,  in  order  to  render  it  void  as  to  Annie 
Fishel,  she  must  have  participated  in  the  fraud,  and  intended 
on  her  own  part  to  defraud  the  creditoi's  of  Lizzie  Fishel. 

Although  she  may  have  known  that  Lizzie  Fishel  intended 
by  the  sale  to  defraud  her  creditors,  she  would  not  be  affected 
by  that  knowledge  if  she  received  the  goods  in  payment  of 
an  honest  debt. 

As  to  the  second  sale,  any  knowledge  that  appellant  may 
have  had  of  a  fraudulent  intent  upon  the  part  of  either  Lizzie 
or  Annie  Fishel  would  not  affect  his  title,  if  in  such  pur- 
chase he  took  them  in  payment  of  an  honest  debt.  Gray  v. 
St.  John,  35  111.  222;  Anderson  v.  Warner,  5  111.  App.  420; 
Dudley  v.  Danforth,  61  N.  Y.  626;  Ewing  v.  Kunkle,  20  111. 
457. 

If  the  creditors  of  Lizzie  Fishel  were  claiming  title  to  the 
goods  because  Lizzie  Fishel  had  fraudulently  procured  them 
of  such  creditors,  it  would  be  true  that  she  could  transfer  no 
better  title  than  she  herself  had  to  one  who  had  notice  of  her 
defective  title,  and  in  such  a  case  notice  to ,  the  vendee  be- 
comes imi)ortant;  but  when,  as  in  the  present  case,  such  cred- 
itors are  seeking  to  sell  the  goods  in  question  as  the  property 
of  Lizzie  Fishel,  and  because,  as  they  assert,  she  has  never 
legally  parted  with  the  title  so  far  as  they  are  concerned,  a 
different  question  is  presented — and  that  is,  that  a  creditor 
violates  no  rule  of  law  when,  actuated  alone  by  the  natural 
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desire  to  protect  his  own  interest,  be  receives  goods  in  pay- 
ment of  an  honest  debt,  although  he  may  know  that  the  eflFect 
of  such  purchase  will  be  to  deprive  other  creditors  of  all 
means  of  obtaining  satisfaction  of  their  claims,  and  although 
he  may  also  know  that  his  debtor  intends  to  pay  him  atid 
tliereby  defeat  his  other  creditors.  Gray  v.  St.  John,  supra. 
The  instructions  for  the  appellant  seem  to  be  based  upon 
the  tlieory  of  the  law  we  have  advanced,  and  had  they  not 
been  so  squarely  contradicted  by  those  given  for  appellee 
might  have  been  sufficiently  clear;  but  we  think  the  instruc- 
tion we  have  quoted  was  not  the  law  and  must  have  misled 
the  jury,  and  for  that  reason  we  feel  constrained  to  reverse 
the  judgment  of  the  Circuit  Court,  and  remand  the  cause. 

JRemrsed  and  remanded. 


Martin  Gallagher  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

Dram-Shopf — Information — Presentation  hy  Staters  Attorney^'AJfidavit 
-^tatute^Quesiion  qf  Fact — Instructions. 

1.  In  a  prosecution  for  Rolling  liquor  to  perRons  in  the  habit  of  ffpfting 
intoxicated,  by  information  presented  in  the  County  Court  by  the  state's 
attorney,  such  information  may  be  veriSed  by  the  affidavit  of  some  other 
person. 

2.  In  the  case  presented,  the  information  being  verified  by  a  third  per- 
son and  presented  by  the  state's  attorney,  it  did  not  require  indorsement 
by  thb  judge  of  the  court  below. 

3.  The  question  whether  persons  to  whom  liquor  has  been  sold  were  in 
the  habit  of  getting  intoxicated,  is  one  of  fact,  directly  provable,  and  not  an 
opinion  or  conclusion  from  other  facts. 

4.  Where,  in  a  prosecution  for  selling  liquor  to  persons  in  the  habit  of 
getting  intoxicated,  the  court  has  given  an  instruction  in  the  words  of  the 
Btatote,  it  may  properly  refuse  others  purporting  to  define  the  word 
••habit." 

[Opinion  filed  December  1,  1S86.] 
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Appeal  from  the  County  Court  of  Schuyler  County ;  tlio 
Hon.  E.  J.  Pkmberton,  Judge,  presiding. 

In  connection  with  this  case  see  the  following  case  between 
these  parties. 

Messrs.  O.  A  De  Leuw  and  G.  Bauberb,  for.  plaintiffs  in 
error. 

Messrs.  8.  B.  Montgomery,  State's  Attorney,  and  Gray  & 
Waggoner,  for  defendants  in  error. 

Pleasants,  P.  J.  This  was  a  prosecution  by  information 
containing  one  hundred  and  two  counts  for  selling  liquor 
to  persons  who  were  in  the  liabit  of  getting  intoxicated, 
tiled  in  the  County  Court  of  Fulton  county,  and  removed 
by  change  of  venue  to  Schuyler,  where  a  trial  by  jury 
resulted  in  a  conviction  on  eleven  counts,  and  judgment  was 
entered  ujion  the  verdict. 

After  the  caption,  it  proceeded  as  follows :  "Now  on  this 
day  comes  into  open  court,  in  his  own  proper  person,  W.  M. 
Vandevender,  state's  attorney  in  and  for  said  county,  in  the 
name  and  by  the  authority  of  the  people  of  said  State  of 
Illinois,  and  prosecutes  in  this  behalf  for  and  on  behalf  of  said 
people,  and  informs  the  court,"  etc.  It  concluded,  **  against 
the  peace  and  dignity  of  the  said  people  of  the  State  of  Illi- 
nois," and  was  signed  by  said  state's  attorney.  But  it  was 
verified  by  the  affidavit" of  Charles  S.  Phelps,  and  was  without 
an  indorsement  by  the  county  judge  that  there  was  probable 
cause  for  tiling  the  same.  And  because  it>vas  not  so  indorsed 
nor  verified  by  the  affidavit  of  the  state's  attorney,  the  defend- 
ants moved  the  court  to  strike  it  from  the  tiles.  The  motion 
was  denied,  and  this. ruling  is  the  principal  error  here  assigned. 

A  majority  of  this  court  think  it  was  right.  The  statute 
provides  .that  "  all  oflFenses  cognizable  in  the  County  Court 
shall  be  prosecuted  by  information  by  the  state's  attorney, 
attorney  general  or  some  other  person,  and  when  an  informa- 
tion is  presented  by  any  person  other  than  the  state's  attorney 
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or  attorney  general,  it  filiall  be  verified  bj  aflidavit  of  snch 
person  that  the  same  iB  true,  or  t]rat  the  same  is  true  as  he  is 
informed  and  believes.  Before  an  information  is  tiled  by 
any  person  other  than  the  state's  attorney  or  attorney  gen- 
eral, the  judge  of  the  court  shall  examine  the  information, 
and  may  examine  the  person  presenting  the  same,  and  require 
other  evidence  and  satisfy  himself  that  tliere  is  probable  cause 
fur  filing  the  same,  and  so  indorse  the  same."  Starr  &  C.  111. 
Stat.,  Vol.  1,  p.  727,  Sec.  235. 

It  is  conceded  that  the  Constitution  requires,  though  the 
statute  in  terms  docs  not,  that  every  information,  by  whomso- 
ever presented,  nmst  be  verified  by  aflBdavit.  Myers  v.  The 
People,  67  III.  503.  At  common  law  "  it  differs  from  an  in- 
dictment only  in  being  presented  by  a  competent  ])ubiic  oflScer 
on  his  oath  of  office,  instead  of  a  grand  jury  on  their  oath."  1 
Bonv.  Law  Diet.  631;  Bishop  on  Crim.  Procedure,  Yol.  1,  Sec. 
141,  3d  Ed. 

By  the  English  ]aw,  as  it  stood  when  our  forefathers  im- 
ported it  to  this  country,  the  right  to  make  an  information 
was  exchisivciy  in  the  attorney  general,  or  if  that  office  was 
vacant,  the  solicitor  general;  and  he  acted  therein  upon  his 
ufllcial  discretion  without  the  interference  of  tlie  court.  The 
court  did  not  grant  him  leave  to  tile  it,  for  the  right  was  his 
without  leave.     Bishop,  Sec.  142. 

As  has  been  seen,  our  Constitution  has  changed  the  com- 
mon law  in  that  the  officer  can  not  tile  the  information  upon 
his  oath  of  office  alone,  but  it  must  be  further  supported  by  a 
distinct  affidavit;  and  the  statute  has  still  further  changed  it 
in  three  particulars,  viz :  (1)  It  may  be  i)re8ented  by  a  per- 
son other  than  the  public  prosecutor;  (2)  when  so  presented 
it  must  be  verified  by  the  affidavit  of  such  person  that  the 
same  is  true,  or  that  he  is  so  informed  and  believes;  and  (3) 
the  judge  in  such  case  must  examine  it  and  certify  by  his 
indoreement  thereon  that  there  is  probable  cause  for  filing  it. 

It  is  claimed  that  the  information  in  the  case  was  '*  tiled  " 
or  "presented"  by  Charles  S.  Phelps,  and  not  by  the  state's 
attorney,  and  therefore  is  fatally  defective  for  want  of  the 
judge's  indorsement  that  there  was  probable  cause  for 
tiling  it. 
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This  claim  vests  upon  the  sole  reason  that  it  was  verified  by 
liis  affidavit,  and  in  our  opinion  is  untenable.  The  provision 
tliat  when  presented  by  a  person  other  than  the  state's  attorney 
or  attorney  general  it  must  be  verified  by  the  oath  of  such 
person,  implies  that  it  may  be  presented  by  the  state's  attor- 
ney or  attorney  general  and  yet  be  verified  by  the  affidavit  of 
some  other  person.  And  this  is  altogether  reasonable.  In 
most  cases  the  state's  attorney  will  have  no  personal  Icnowl- 
edf^e  of  the  offense  and  can  not  so  verify  the  information;  and 
in  many,  may  not  be  willingor  able  to  swear  that  he  believes  the 
affidavit  or  ctalement  given  him,  and  yet  be  satisfied  tliat  public 
justice  demands  an  investigation;  in  which  case  he  should  be 
willing,  upon  proper  affidavit  of  some  other  person,  officially  to 
present  and  be  responsible  for  the  information,  rather  than  to 
discredit  the  charge  in  advance  by  refusing  to  do  it  For  if  he 
should  refuse,  the  party  complaining  may  present  it  liimself,  and 
if  he  can  procure  the  indorsement  of  the  judge  it  will  be  the 
duty  of  the  state's  attorney  to  prosecute  it  no  less  than  if  he 
had  presented  it.  In  Parria  v.  The  People,  76  III.  274,  the 
informa|;ion  was  in  the  name  of  and  signed  by  a  private  citi- 
zen, and  though  held  bad  for  other  reasons,  this  was  not  sug- 
gested as  a  defect.  Here  the  information,  on  the  face  of  it, 
purports  to  be  given  by  the  state's  attorney  in  his  proper 
person,  as  such,  and  is  signed  by  him.  This  is  according  to 
the  form  at  common  law  where  it  is  presented  by  the  attorney 
general.     See  Bishop,  Sec,  146. 

We  are  of  opinion,  therefore,  that  it  was  presented  by  the 
state's  attorney,  and  not  by  Cliarles  S.  Phelps.  Its  presenta- 
tion by  the  public  prosecutor,  which,  like  all  his  official  acts, 
is  under  the  sanction  of  his  official  oath,  with  the  affidavit  of 
such  other  person,  is  regarded  by  the  Jaw  as  a  protection  to 
the  accused  against  any  abuse  of  tlie  process  of  the  court 
equal  to  that  afforded  by  the  indorsement  of  the  judge  when 
it  is  presented  by  an  unofficial  person. 

In  respect  to  the  other  points  made,  we  hold  that  whether 
the  persons  to  wliom  the  defendants  sold  liquor  were  in  the 
liahit  of  getting  intoxicated  was  a  question  of  fact  and  not  of 
opinion  nor  a  conclusion  from  other  facts,  and  was  therefore 
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directly  provable;  that  having  given  an  instrnetion  in  the 
language  of  the  statute,  it  was  not  error  to  refuse  others  asked 
which  purported  to  define  the  term  "  habit "  as  used  in  the 
statute  (Mullinix  v.  The  People,  76  111.  211),  and  that  the 
judgment  was  properly  several.  Perceiving  no  material 
eiTor  in  tlie  record,  the  judgment  will  be  aftirmed. 

Judgrne^it  affirmed. 


Martin  Gallagher  et  al.  -— 

i  29      401 
V.  I  93     «556 

The  People  of  the  State  of  Illinois. 


Dram-Shopa  —  Common  Nuisance — What  Must  Appear  to  Warrant 
ConvictioH-^Evidenee, 

• 

1.  To  warrant  the  conviction  of  a  dram-shop  keeper  for  keeping:  a  com- 
uioD  nuisaace,  it  is  only  necessary  to  show  that  the  defendant  kept  a  place 
for  the  sale  of  liquor,  and  that  at  such  place,  within  eighteen  montbn  before 
the  filing  of  the  information,  intoxicating  liqaor  was  sold  to  a  person  who 
was  intoxicated,  or  who  was  in  the  habit  of  getting  intoxicated. 

2.  Upon  an  information  charging  the  defendants  with  keeping  a  common 
nuisance,  under  Sec.  7  of  the  dnim-shop  act,  it  is  held:  That  there  was  no 
error  in  the  refusal  of  the  CQurt  to  quash  the  information;  that  the  court 
properly  permitted  witnesses  to  state  that  certain  persons  named  were  in  the 
Ijabit  of  getting  intoxicated;  that  the  refusal  to  permit  certain  witnesses  to 
state  whether  they  had  contributed  money  tp  aid  the  prosecution  of  the 
case,  though  improper,  is  not  such  error  as  to  require  a  reversal;  and  that 
certain  other  matters  in  regard  to  the  prosecution  and  the  defendants'  license 
were  properly  excluded. 

[Opinion  filed  February  17,  1887.] 

In  erboe  to  the  County  Court  of  Fulton  County;  the  Hon. 
T.  A.  Boyd,  Judge,  presiding. 

la  connection  with  this  case,  compare  the  case  of  Nichol- 
80U  T.  The  People,  afite^  p.  57. 

Vol.  XXIX  26 
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Messrs.  II.  M.  Masters  and  G.  Barbkke,  for  plaiutilfs  in 
error. 

Messrs.  W,  M.  Yandevb:nder,  State's  Attorney,  and  Gray  <Sr 
WaggOxVeb,  for  defendants  in  error. 

Per  Cioriam,  Tliis  was  an  information  charging  the  defeii  J- 
ants  with  keeping  a  common  nuisance,  under  Sec.  7  of  the 
dram-shop  act.  There  was  a  conviction  and  judgment  thereon 
that  the  defendants  each  pay  a  fine  of  $50,  and  be  imi)risoned 
in  the  county  jail  for  twenty  ^ays,  and  abating  the  siiloon,  etc. 

It  is  urged  the  information  should  have  been  quashed  because 
not  filed  as  required  by  law.  In  another  case  wherein  thebo 
parties  were  connected  {ante,  p.  397),  we  had  occasion  to  con- 
sider the  subject  here  involved,  though,  not  iu  precisely  the 
same  aspect  as  now.  We  are  inclined  to  hold  there  was  no 
error  in  this  respect,  nor  do  we 'think  the  first  and  second 
counts  are  subject  to  the  objection  of  duplicity. 

Another  objection,  which  we  considered  in  the  former  case, 
is  here  presented,  that  the  court  permitted  witnesses  to  state 
that  certain  persons  named  were  in  the  habit  of  getting  intox- 
icated. For  the  reasons  then  expressed  we  hold  tl^ere  was  no 
error  in  this  respect. 

It  is  urged,  also,  the  court  erred  in  not  allowing  defendants 
to  ask  the  witnesses  Eskridge,  Brown  and  Rice,  on  their  cross- 
examination,  whether  they  had  not  contrihuted  money  to  aid 
the  prosecution  of  the  case.  It  was  a  proper  question,  tending 
to  show  the  interest  they  took  in  the  case,  and  might,  in  some 
degree,  have  affected  their  credibility  with  the  jury;  bnt  the 
majority  of  the  court  are  of  opinion,  in  view  of  the  other  evi- 
dence and  of  the  whole  record,  that  the  refusal  to  allow  this 
question  is  not  such  error  as  to  warrant  a  reversal  of  the  judg- 
ment. 

It  was  sought  to  prove  by  Daudson  and  Euchelberger  that 
they  had  signed  the  complaint  on  information  in  the  case; 
that  they  were  members  of  the  executive  committee  of  the 
Temperance  League,  and  that  they  had  proposed,  if  tlie  de- 
fendants would  quit  the  business,  no  new  suits  would  be  com- 
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luenced  aguinst  them.  This  was  excluded  by  the  court,  and, 
as  we  think,  properly. 

The  court  excluded  the  license  of  defendants  to  keep  a 
dram-shop.  No  valid  objection  is  perceived  to  this  ruling. 
The  defendants  were  not  charged  with  selling  without  a  license. 
but  with  selling  to  persons  to  whom  the  law  says  liquors  shall 
not  be  sold. 

More  im{K)rtant  questions  arise  upon  the  construction  given 
bv  the  court  to  the  section  of  the  statute  under  which  the  in- 
formation  was  presented,  as  shown  in  the  giving  and  refusing 
of  certain  instructions.  In  effect, .  it  was  held  that  if  at  any 
time  within  eighteen  months  before  the  filing  of  the  informa- 
tion the  defendants  kept  a  place  for  the  sale  of  liquor,  and 
that  at  finch  place  within  that  period  intoxicating  liquor  was 
sold  to  a  person  while  intoxicated,  or  who  was  in  the  habit  of 
getting  intoxicated,  such  sale  would  sustain  the  charge  set  out 
in  the  information,  and  that  in  such  case  it  was  immaterial 
whether  the  seller  knew  the  character  or  condition  of  the  per- 
son to  whom  the  liquor  was  sold. 

A  majority  of  the  court  agree  with  the  construction  thus 

put  upon  the  statute.     The  evidence  was  ample  to  sustain  a 

convictioa  under  this  view  of  the  law,  and  the  judgment  will 

be  affirmed.  . 

Judgment  affirmed. 
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The  Continental  Insurance  Company  of  the  City 

OF  New  York 

V. 

Stephen  Ruckman. 

Fire  Insurance — Loss^Bill  to  Reform  and  Correct  Policy — Vacancy 
Permit — Agreement  hij  Agent — Changing  Conditions  of  Policy — Agents — 
Clerks — Responsibility  of  Company  for  Act  of — Foreign  Companies. 

1.  Under  the  act  in  relation  to  insurance,  the  clerk  of  a  local  agent,  so  far 
as  business  transacted  by  him  for  any  foreign  company  represented  by  his  em- 
ployer is  concerned,  is  the  agent  of  such  company  and  binds  it  by  his  acts. 

2.  Upon  a  bill  brought  to  reform  and  correct  a  fire  insurance  policy  and 
asking  for  a  decree  orilering  the  payment  of  a  loss  thereunder,  this  court 
declines  to  interfere  with  the  decree  in  behalf  of  the  complainant. 

[Opinion  filed  October  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  tlie 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Geo.  F.  McNulty,  for  appellant. 

Messrs.  Wise  &  Davis,  for  appellee. 

(404) 
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ifilne  was  i)ermitted  to  solicit  insurance,  make  contracts,  fill 
D|)  policies,  deliver  them,  and  collect  premiums  in  his  dealings 
with  the  public;  the  public  had  a  right  to  presume  his  acts 
bonnd  the  company.  Presumed  powers  are  not  to  be  narrowed 
bj  limitation  not  communicated  to  the  person  dealing  with 
him.  Insurance  Co.  v.Barrell  Co.,  114  111.  118;  F.  M.  Ins.  Co. 
V.  Chestnut,  50  111.  170;  ^tnaIns.Co.  v.Maguire,  51  111.  342; 
Lightbody  v.  N.  Amer.  Ins.  Co.,  23  Wend.  18;  Ins.  Co.  v. 
Wilkinson,  13  111.  222;  Merchant  Bank  v.  State  Bank,  10  Wall. 
644;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345. 

Although  provision  sixth  in  the  policy  provides  that  any 
person  other  than  the  duly  commissioned  agent  of  this  com- 
pany who  may  procure  insurance  shall  be  deemed*  the  agent 
of  the  assured  and  not  of  the  company,  yet  Milne,  having  acted 
for  the  company  in  procuring  the  insurance,  is  to  be  deemed 
the  agent  of  the  company,  regardless  of  said  provision  in  the 
policy.  Commercial  Ins.  Co.  v.  Ives,  56  111.  402;  Union  Ins. 
Co.  V.  Chipp,  93  111.  100 ;  Pierce  v.  People,  106  111.  22;  :New- 
ark  F.  Ins.  Co.  v.  Sammons,  110  111.  166. 

Reeves,  J.  This  is  a  bill  in  chancery  brought  by  appellee 
to  reform  and  correct  a  policy  of  insurance  issued  by  appel- 
lant to  him,  and  after  such  correction,  asking  for  a  decree  that 
the  appellant  pay  appellee  the  amount  of  the  policy,  alleging 
the  destruction  of  the  propertj'  insured  by  fire.  Appellee  was 
solicited  by  one  Milne  to  take  out  a  policy  in  the  appellant 
company.  It  was  agreed  between  the  parties  that  Kuckman 
was  to  insure  his  house  for  6400  and  his  barn  for  S600. 
Milne  agreed  that  the  policy  was  to  have  in  it  a  clause  that 
the  property  could  remain  vacant  for  thirty  days  without 
notice  to  the  company. 

When  the  policy  was  delivered  to  appellee  by  Milne,  he 
asked  Milne  if  the  policy  had  in  it  the  vacancy  clause  as  they 
had  agreed,  Milne  said  it  had.  Appellee  could  not  read  or 
write,  and  Milne  knew  this  fact.  Appellee  received  the 
policy  and  paid  the  premium  to  Milne  and  the  company 
received  the  premium.  As  to  these  facts  there  is  no  dispute 
in  the  testimony. 


403  Appellate  Courts  of  Illinois. 

Vol.  29.]  Continentil  Ins.  Co.  v.  Ruckman. 

On  the  first  day  of  November,  1886,  while  the  policy  of 
insurance  was  in  force,  the  house  and  barn  were  destroyed  by 
fire.  At  the  time  of  the  fire  the  premises  had  been  vacant 
for  ten  days.  The  policy  as  issued,  provided,  "  that  if  the 
building  become  unoccupied  without  the  assent  of  this  com- 
pany indorsed  heregn  *  *  *  then,  and  in  any  such  case, 
this  policy  shall  become  void." 

Proofs  of  loss  were  furnished  to  the  agents  of  the  company, 
and  payment  was  refused  because  the  premises  were  unoc- 
cupied at  the  time  of  the  fire. 

^  The  court  below  rendered  a  decree  correcting  the  policy  so 
as  to  read  that  the  property  insured  can  remain  vacant  and 
unoccui)ied  for  thirty  days,  but  not  longer,  w-ithout  notice  to 
the  company,  and  also  decreed  that  ap])el]ant  pay  appellee,  on 
account  of  his  loss,  the  sum  of  $1,049.50.  From  this  decree 
the  api)ellant  prayed  an  appeal  to  this  court.  The  chief  con- 
tention on  the  part  of  appellant  is  that  Jlilne  was  not  its  agent, 
and  that  it  was  not  bound  by  what  he  did  in  his  negotiations 
with  appellee,  which  resulted  in  the  issuance  of  the  policy. 
It  as])pears  from  the  evidence  that  Milne  was  a  clerk  in  tho 
office  of  Whipple  &  Smily,  who  were  the  agents  of  apjjellact 
at  Alton. 

Whipple  testifies  that  Milne  acted  as  a  solicitor  of  insurance, 
but  had  no  authority  to  sign  policies  and  never  did.  He  was 
tlie  office  clerk  of  Wliipple  &  Smily,  kept  the  books  of  the 
office,  filled  out  policies,  delivered  policies  after  they  were 
countersigned  by  Whipple  &  Smily,  and  collected  the  pre- 
miums. 

lie  solicited  insurance,  but  submitted  the  same  to  one  of 
the  agents,  who  alone  countersigned  the  policy.  Mr.  Whipple 
was  some  seventy  years  old,  and  Smily  was  part  of  the  time 
engaged  in  a  bank ;  Milne  did  all  the  clerical  work.  We  have 
been  favored  with  a  very  exhaustive  argument  upon  the  ques- 
tion of  the  extent  of  the  agency  of  Whipple  &  Smily,  whether 
they  were  local  or  general  agents,  and  if  local  it  is  urged  that 
they  could  not  delegate  their  authority  as  agents  to  Milne,  so 
that  Milne  could  bind  tlie  company.  We  shall  not  pursue 
this  argument  further  than   to  say  that  while  it  is   true  that 
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they  were  local  agents  in  that  their  bnsiness  was  confined  to  a 
limited  territory,  yet,  so  far  as  the  public  was  concerned,  they 
were  agents  with  full  power  and  authority  to  issue  policies 
and  make  contracts  of  insurance.  For  this  purpose  they  were 
general  agents,  as  contradistingnished  from  special  agents. 
Lightbody  v.  Xorth  American  Ins.  Co.,  23  Wend.  18;  Vile 
V.  Germania  Ins.  Co.,  26  Iowa,  9 ;  Ins.  Co.  v.  ilcGookey,  33 
Oliio  St.  555;  ^tna  Ins.  Co.  v.  ilaguire,  51  111.  3J:2. 

It  was  said  in  Bodine  v.  Ex.  Fire  Insurance  Company,  51 
X.  Y.  123,  by  Earle,  C,  in  delivering  the  opinion  of  the 
conrt,  "  We  know,  according  to  the  ordinary  course  of  busi- 
ness, that  insurance  agents  frequently  have  clerks  to  assist 
them  andtliat  they  could  not  transact  their  business  if  obliged 
to  attend  to  all  the  details  in  person,  and  these  clerks  can  bind 
their  principals  in  any  of  the  business  which  they  are  author- 
ized to  transact.  An  insurance  agent  can  authorize  his  clerk 
U)  cofitract  for  rhsks^  to  deliver  policies,  to  collect  pi'emiums 
and  to  take  payment  of  premiums  in  cash  or  securities,  and  to 
give  credit  for  premiums  and  to  demand  cash  ;  and  the  act  of 
the  clerk  in  all  such  cases  is  the  act  of  the  a<rent,  and  binds 
the  company  just  as  effectually  as  if  it  were  done  by  the  agent 
in  person.  The  maxim  of  d^legahia  non  potest  delegare  does 
not  ap])lj  in  such  a  case."  See  also  Eclectic  Life  Ins.  Co.  v. 
Fahrenkrug,  68  111.  463. 

But  it  seems  to  us  that  our  statute  settles  this  disputed 
qnestion.  It  provides:  ''Ever^^  agent  of  any  insurance  com- 
]>any  shall,  in  all  advertisements  of  such  agency,  publish  the' 
location  of  the  company,  giving  the  name  of  the  city,  town  or 
village  in  which  the  company  is  located,  and  the  State  or  Gov- 
ernment under  the  laws  of  which  it  is  organized.  The  term 
'assent'  or  ^agents'  used  in  this  section  shall  include  an 
acknowledged  agent,  surveyor,  broker  or  other  person  or  i^er- 
sons  who  shall,  in  any  manner,  aid  in  transacting  the  insurance 
business  of  any  insurance  company  not  incorporated  by  the 
laws  of  this  State.  The  provisions  of  this  section  shall  apply 
to  all  foreign  companies,  partnerships,  associations  and  indi- 
viduals, whether  incorporated  or  not."  1  Starr  &  Curtis  111. 
Stat.,  1322.     Under  a  similar  statute  in  Iowa,  where  an  agent 
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sentr  his  clerk  to  solicit  a  risk  and  take  an  application,  and  tlie 
clerk  knew  tliere  was  other  insurance  on  the  property,  but  the 
agent,  ignorant  of  such  other  insurance,  issued  a  policy  on  the 
applicaticm  and  collected  the  preminni,  it  was  held  that  the 
company  was  bound  by  the  knowledge  of  the  agent's  clerk, 
who,  for  the  purpose  of  that  policy,  must  be  regarded  as  the 
company's  soliciting  agent,  and  tiiat  it  could  not  defeat  an 
action  on  the  policy  on  the  ground  of  prior  insurance,  which, 
under  the  terms  of  the  policy,  would  otherwise  have  rendered 
it  void.  Bennett  v.  Council  Blutfs  Ins.  Co.,  70  Iowa,  600. 
We  can  not  agree  with  the  view  taken  by  appellant's  counsel 
as  to  the  effect  to  be  given  to  this  statute.  As  we  view  it, 
the  clause  declaring  who  are  to  be  considered  agents  of  an 
insurance  company,  not  incorporated  by  the  laws  of  this  State, 
is  to  be  considered  as  generally  determining  that  any  person 
who  shall  in  any  manner  aid  in  transacting  such  insurance 
business  is  an  agent  of  such  foreign  company. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed* 


Sarah  Glaubensklee 

V. 

Lyman  W.  Low. 

Husband  and  Wife — Family  Expense — Sec.  15,  Chap.  68,  R.  S. — PAy- 
sician's  Services — Statute  of  Another  State — Adoption  —  Construction — 
Evidence, 

1.  A  wife  is  liable  under  Sec.  15.  Chap.  68,  R.  S.,  for  services  rendered 
the  family  by  a  physician,  although  charged  on  the  plaintiff  *s  books  to  her 
deceased  hu-band. 

2.  Where  a  stiitute  is  copied  from  the  statutes  of  another  State,  it  is 
presumed  to  have  been  adopted  with  the  construction  given  to  it  by  the 
courts  of  that  State. 

[Opinion  filed  October  19,  1888.] 
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In  error  to  the  Circuit  Court  of  Edwards  County ;  the  Hon. 
Carrol  C.  Boggs,  Judge,  presiding. 

Messrs.  J.  M.  Campbele  and  EL.  J.  Strawn,  for  plaintiff  in 
error. 

The  Supreme  Court  has  never  construed  this  statute,  bu 
the  Appellate  Court  has.  In  the  case  of  Carl  G.  Von  Patten 
et  al.  V.  Ernest  Krueger,  11  111.  App.,  page  627,  the  court 
say  that  the  words,. expenses  of  the  family,  "mean  such  ex- 
penses as  were  incurred  for,  on  account  of  and  to  be  used  in 
the  family."  And  in  the  case  of  Fitzgerald  v.  McCarty,  55 
Iowa,  page  702,  and  w^hich  seems  to  have  been  adopted  by  the 
Appellate  Court,  the  court  say:  "The  thing  for  which  Ihe 
expenditure  was  incurred  should  have  been  actually  used  or 
kept  for  rise  in  the  family."  In  view  of  the  fact  that  this 
statute  is  in  derogation  of  the  common  law  and  must  be  strictly 
construed,  the  above  rule  is  the  proper  one  to  apply  to  ascer- 
tain tTie  meaning  of  this  statute.  Applying  this  rule,  then, 
the  thing  should  have  been  actually  used  or  kept  for  use  in 
the  family.  Does  professional  advice  of  a  physician  come 
within  this  rule  any  more  than  that  of  a  lawyer?  And  we 
apprehend  that  no  one  would  contend  for  a  moment  that  the 
fees  of  an  attorney  would  be  held  to  be  a  family  expense 
under  this  statute,  and  yet  there  would  seem  to  be  about  as 
much  reason  for  one  as  the  other.  How  can  the  advice  of  the 
physician  or  his  visit  be  kept  for  use  in  the  family?  And  yet 
the  court  will  see  from  the  bill  that  there  is  item  after  item 
for  advice,  etc. 

In  the  case  of  The  County  of  Delaware  v.  McDonald,  46 
Iowa,  170,  it  was  held  that  the  expense  incurred  in  the  treat- 
ment of  an  insane  wife  in  a  hospital  for  the  insane  was  not  a 
family  expense  within  the  meaning  of  the  statute.  Upon  the 
same  points  of  rea.-oning  it  would  seem  that  the  expenses  in- 
curred in  the  treatment  of  the  husband  would  not  be  a  family 
expense  under  the  law,  or  the  treatment  of  or  the  giving  of 
advice  to  any  other  member  of  the  family.  If  this  is  true, 
the  court  erred  in  refusing  ])ropositions  of  law,  entering  judg- 
ment and  oven'uling  motion  for  new  trial. 
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Again,  this  statute,  as  we  hav^e  seen,  cliaif^es  the  property  of 
both  the  husband  and  wife,  or  either  of  them,  with  the  expenses 
of  the  family;  but  sup])(>se  tliat  the  creditor  makes  the  charger 
as  in  this  case,  and  wholly  relies  upon  the  one  that  he  contracts 
with.     Does  lie  not  release  tlie  other  from  tlie  liability?   or 
can  he  open  an  account  with  the  husband  and  keep  it  open 
and  running  for  eight  or  more  years,  or  until  the  husband  dies 
or  becomes  insolvent,  and  then  say  to  the  wife  for  the  first 
time  that  she  must  pay  it  because  the  law  in  the  first  instance 
])erchance  charged  or  might  have  charged  her  pro|)erty  with 
it?     This  construction  of  the  statute  would  certainly  be  verv 
harsh,  unjust  and  imreasonable.     Our  view  of  the  law  is  that 
the  pro])erty  of  both  husband  and  wife  maf/  be  chargeable 
with  expenses  of  family,  or  either  of  them,  and  not  *' shall ;" 
that  is,  the  law  gives  liim  the  right  to  charge  the  account  to 
both  or  on3  of  them,  and  that  if  he  sees  fit  to  charge  it  to  one 
of  theui  he  releases  the  other.     Any  other  rule  of  construction 
would  be  giving  the  advantage  wholly  to  the  creditor,  which 
the  law  is  not  suj^posed  to  do,  but  to  deal  fairly  and  justly 
between  them.     Especially  do  we  believe  that  this  was  tiie 
intention  of  the  Legislature  when  we  take  into  consideration 
tlie  fact  that  this  statute  must  be  strictly  construed.     This  con- 
struction would  not  permit  the  creditor  to  take  all  the  benefits 
and  advantages,  but  deal  justly. 

Messrs.  R.  P.  IIanna,  Vm.  F.  Foster  and  L.  W,  Low,  for 
defendant  in  error. 

This  section  of  the  statute  is  a  literal  copy  of  the  Iowa 
statute,  and  has  frecpiently  received  judicial  construction  in 
that  State.  And  while  the  Supreme  Court  of  the  State  has 
not  had  occasion  to  construe  the  statute  in  question,  the 
Appellate  Court  has ;  and  in  Von  Platen  et  al.  v.  Krueger, 
11  III.  App.,  page  627,  express  entire  satisfaction  with  the 
elTect  given  to  the  statute  by  the  courts  of  Iowa. 

Both  of  these  propositions  have  been  so  effectually  settled 
by  the  decisions  of  the  Supreme  Court  of  Iowa  that  they  do 
not  now  seem  to  be  the  subject  of  controversy. 

First.  Are  medical  services  "family  expenses?"  On  this 
point  see  Von  Platen  v.  Krueger,  11  111.  App.  627;  Fitzgerald 
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V.  McCarty,  55  Iowa,  702 ;  Finn  v.  Kose,  12  Iowa,  565 ; 
Ilawke  V.  Urban,  18  Iowa,  83;  Lawrence  v.  Linnanian,  24 
lo^wa,  80;  Frost  v.  Parker,  65  Iowa,  178. 

Second.  Does  the  fact  that  the  items  were  charged  origi- 
iiallv  to  Eenry  Glaubensklee  release  the  plaintiff  in  error? 

On  this  proposition,  we  contend  that  this  is  a  liability 
created  by  law,  and  not  by  contract ;  and  as  soon  as  good^  are 
furnished  or  services  rendered  that  come  within  the  statute, 
the  liability  of  both  the  husband  and  wife  attaches  eo  iyiaiaiiti^ 
and  neither  party  can  be  released  from  liability  exce])t  in 
some  of  the  modes  known  to  the  law,  such  as  payment, 
statute  of  limitations,  etc.  Smedley  v.  Felt,  41  Iowa,  588; 
Lawrence  v.  Linnaman,  24  Iowa,  80 ;  Frost  v.  Parker,  65 
Iowa,  178. 

Green,  P.  J.  Lyman  W.  Low,  a  physician,  brought  suit 
against  plaintiff  in  error  in  assumpsit,  to  recover  the  amount 
alleged  in  his  declaration  to  bo  due  him,  "  for  necessaries  for 
herself  and  family;  medical  attendance,  advice  and  medicine 
furnished  by  him  to  and  for  herself  and  fauiily."  The  only 
plejk  interposed  was  non-assumpsit,  and  upon  this  plea  issue 
wa&  joined.  The  cause  was  tried  by  the  court  without  a  jury. 
TliG  trial  resulted  in  a  finding  and  judgment  for  plaintiff  for 
§599.94,  to  reverse  w4iich  judgment  the  defendant  sued  out 
this  writ  of  error. 

By  the  evidence  it  was  shown  plaintiff  was  a  practicing 
I  hysician,  and  as  such,  furnished  medicine  to  and  attended  the 
family  of  defendant  many  times  from  May,  1878,  to  May, 
18i>5,  the  family  during  that  period  consisting  of  the  defend- 
ant, her  husband  and  several  children.  The  husband  died  in 
\^^.  Plaintiff's  book  of  account  contained  an  account  against 
thehnsband  for  this  medical  bill,  the  charges  for  professional 
visits  and  medicine  were  shown  to  be  reasonable,  and  it  is  not 
insipted  the  amount  recovered  is  excessive. 

This  suit  was  brought  and  a  right  to  recover  was  claimed  by 
the  plaintiff  below  upon  the  theory  that  the  professional  serv- 
ices of  a  physician  and  medicine  furaished  by  him  to  a  family, 
are  "expenses  of  the  family  "  within  the  terms  of  Sec.  15,  Chap. 
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6S,  Starr  &  C.  111.  Stat.  p.  1279,  which  provides  as  follows : 
"Tlie  expenses  of  the  family  and  of  the  education  of  the 
children  shall  be  charged  upon  the  proporty  of  both  husband 
and  wife,  or  either  of  them,  in  favoi>of  creditors  therefor, 
and  in  relation  thereto  they  may  be  sued  jointly  or  separately." 
It  is  urged  on  behalf  of  plaintiff  in  error  the  trial  court 
erred  in  admitting  under  the  averments  in  the  declaration 
against  the  objection  of  defendant  the  evidence  introduced  on 
belialf  of  ])laintiff,  first,  because  of  the. failure  to  aver  that  the 
medical  bill  sued  for  was  a  family  expense,  and  that  defendant 
became  liable  to  pay  it  by  operation  of  law;  second,  because  in 
the  declaration  it  is  averred  the  defendant  is  indebted  to 
plaintiff,  and  by  the  evidence  admitted  it  appears  her  husband 
in  his  lifetime  contracted  the  debt  sued  for,  and  that  it  was 
charged  to  his  account  on  the  book  of  plaintiff.  Doubtless 
the  averments  in  the  declaration  could  have  been  so  framed  as 
to  more  clearly  and  explicitly  set  out  a  cause  of  action  under 
the  section  quoted,  and  if  defendant  had  demurred  an  amend- 
ment would  probably  have  been  made  removing  any  obscnrity 
in  the  declaration  in  that  regard;  but  inasnmch  as  issue  was 
joined,  upon  which  a  trial  was  had  resultino^  in  a  finding  and 
judgment,  unless  the  declaration  failed  to  aver  a  cause  of 
action,  which  the  evidence  admitted  was  relevant  to  prove, 
the  objection  can  not  be  sustained,  and  we  think  the  declara- 
ticm  was  not  so  radically  defective  as  to  preclude  the  plaintiff's 
right  to  introduce  the  evidence  objected  to.  It  is  substan- 
tially averred  therein  that  professional  services  and  medicine 
were  furnished  by  plaintiff  to  and  for  defendant  and  his  fam- 
ily; these  are  family  expenses,  within  the  scope  and  meaning 
of  the  statute,  for  which  the  defendant  as  a  wife  became  and 
was  legally  liable  to  plaintiff;  nor  was  this  legal  liability 
removed  by  charging  her  liueband  on  the  books  of  plaintiff 
with  the  same  medical  bill.  The  legal  liability  of  the  husband 
and  wife  for  expenses  of  the  family  is  joint  and  several,  and  a 
suit  therefor  may  be  maintained  against  either,  or  both. 
Hence,  the  mere  fact  that  the  husband  is  charged  with  such 
expenses  upon  the  book  of  plaintiff  does  not  deprive  him  of 
the  right  to  maintain  a  separate  suit  therefor  against  the  wife. 
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In  support  of  this  view  we  find  authority  in  Lawrence  v. 
LioQaman,  2tlr  Iowa,  80,  and  we  cite  this  decision  of  the 
Supreme  Court  of  Iowa  because  the  section  of  our  statute 
before  mentioned  is  a  Ijteral  copy  of  the  statute  in  Iowa  in 
force  at  the  time  of  such  decision;  and  the  general  rule  is, 
when  one  State  adopts  a  statute  in  force  in  another  State, 
which  has  been  construed  by  the  courts  of  the  latter,  the  act 
is  adopted  with  the  construction  so  given  it  In  the  case  cited 
above,  the  goods  were  sold  to  the  liusband,  charged  to  him, 
and  his  note  was  given  for  the  amount  of  the  account  Suit 
therefor  was  brought  against  the  husband  and  wife;  he 
defaulted  and  she  defended,  claiming  that  under  these  facts 
she  was  not  liable,  but  the  Supreme  Court  held  she  was  liable, 
and  say,  in  the  opinion,  the  husband  determines  primarily 
what  is  needed.  He  buys,  furnishes,  contracts  debts,  all  in  his 
own  name,  for  the  support  and  welfare  of  the  family.  Tlie 
wife^s  name  need  not  be  known.  His  acts,  agreements  and 
promises  are  alike  obligatory  on  both.  The  law  does  not 
contemplate  the  consent  and  action  of  both.  This  case  is  cited 
and  the  ruling  approved  by  the  Appellate  Court  in  this  State 
in  Hudson  v.  King  Bros.,  23  111.  App.  118,  in  which  case  the 
husband  and  wife  were  sued  jointly  for  goods  furnished  the 
family  and  charged  to  the  husband  on  the  books  of  the 
plaintiff,  and  the  wife  was  held  liable  therefor  under  the 
statute. 

We  are  satisfied  that  notwithstanding  the  fact  that  the  hus- 
band of*  defendant  below  was  charged  on  the  book  of  j)laintiff 
with  this  medical  bill,  the  evidence  introduced  on  behalf  of 
plaintiff  to  establish  the  legal  liability  of  the  wife  was  prt>per 
and  relevant  in  support  of  the  averment  which  ])roperly 
charged  her  separately  with  owing  and  being  indebted  to 
plaintiff  for  said  medical  bill,  and  the  trial  court  did  not  err 
in  admitting  such  evidence  over  the  objection  of  defendant. 

It  is  further  insisted  on  behalf  of  plaintiff  in  error,  that  the 
Circuit  Court  erred  in  refusing  to  hold  the  following  proposi- 
tions to  be  the  law,  as  requested  on  her  behalf: 

1.  The  court  states  the  law  to  be,  that  if  the  medical  ser- 
vices in  the  case  were  rendered  in  the  lifetime  of  the  husband 
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of  the  defendant  and  charged  to  him,  then  the  plaintiff  can  not 
recover. 

2.  That  medical  services  rendered  the  family  of  Henry 
Glaubensklee,  the  husband  of  the  plaintiff,  and  charged  to  him, 
are  not  isuch  expenses  of  the  family  as  will  render  the  wife 
jointly  or  severally  liable  with  the  husband  under  the  law. 

We  have  already  ex[)ressed  views  adverse  to  the  proposi- 
tion contained  in  the  lirst  request,  rendering  further  comment 
on  it  unnecessary,  and  we  will  proceed  to  the  discussion 
of  the  second,  which  is  copied  literally  from  the  record,  and 
the  words  "husband  of  ^;Za//ir/^"  therein  are  evidently  not 
those  counsel  intended  to  use,  but  we  will  treat  it  for  tlie 
])resent  purpose  as  though  "  dtfeiulaiii  "  instead  of  and  in  the 
place  of  plaintiff,  appeared. 

The  contention  of  the  plaintiff  in  error  in  gni)port  of  the 
proposition  contained  in  the  second  request  is,  that  the  pi'O- 
fessional  advice  and  visits  of  a  physician  to  a  family  are  not 
embraced  in  the  language,  ''  the  expenses  of  the  family,''  used 
in  the  statute,  but  that  those  words,  properly  construed,  mean 
such  expenses  only  "as  are  incurred  for,  on  account  of,  and  to 
be  used  in  the  family."  "That  the  thing  for  which  tlie  ex- 
penditure is  incurred  should  have  been  actually  used,  or  kept 
for  use  in  the  family;"  and,  therefore,  professional  advice 
and  services  of  a  physician,  not  being  a  thing  used  or  kept 
for  use  in  the  family,  the  exper^se  incurred  for  such  advice 
and  services  was  "  not  intended  to  be  one  of  the  expenses  of 
the  family,  for  wTiich  defendant,  as  a  wife,  became  liable 
under  the  said  clause  of  the  act."  In  support  of  this  position 
counsel  cite  three  cases:  Van  Patten  v.  Krueger,  11  111.  App. 
627 ;  Fitzgerald  v.  McCarty,  65  Iowa,  705 ;  County  of  Dela- 
ware V.  McDonald,  46  Iowa,  170.  We  have  examined  the 
opinion  in  each  of  these  cases,  and  in  neither  of  them  find 
authority  sustaining  the  construction  here  contended  for.  If, 
as  must  be  conceded,  expenditures  made  or  debts  incurred  for 
food,  raiment,  shelter,  and  even  medicine,  for  the  family,  are 
for  the  "  expenses  of  the  family,"  as  those  words- were  intended 
to  be  understood  by  our  Legislature,  it  is  difficult  to  find  any 
good  reason  why  a  debt  incurred  for   professional  skill  and 


/ 

I 


FouKTH  District — February  Term,  1888.  415 

Gallagher  v.  Kilkeary.  . 

advice,  employed  in  directing  the  proper  use  of  a  remedy  to 
alleviate  the  suffering,  cure  disease,  and  restore  the  health  of 
members  of  the  family,  would  not  bo  one  of  the  expenses  pf 
the  family  within  the  meaning  of  the  act ;  and  we  find  Iowa 
cases  in  which  a  much  broader  application  is  given  to  these 
words  than  would  be  required  to  support  the  latter  construc- 
tion.   In  Fitzgerald  v.  McCarty,  55  Iowa,  705,  the  court  say, 
''It  is  the  expenses  of  the  family  which,  under  the  statute,  are 
chargeable  to  both  husband  and  wife.     This  implies,  we  think, 
the  expense  which  has  been  incurred  for  something  used  in 
the  family,  kept  for  use,  or  been  berieticia]  thereto."     See,  also, 
Sinalley  v.  Felt,  41  Iowa,  588 ;    Marquardt  v.  Flaugher,  60 
Iowa,  148. 

That  the  debt  incurred  for  the  professional  services  of 
plaintiff  below  was  one  of  the  expenses  of  the  family  for 
which  defendant -was  legally  liable,  we  have  no  doubt;  hence 
the  proposition  contained  in  said  second  request  was  incorrect, 
and  the  trial  court  did  not  err  in  refusing  to  hold  the  ^ame  to 
be  the  law;  and  having  thus  dis])osed  of  all  the  questions  sub- 
mitted to  us  for  determination,  we  need  only  add  that  no 
error  appears  in  this  record  requiring  the  reversal  of  the 
judgment  below,  and  tlie  same  is  affirmed. 

Judgment  affirmed. 


Maria  Gallagher  et  al. 

V. 

Mary  Kilkeary  et  al. 

WiUs^Aifesiafwn^Secs,  2  and  7,  Chap.  148,  Sfarr  d-  C.  lU.  Stat. 
—Undue  Influence — Instructions^ — Province  of  Jury — Writ  of  Error, 

1.  It  is  sufficient  under  Sec.  7.  Chap.  148,  R.  S.,  if  the  witnesses  to  a  will 
sig^n  in  such  a  relative  position  to  the  testator  that  he  can  see  them  do  so» 
even  though  they  be  in  an  adjoin! np:  room. 

2.  Upon  a  bill  to  test  the  validity  of  a  will,  an  instruction  directing  the 
jury  to  find  the  instrument  in  question  to  be  a  valid  will,  where  there  is  tes- 
timony going  to  show  that  the  testator  was  not  of  sound  mind  when  the 
same  was  executed,  is  erroneous. 
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In  eruor  to  the  Circuit  Court  of  St.  Clair  County;  the 
IJon.  Geo.  W.  Wall,  Judge,  presiding. 

Plaintiffs  in  error  filed  their  bill  in  chancery  to  contest  the 
will  of  John  -Kilkeary,  who,  it  appears,  was  the  owner  of  certain 
lots  in  fee  simple  and  a  certain  leasehold  estate  in  other  lots 
in  East  St.  Louis.  The  bill  charges  that  on  about  tlie  1st 
April,  A.  D.  1SS5,  the  said  John  Kilkeary  was  taken  sick 
with  tyj)hoid  pneunior^ia,  and  that  he  became  delirious  from 
time  to  time  during  his  illness;  that  he  died  about  April  21, 
A.  D.  1885;  that  on  the  5th  day  of  April,  A.  D.  1885, 
John  made  a  will  by  which  he  devised  one  half  of  his  estate 
to  his  wife,  Mary  Kilkeary,  and  the  other  half  to  his  only 
child,  Maria  Gallagher;  that  on  the  6th  day  of  April,  A.  D. 
1885,  through  the  undue  influence  of  his  wife,  Mary  Kilkeary, 
and  while  in  a  delirious  condition  owing  to  disease,  he  exe- 
cuted what  purports  to  be  a  last  will  and  testament,  by  which 
he  bequeathed  to  his  wife  the  valuable  part  of  liis  estate,  tlie 
lots  owned  in  fee  simple,  and  the  least  valuable  part  of  his 
estate,  the  lots  on  which  lie  had  a  leasehold  interest,  was  be- 
queathed to  his  daughter.  Tlie  prayer  asks  that  the  instru- 
ment and  probate  thereof  be  set  aside  and  declared  not  the 
last  will  and  testament  of  John  Kilkeary. 

The  answer  denies  the  material  allegations  of  the  bill  as  to 
undue  influence,  as  to  disease  contracted,  and  as  to  John  Kil- 
keary being  delirious  at  the  time  of  its  execution,  lleplication 
and  issue  to  a  jury. 

Evidence  was  introduced  by  defendants  tending  to  chow 
execution  and  attestation  of  the  instrument,  and,  nnder  the  bill 
and  answer,  evidence  was  introduced  by  complainants  "Sand  de- 
fendants. Whereupon  the  court  instructed  the  jury  on  motion 
of  defendants  in  error :  "The  court  instructs  the  jury  that 
they  will  find  from  the  evidence  in  this  case  that  the  writing 
produced  by  the  defendants  as  the  will  of  John  Kilkeary  is 
the  will  of  John  Kilkeary,  and  the  form  of  your  verdict  will 
be:    ^We,  the  jury,  find  the  writing  produced  by  the  defend- 
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ants  as  the  will  of  John  Kilkeary,  is  the  will  of  said  John 
Kilkeary.' "  A  verdict  was  had  accordingly  and  decree  entered 
thereon.  Complainants  sne  out  this  writ  of  error  and  assicrn 
as  error  the  giving  of  the  foregoing  instruction  and  verdict 
and  decree  thereon. 

Mr.  F.  C.  CocKRELL,  for  plaintiflf  in  error. 

That  the  court  invaded  the  province  of  thejnryin  this 
canse  there  can  be  no  donbt.  The  court  passed  upon  the 
weight  of  the  evidence,  which  the  jury  only  were  authorized 
to  do.  In  Chicago  West  Division  Ry.  Co.  v.  Mills,  105  111. 
63,  the  Supreme  Court  says:  "  Where  there  is  evidence  tend- 
ing to  prove  a  cause  of  action  it  is  an  invasion  of  the  prov- 
ince of  the  jury  to  instruct  them  that  the  plaintiff  can  not 
recover."  See,  also,  Guerdon  v.  Corbett,  87  111.  272;  Ilubner 
V.  Feige,  90  111.  208;  Peoria  Ins.  Co.  v.  Fro^t,  37  Bl.  833; 
Fi-azier  v.  Howe  et  al.,  106  111.  563. 

Again,  the  court  says  in  Pennsylvania* Co.  v.  Conlan,  101 
111.  93 : 

"  if otions  to  exclude  evidence,  ai)d  motions  to  instruct  the 
jury  to  find  for  the  defendant,  are  in  the  nature  of  demurrers 
to  evidence,  and  lience  they  admit  not  only  all  that  the  testi- 
mony proves,  but  all  that  it  tends  to  prove.  If  there  is  no 
evidence  before  the  jury  on  a  material  issue  in  favor  of  the 
party  holding  the  affirmative  of  tljat  issue  on  which  the  jury 
conld,  in  the  eye  of  the  law,  reasonably  find  in  his  favor,  the 
conrt  may  exclude  the  evidence  or  direct  the  jury  to  find 
against  the  party  so  holding  the  affirmative;  but  where  there 
is  such  evidence  before  the  jury  it  must  be  left  to  them  to 
determine  its  weight  and  effect." 

See  Frazier  v.  Howe  et  al.,  106  III.  563,  stating  the  rule  at 
length.  Perhaps  the  strongest  case  in  support  of  the  position 
taken  by  the  instrncticn  in  tliis  case  will  be  found  in  Bartelott 
V.  International  Bank,  119  III.  259. 

But  it  will  be  seen  from  that  case  that  the  court  is  not 
anthorized  to  invade  the  province  of  a  jury  and  determine  the 
weight  of  evidence.     It  is  only  where  there  is  no  evidenLO 
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tending  to  prove  a  material  issue  that  the  court  can  bo  instruct 
the  jury. 

Another  thing  which  seems  to  be  fatal  to  the  position  taken 
in  this  case  is  that  the  statute  provides  that  an  issue  shall  be 
made  up  whether  a  will  in  question  is  the  will  of  a  deceased 
person,  and  that  this  issue  shall  be  tried  by  a  jury.  In  cases 
of  this  character  it  does  not  appear  that  the  practice  has 
obtained  of  instructing  juries  as  in  the  case  at  bar.  It  has 
been  generally  understood  that  juries  only  were  authorized  to 
pass  upon  an  issue  of  this  character  except,  perhaps,  in  cases 
where  parties  agree  to  try  the  issue  by  the  court.  It  has 
never  baen  understood  that  a  court  could  impanel  a  jury  to 
try  an  issue  of  this  character,  and  after  hearing  the  evidence 
withdraw  the  case  from  the  jury  and  decide  as  to  the  validity 
of  a  will. 

Messrs.  Tctrneb  &  Holder  and  B.  H.  Canby,  for  defendant 
in  error. 

The  practice  purpued  in  this  case  is  recommended  and 
approved  by  our  own  Supreme  Court  in  Simmons  v.  Chicago 
and  Tomah  Railroad  Co.,  110  III.  340.  See,  also,  City  of  Mat- 
toon  V.  Fallin,  113  III.  249;  L.  S.  &  M.  S.  Ky.  Co.  v.  O'Cun- 
ner,  115  111.  261;  Bartelott  v.  International  Bank,  119  111.  259. 

Phillips,  J,  This  bill  is  tiled  under  Section  7,  Chapter 
148,  Starr  &  C.  111.  Stat.^  the  proviso  to  which  authorizes  this 
procedure,  and  is  as  follows: 

^^  Provided^  however^  that  if  any  person  interested  shall, 
within  three  years  after  the  probate  of  any  such  will,  testa- 
ment or  codicil  in  the  County  Court  as  aforesaid,  appear  and 
by  his  or  her  bill  in  chancery  contest  the  validity  of  the  same, 
an  issue  at  law  shall  be  made  up,  whether  the  writing  pro- 
duced be  the  will  of  the  testator  or  testatrix  or  not,  which 
shall  be  tried  by  a  jury  in  the  Circuit  Court  of  the  county 
wherein  such  will,  testament  or  codicil  shall  have  been  proven 
and  recorded  as  aforesaid,  according  to  the  practice  in  courts 
of  chancery  in  similar  cases;  but  if  no  such  person  shall 
appear  within  the  time  aforesaid  the  probate  as  aforesaid  shall 
be  forever  binding  and  conclusive  on  all  the  parties  concerned, 
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saving  to  infants,  femes  covert^  persons  absent  from  the  State, 
or  noti  compos  ineiitu^  the  like  period  after  the  removal  of 
their  respective  disabilities.  And  in  all  such  trials  by  jury  as 
aforesaid,  the  certificate  of  the  oath  of  the  witnesses  at  the 
time  of  the  first  probate  shall  be  admitted  as  evidence,  and  to 
have  such  weight  as  the  jury  shall  think  it  may  deserve." 

Tlie  probate  of  the  will  was,  on  the  trial,  produced  and  read. 
The  witnesses  to  the  instrument  were  Thomas  L.  Fekete  and 
John  Friess.  The  original  instrument  was  tlien  offered,  and 
the  defendants  then  called  as  witness  Alexander  Flannigan, 
an  attornev,  who  testified  he  was  called  to  the  house  of  John 
Kilkeary  to  write  the  will,  and  took  with  him  Thomas  L. 
Fekete;  that  he  made  memoranda  dictated  by  John  Kilkeary, 
and  then  went  into  an  adjoining  room  and  dictated  the  will  pro- 
duced to  Thomas  L.  Fekete,  who  wrote  at  his  dictation ;  that 
the  will  so  written  was  read  to  Kilkeary,  who  said  it  was  all 
right  He  further  states  that  "  the  witnesses  were  in  his 
(Kilkeary's)  presence  when  they  signed  it,  and  in  the  presence 
of  each  other  and  in  my  presence." 

Thomas  L.  Fekete,  one  of  attesting  witnesses,  testified  that 
he  signed  the  will  as  such  witness  in  the  presence  of  the  testa- 
tor. John  Friess  testifies  "that  he  signed  the  will  as  a  wit- 
ness; Fekete  and  Flannigan  were  present;  John  Kilkeary,  the 
man  who  made  the  will,  was  not  jM-esent;  he  was  in  a  different 
room."  This  is  substantially  all  the  testimony,  as  to  the  attes- 
tation of  the  will. 

Under  Sec.  2,  Chap.  148,  R  S.,  "All  wills,  testaments 
andcodicils  by  which  any  lands  *  *  *  are  devised,  shall 
be  reduced  to  writing  and  signed  by  the  testator,  or  testatrix, 
or  by  some  person  in  his  or  her  presence,  and  by  his  or  her 
direction,  and  attested  in  the  presence  of  the  testator,  or  testa- 
trix, by  two  or  more  credible  witnesses." 

Under  this  provision,  where  an  issue  is  made  under  Sec.  7  of 
that  chapter,  it  was  held  by  the  Supreme  Court  of  this  State 
that,  "The  party  who  relies  on  the  will  is  called  upon  to  prove 
anew  its  execution  and  validity.  And  what  he  is  required  to 
prove  to  sustain  the  instrument,  the  other  party  is  permitted 
to  disprove  in  order  to  defeat  it.     There  are  some  iiidispen- 
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sable  requisites  to  the  due  execution  of  a  will.  It  must  be 
signed  by  the  testator,  or  by  some  one  in  his  presence  and  by 
his  direction,  and  attested  in  his  presence  by  two  or  more  wit- 
nesses. 

"A  paper  that  has  not  thus  been  subscribed  and  witnessed 
has  no  force  or  effect  as  a  will  under  our  statute."  Kigg  v. 
Wilton,  13  111.  15. 

In  Potter  v.  Potter,  41  111.  80,  the  court  holds:  "The  ninth 
(instruction),in  specifying  the  statutory  requirement43  necessary 
to  a  valid  execution  of  a  will,  omits  to  inform  the  jury  that  it 
was  requisite  that  the  witnesses  should  attest  the  will  in  the 
presence  of  the  testator.  To  render  this  instruction  precisely 
accurate  this  should  have  been  stated." 

In  Ainbre  v.  Weishaar,  74  111.  109,  a  case  where  the  attesta- 
tion of  the  will  by  subscribing  witnesses  was  in  a  different 
room  from  whore  the  testatrix  was,  the  only  question  pre- 
sented by  the  record  was  whether  the  will  was  attested  in 
the  presence  of  the  testatrix;  and  on  the  facts  the  court  holds : 
**  We  regard  it  as  sufficiently  established  by  the  authorities 
that  if  witnesses  to  a  will,  while  signing  their  names  thereto 
as  such  witnesses,  are  in  such  a  place  that  the  testator  can 
see  them  if  he  chooses,  they  are  to  be  regarded  as  within  his 
presence  within  the  meaning  of  the  statute;  that  it  is  not 
necessary  that  they  should  be  in  the  same  room  with  the  tes- 
tator, or  that  he  should  actually  see  them  sign."  But  in  that 
case  the  court  further  holds:  **  Without  further  dwellinsr 
upon  this  conflicting  testimony,  we  will  say  that,  after  a  con- 
sideration of  the  entire  testimony  and  the  surrounding  cir- 
cumstances, we  can  come  to  no  other  conclusion  than  that  the 
testatrix  was  in  such  a  situation  that  she  might  have  seen  tlic 
attestation." 

We  can  not  hold  that  by  the  language  just  above  quoted 
from  Ambre  v.  Weishaar  it  was  intended  by  the  Supreme 
Court  to  reverse  what  was  said  in  Rigg  v.  Wilton,  or  in  Potter 
v.  Potter,  that  it  must,  on  the  trial  of  the  issue  where  a 
bill  is  filed  under  Sec.  7  of  the  statute,  be  shown  that  the  in- 
strument produced  as  the  last  will  of  a  testator  was  attested  in 
bis  presence  by  the  subscribing  witnesses,  but  that^  as  applicable 
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to  the  state  of  facte  shown  by  the  evidence  in  Ambre  v.  Weis- 
liaar,  if  the  testator  and  the  witnesses  were  at  the  time  of  the 
attestat'on  in  such  relative  positions  that  the  testator  could 
see  tlie  attesting  witnesses  sign,  it  is  sufficient. 

In  this  case  the  two  attesting  witnesses  and  the  attorney 
who  was  called  to  write  the  will  are  sworn  in  behalf  of  pro- 
ponents. One  attesting  witness  and  the  attorney  testify  that 
the  will  was,  by  the  attesting  witnesses,  signed  in  the  presence 
of  the  testator.  The  other  attesting  witness  testifies  it  was 
signed  by  him  as  attesting  witnesc  in  another  room  than  the 
one  in  which  the  testator  was,  and  there  is  no  testimony  in 
the  record  to  show  the  relative  positions  of  the  attesting  wit- 
ness and  testator,  or  whether  the  testator  could  have  seen 
tlie  signing  by  the  attesting  witness.  There  was  this  conflict 
in  the  evidence,  and  the  proponents  were  called  upon  anew  to 
prove  its  execution  and  validity;  and  of  the  indispensable 
requisites  to  the  due  execution  of  a  will,  it  must  be  signed  by 
the  testator  or  by  some  one  for  him  in  his  presence  and  by 
his  direction  and  attested  in  his  presence  by  two  or  more  wit- 
nesses. But  notwithstanding  this  conflict  in  the  evidence  and 
this  absence  of  evidence  the  court  assumed  to  determine  the 
question  of  fact,  although  the  jury  were  required  to  determine 
other  questions  of  fact. 

On  the  allegation  of  undue  influence  of  Mary  Kilkeary 
exercised  over  tlie  testator,  and  the  delirious  condition  of 
John  Kilkeary  at  the  time  of  the  execution  of  the  will,  there 
was  the  evidqnce  of  Flannigan,  Freels,  Fekete,  and  four 
other  witnesses  called  by  the  proponents,  most  of  whom  sub- 
stantially testified  that  his  mental  condition  was  such  that  he 
was  conscious  of  the  effect  of  his  acts  and  was  in  his  riffht 
mind,  and  several  of  these  witnesses  state  acts  done  and  direc- 
tions given  by  Kilkeary  with  reference  to  the  execution  of 
the  instrument.  Tliere  was  also  the  evidence  of  Flannigan 
and  Freels  that  the  day  before  the  instrument  was  executed 
Flannigan  was  called  to  Kilkeary 's  house  to  write  a  will  for 
him  and  did  so,  and  that  will  divided  the  property  equally 
between  wife  and  daughter,  and  this  instrument  executed  the 
next  day  by  which   the  most   valuable  property  held  in  fee 
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simple  was    conveyed   to   the    wife    and   the   leasehold,  the 
least  valuable,  to  the  daughter. 

When  the  complainants,  plaintifiFsin  error,  called  Mrs.  Rob- 
ert Gray,  she  testified  that  on  the  day   of  the  execution  of 
the  first  will  she  was  at  the  house,  saw   Mr.  Flannigan,  Mr. 
Freels  and  Mr.   Sullivan   leave   the   house — those   were  tlie 
attorney  who  wrote  the  will  and  the    witnesses  thereto — was 
then  told  by  Mrs.  Mary  Kilkeary,  the  proponent  (the  defend- 
ant in   error),  that  the  will   had   been   made,  the   property 
divided  equally,  share  and  share  alike;  that  the  will  was  not 
satisfactory;  that  it  was  going  to   be   changed  anyhow;  that 
Mary,  Patrick  Kilkeary's  wife,  was  going  to  speak  to  Patrick, 
to  see  what  he  could  do  to  have  his  brother  change  the  will; 
that  witness  then  went  into  the   room  and  saw  testator;  that 
he  could  not  recognize  her,  or  even  recognize  his  wife;  that 
he  had  a  high  fever  and  was  delirious;  that  the  evening  of 
the  next  day,  the  day  after  the  day  on  which  the  pro|)Osed 
instrument  was  executed,  she   called  at  Kilkeary's  house  and 
saw  him  again,  and  he  was  then  delirious. 

This  evidence  was  pertinent  to  the  issue.  Testator's  con- 
dition of  mind  was  shown  by  this  witness  prior  to  and  shortly 
after  the  execution  of  the  instrument  The  weight  of  the 
evidence  and  its  effect  is  for  the  jury.  This  evidence  must 
have  been  admitted  as  relative,  material  testimony;  as  tend- 
ing to  sustain  the  allegations  of  the  bill;  if  it  did  so  its 
weight  was  to  be  determined  by  the  jury. 

Here  the  jury  must  find  a  verdict  as  to  whetlier  the  instru- 
ment offered  in  evidence  was  the  last  will  of  testator,  and 
were  by  the  court  instructed  to  find  certain  facts,  and  were 
not  permitted  to  determine  the  effect  and  weight  of  testi- 
mony where  that  testimony  was  relevant  to  the  finding.  By 
the  instruction  the  jury  were  directed  to  find  the  instrument 
tiie  last  will  and  testament  of  John  Kilkeary,  but  must  not, 
in  arriving  at  their  verdict,  give  any  weight  to  certain  rel- 
ative testimony  tending  to  show  the  condition  of  the  mind  of 
testator. 

The  case  relied  upon  most  strongly  by  counsel  for  defend- 
unt  in  eriK)r,  Simmons   v.  C.  &  T.  R  R.   Co.,  110  111.  340, 
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states  the  rule  to  be,  that  "when  the  evidence  given  at  the 
trial,  with  all  inferences  that  the  jury  could  draw  from  it, 
is  so  insufficient  to  support  a  verdict  for  plaintiil  that  such  a 
verdict  if  returned  must  be  set  aside  *  *  *  the  court 
mav  direct  a  verdict  for  defendant." 

But  that  is  a  very  different  case  from  the  one  now  under 
consideration,  and  we  apprehend  no  case  can  be  found  which 
goes  so  far  in  its  application  to  our  practice  that  the  court 
may  direct  the  jury  that,  even  though  evidence  is  offered 
tending  to  sustain  the  plaintiff,  and  there  is  evidence  perti- 
nent to  the  issue  offered  by  the  defense,  still  you  must  find 
for  the  plaintiff  and  can  not  weigh  the  evidence  introduced  in 
behalf  of  defendant  To  so  hold  would  be  destructive  of  the 
right  of  trial  bj*  jury.  We  think  the  court  erred  in  giving 
this  instruction  and  the  cause  will  be  reversed  and  remanded.- 

Jieversed  a7id  remanded. 


William  D.  Griswold  et  al. 

V. 

Mary  Jane  Brock  et  al, 

PUadhtg — Practice — A  nswer — De/a  ult. 

•  L 

It  if  improper  to  default  a  defendant  where  there  is  an  undisposed  of 
answer  on  file. 

[Opinion  filed  October  19,  1888.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  William  C.  Kueffnek,  for  appellants. 

Messrs.  Koebnbr  &  Horner,  for  appellees. 
What    purported    to  be  an   answer  was  invisible,  it  being 
indorsed  on   J.  B.  Bowman's  answer,  and  so  folded  up  that 
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nobody  could  see  it  But  we  insist  that  this  was  no  answer  at 
all.  The  answer  being  a  separate  one,  and  put  in  long  after 
Bowman's  answer,  ought  to  have  been  a  separate  sheet  of 
paper,  ought  to  have  been  independent  of  the  other  answer, 
ought  to  have  answered  the  allegations  of  the  biil  severally 
and  especially,  as  prescribed  by  the  statutes,  Sec.  23,  Chap. 
22,  R.  S.,  Chancery. 

Now,  a  paper  which  merely  states  that  some  defendants 
adopt  an  answer  heretofore  made,  is  not  an  answer,  and  need 
not  be  noticed  at  all.  The  default  was  only  taken  at  the  hear- 
ing when  the  papers  were  examined,  and  no  answer  of  Bow- 
man's legal  representatives  was  visible.  The  case  had  been 
set  for  hearing,  and  the  legal  representatives,  if  they  con- 
sidered they  had  answered,  ought  to  have  been  present  (in 
fact,  Frank  B.  Bowman,  the  administrator  and  one  of  the 
lieirs  and  their  attorney,  was  present  on  the  first  day  of  the 
trial,  and  also  participated  in  the  argument  when  the  case  was 
argued,  without  any  objection,  on  the  part  of  the  complain- 
ants), and  they  had  the  whole  balance  of  the  term  to  set  aside 
the  default  if  they  had  chosen  to  do  so.  But  no  suggestion 
was  made  by  either  counsel  that  they  had  put  in  an  answer. 

But  suppose  the  indorsement  of  John  B.  Bowman's  answer 
could  be  considered  as  an  answer,  then  his  answer  was  theirs, 
and  the  case  was  tried  on  his  and  on  Griswold's  answer,  so 
that  the3'^  could  have  suflFered  no  ^injury  whatever.  They  had 
set  up  nothing  different  from  J.  B.  Bowman's  answer.  We 
had  to  prove  everything,  just  the  same  as  if  they  had  filed  a 
separate  answer.  Adopting  the  answer  of  John  B.  Bowman, 
their  interest  was  amply  protected.  Objection  was  made  to 
the  testimony  of  witnesses  because  they  testified  to  facts  occur- 
ring before  the  death  of  John  B.  Bowman,  which,  of  course, 
was  made  in  their  interest,  because  that  did  not  concern  the 
co-defendant,  Griswold.  As  the  default  was  taken  on  the 
hearing  only,  they  could  have  had  whatever  witnesses  they 
wanted  present;  but  none  were  there.  Tliey  considered,  and 
very  pro]>erly  so,  that  the  counsel  who  did  appear  was  fully 
able  to  do  them  justice;  they  did  not  need  to  employ  addi- 
tional counsel. 
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Ebeves,  «r.  The  appellees  filed  a  bill  in  chancerj  against 
the  appellants.  The  case  proceeded  to  a  hearing,  and  a  decree 
for  appellees. 

The  bill  was  originally  filed  against  William  D.  Griswold 
and  John  6.  Bowman.  John  B.  Bowman  died,  and  his  admin- 
istrator, heirs  and  widow  were  made  parties  to  the  bill  and 
brought  into  court.  On  the  29th  day  of  November,  1886,  the 
administrator,  heirs  and  widow  of  John  B.  Bowman,  deceased, 
filed  their  answer  to  the  bill  of  appellees. 

On  the  30th  day  of  November,  1887,  the  administrator, 
heirs  aud  widow  of  John  B.  Bowman,  deceased,  were  severally 
by  name  defaulted,  and  the  bill  taken  pro  confesso  against 
them,  and  the  decree  entered  in  the  cause  so  recites. 

This  was  manifestly  eiTor,  and  for  this  error  the  decree  is 
revei*scd  and  the  cause  is  remanded. 

jReversed  and  rema^ided* 


Ella  Gain 

V. 

Butler  &  McCracken. 

Meehanie^s  Lien — Claim  of  Sub-Contraetora — Seca,  30,  31  and  35^  Act  of 
1887^8 worn  Statement — Notice — De m wrer. 

1.  Upon  petition  by  sub-contractors  for  a  lien  for  material  furnished, 
ibis  court  holds  that  the  petition  must  be  dismissed  for  want  of  notice  to 
the  owner,  under  Sees.  80  and  31,  act  of  1887. 

2.  Although  notice  is  not  necessary  when  the  sworn  statement  of  the 
contractor,  provided  for  in  Sec.  35,  gives  the  owner  true  notice  of  the 
amount  due  and  ic  whom  due,  in  the  absence  of  such  statement  the  notice 
is  required. 

3.  The  Htatute  in  question  being  in  derogation  of  the  common  law.  one 
vbo  claims  under  it  must  strictly  perform  and  comply  with  its  conditions 
and  requirements. 

[Opinion  filed  October  19,  1888.] 

Appeal  from  the  City  Conrt  of  East  St.  Lonis;  the  Hon. 
B.  H.  Canby,  Judge,  presiding. 
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Mr.  L.  H.  IIiTE,  for  appellant 
Mr.  J.  J.  Eaftbr,  for  appellees. 

Green,  P.  J.  Butler  &  McCracken,  claiming  to  be  snb- 
contractoi"s  under  Benjamin  Summers^  tilpd  their  petition  for 
mechanic's  lien,  making  Ella  Gain,  Summers  and  Wiegriflfe 
(another  sub-contractor)  defendants. 

Appellant  filed  a  general  demurrer  to  this  petition  iwrliicli 
tlie  court  overruled,  and  appellant  electing  to  abide  by  her 
demurrer,  a  decree  was  entered  as  prayed  for,  toreverae  wiiich 
she  took  this  appeal.     It  is  alleged  in  the  petition  that  Sum- 
mers, on  August  27,  1887,  made  a  written  conti-act  witli  Ella 
Gain  to  build  a  house   for  her  for  $685,  to  be  completed   in 
forty-live  days  from  dat<3  of  contract,  payments  to  the  amount 
of    $500   to    be '  made    as  work    progressed,  balance,  $185, 
when  work   was  completed;  that  on  October  11,  1887,  work 
was  finished  and  accepted ;  that  Gain  paid  Summers  the  $500 
as  agreed,  **but  did  not  require  of  him  or  receive  from  him  a 
statement,  under  oath,  of  the  number,  name  of  every  sub-con- 
tractor, mechanic  or  workman  in  his  employ,  or  person  fur- 
nishing materials,  giving  their  names  and  the  rate  of  wages, 
or  the  terms  of  contract,  and  how  much,  if  anything,  is  due 
or  to  become  due,  for  work  and  materials  furnished,  and  without 
retaining  out  of  the  money  due  said  Summers  on  account  of 
said  contract  an  amount  sufficient  to  pay  the  demands  of  peti- 
tioners and  other  sub-contractors  and  workmen  and  mechanicSt 
furnishing  materials  and  labor  under  said  contract;"  that  there 
is  still  due  and  in  her  hands  $185  on  said  contract;  that  after 
Summers  made  the  contract  with  her  he  contracted  with  peti- 
tioners for   lumber  for  said  house  and  which  ho  put  in  said 
house,  amounting   to  $28(5.42,  and  which  he  was  to  pay  for  at 
times  mentioned  for  payments  to  Summers  by  Gain  in  original 
contract;  tliat  Summers   paid  petitioners  $85  and  owes  tliem 
the  balance  of  $201.42;  that  petitioners  on  November  2, 1837, 
filed  their  statement  for  a  lien  as  required  by  the  act,  with  the 
clerk  of   the  Circuit  Court  of  St.  Clair  County;  that  on  the 
20th  day  of  December,  1887,  they  caused  to  be  served  on  said 


Fourth  District — February  Term,  1888.  427 

•     Gain  v.  Butler  &  McCracken. 

Ella  Grain  a  copy  of  notice  required  by  section  30  of  the  act, 
and  prays  that  petitioners  be  allowed  a  lien;  that  the  amount 
due  them  be  decreed  to  be  paid  by  Summers  and  Gain,  and 
in  default  of  such  payment  the  premises  may  be  sold  to  satisfy 
debt  and  costs. 

The  eiTor  assigned  is  overruling  appellant's  demurrer  and 
rendering  decree  in  favor  of  appellees.  It  is  alleged  in  the 
petition  that  all  the  money  to  be  paid  Summers  was  due  when 
he  completed  his  conta-act,  and  petitioners  were  to  be  paid  by 
that  time  all  that  was  due  them  from  Summers. 

The  contract  and  sub-contract  were  finished  October  11, 
1887,  and  the  statutory  notice  was  served  on  appellant  Decem- 
ber 20,  1887,  sixty-^ine  days  afterward.  Said  section  bO  pro- 
vides for  the  giving  of  notice,  and  the  kind  of  notice  to  be 
given  the  owner  by  the  sub-contractor  or  person  furnishing 
material  for  contractor.  And  section  31  provides  such  notice 
shall  be  served  vfxihm  forty  days  from  the  completion  of  the 
sub-contract,  or  within  forty  days  after  payment  should  have 
been  made  to  the  person  furnishing  such  material.  It  thus 
appears,  and  is  not  disputed  by  appellees,  that  the  notice  re- 
quired by  Sec.  30  was  not  served  on  the  owner  within  the 
period  required  by  Sec.  31,  nor  until  twenty-nine  days  there- 
after. This  statute,  under  which  petitioners  invoked  the  aid 
of  the  court,  has  been  always  held  by  our  Supreme  Court  to  be 
in  derogation  of  the  common  law,  and  before  a  person  can 
become  entitled  to  the  remedy  afforded  by  the  statute  he  must 
Btiictly  perform  and  comply  with  its  conditions  and  reqixire- 
ments.  And  among  these  imperative  conditions  is  the  service 
of  said  notice  upon  the  owner  within  forty  days,  as  required 
by  Sec  31,  unless  in  a  case  excepted  by  the  proviso  attached 
thereto.  And  on  behalf  of  appellees  it  is  contended  that  by 
reason  of  this  proviso  added  to  said  section  in  the  act  of  1887 
])roviding  "  such  notice  shall  not  be  necessary  where  the 
Bworn  statements  of  the  contractor,  provided  for  in  Sec.  35  of 
this  act,  shall  serve  to  give  the  owner  true  notice  of  the 
amount  due  and  to  whom  due,"  and  because  appellee  made 
Jjuymonts  to  Summers  without  requiring  him  to  make  such 
fiworn  statement,  they  are  entitled  to  the  lien  without  com- 
plying with  such  condition. 
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This  theory  is  based  upon  the  assumption  tliat  the  owner 
must  require  the  contractor  to  make  this  sworn  statement,  and 
thus  take  steps  to  inform  herself  of  the  amount  due  or  to  be- 
come due  to  the  petitioners,  and,  having  failed  to  i^erforin 
this  duty,  "  can  not  be  heard  to  charge  the  sub-contractor 
with  neglect  of  duty  in  not  giving  the  statutory  notice."  We 
do  not  so  understand  the  provisions  of  this  act.  TheoTnginal 
contractor  must  make  the  sworn  statement  "whenever  any 
payment  shall  become  due  from  the  owner,  or  whenever  ho 
desires  to  draw  any  money  from  the  owner  on  such  contract." 
If  he  fails  to  do  this,  the  statutory  notice  nmst  be  given  to  the 
owner  by  the  sub-contractor  or  person  furnishing  material. 
Appellant  did  not  receive  the  sworn  statement  provided  for 
in  Sec.  35,  nor  the  statutory  notice  from  the  petitioners  as 
required  by  Sees.  30  and  31;  hence,  appellees  were  not  enti- 
tled to  a  lien,  and  the  demurrer  should  have  been  sustained 
and  the  petition  dismissed.  Bo^ange  v.  Hersey,  90  111.  70; 
St.  L.  Nat.  Stock  Yards  v.  O'Reiley,  85  III.  646. 

K^elly  V.  Kellogg,  79  111.  477  and  Legrand  v.  Armstrong,  18 
111.  App.  549,  cited  in  appellant's  brief,  support  the  views  ex- 
pressed upon  this  question  of  notice.  The  decree  of  the  City 
Court  is  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  dismiss  the  petition  of  appellees. 

Reversed  and  remanded* 


The  Mobile  &  Ohio  Railroad  Company 

V. 

The  People  of  the  State  of  Illinois. 

Railroads — Stoppage  of  Trains  at  Crossings — Sees,  75  and  76,  Chap.  114, 
Starr  dt  C.  III.  Stat.— See.  12,  Act  qf  June  19, 1885. 

This  court  reverses  the  judgment  in  a  suit  brought  for  violating  Sees.  75 
and  76,  Chap.  114,  Starr  &  C.  III.  Stat.,  in  regard  to  the  stopping  of  trains 
at  railway  crossings,  as  the  declaration  is  based  on  the  statute  as  it  sloud 
before  the  amendment  of  1885. 
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[Opinion  filed  October  1, 188S.] 

Appeal  from  the  Circuit  Conrt  of  Jackson  County;  the  Hon. 
W.  W.  Babe,  Judge,  presiding. 

Messrs.  Pollard  &  Werner,  for  appellant, 

Mr.  R  J.  McElvain,  State's  Attorney,  for  appellee. 

Reeves,  J.  This  action  was  brought  under  Sees.  75  and 
76,  Chap.  11 4:,  Starr  &  C.  111.  Stat,  p.  1938,  being  Sees.  12 
and  13  of  the  act  of  1874.  It  was  commenced  in  September, 
1887.  These  sections,  12  and  13  (75  and  76  of  Starr  &  C. 
Revision),  were  amended  by  an  act  approved  June  19,  1885. 
Sec  12  of  act  of  1874  required  every  train  to  be  brought 
to  a  full  stop  at  a  distance  not  less  than  200  feet,  nor  Tnore 
than  800  feet  from  the  crossing'.  As  amended  by  act  of  June 
19, 1885,  every  train  is  required  to  be  brought  to  a  full  stop 
before  reaching  a  crossing  and  within  800  feet  therefrom.  It 
will  be  seen  that  under  the  statute  before  amended,  the  stop 
was  reqnired  to  be  made  not  less  than  200  feet  before  the 
crossing  was  reached.  Under  the  amendment,  the  stop  can  be 
made  at  any  point  before  reaching  the  crossing,  not  more 
than  800  feet  away ;  that  is  to  say,  the  stop  may  be  made  two 
feet  from  the  crossing  instead  of  200  feet,  as  before  required. 

Upon  examination  of  the  declaration  we  find  that  each  count 
is  based  upon  the  statute  as  it  stood  before  the  amendment 
above  set  forth.  It  does  not  require  any  argument  to  show 
that  a  cause  of  action  can  not  be  maintained  upon  the  statute 
as  it  stood  prior  to  the  amendatory  statute  of  June  19,  1885, 
which  latter  was  the  statute  in  force  when  the  gi'ievance  cora- 
p'aincd  of  in  the  declaration  took  place. 

The  case  is  reversed,  and  as,  under  the  limitation  clause  of 
tile  statute  of  1885,  no  recovery  could  be  had  for  the  cause  of 
action  set  up  in  the  declaration,  the  cause  will  not  be  re- 
manded. 

Judgment  reversed. 
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Ukban  B.  Harris 

V. 

Martha  M.  McCasland. 

RepJenn — Demand — Gift  by  Parent  to  Minor  Child — Instruefwns — 
Evidence, 

1.  Property  in  lawful  possession  can  not  be  replevied  in  the  absence   of 
a  demand  and  refusal. 

2.  In  an  action  of  replevin  brought  to  gain  posse^^sion  of  a  piano  pur- 
chased by  a  father  for  his  minor  dausrhter,  to  comply  with  an  agreement 
with  his  wife  to  do  so  upon  her  joiniag  with  him  in  the  conveyance  of  real 
estate,  the  father,  after  said  child  bpcame  of  ag?,  having  given  a  bill  of  sale 
thereof  to  the  plaintiff,  evidence  of  such  agreement  is  admissible. 

3.  In  the  ca^e  presented,  this  court  declines  to  interfere  with  the  ver- 
dict for  the  defendant,  although  in  form  it  is  defective. 

4.  Tlie  appellant  can  not  complain  of  a  modification  of  an  instruction 
which,  as  given,  is  too  favorable  to  him. 

[Opinion  tiled  October  19,  18S8.] 

Appeal  from  the  Circuit  Court  of  Bond  County;  the  Hon. 
B.  PL  Canby,  Judge,  presiding 

Mr.  W.  A.  NoBTHcoTT,  for  appellant. 

There  are  more  ways  than  one  of  proving  the  detention  of 
property.  A  demand  and  refusal  is  one  way;  but  any  circum- 
stances which  go  to  satisfy  the  jury  that  a  demand  would  have 
been  unavailing,  would  be  sufficient.  Cranz  v.  Kroger,  22 
III.  74;  Johnson  v.  Howe,  2  Gilm.  342. 

The  verdict  of  not  guilty  being  responsive  to  the  issue  of 
non  cepii  and  non  detinet^  both  admitting  property  in  tha 
plaintiff  in  error,  it  was  erroneous  for  the  court  to  award  a 
writ  of  retorno  hahendo.  Vose  v.  Hart,  12  111.  378;  Hanford 
V.  Obrecht,  38  111.  320. 

A  parent  may  give  an  article  of  personal  property  to  hia 
infant  child,  and  resume  and  sell  the  gift  without  the  consent 
of  the  child.     Cranz  v.  Ki'oger,  22  HI.  74. 
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Mr.  Solon  A.  Enloe,  for  appellee. 

Phillips,  J.  This  is  an  action  of  replevin  commenced 
before  a  justice  of  the  peace  by  appellant  against  appellee, 
to  recover  the  possession  of  one  piano.  Trial  and  jiidti;ment 
and  appeal  to  Circuit  Court  of  Bond  county.  In  that  court 
a  trial  by  jury  and  judgment  and  order  for  writ  habeiido 
Tetorno. 

The  evidence  shows  that  John  McCasland  owned  a  certain 
farm,  and  desiring  to  sell  and  convey  the  same,  sought  to  have 
a  release  of  dower  by  his  wife,  the  appellee.  She  promised 
to  sign  the  deed  if  her  husband  would  buy  a  house  and  lot  in 
Greenville  and  have  same  conveyed  to  her,  and  would  also 
buy  her  daughter  Cora  a  -piano.  This  the  husband  and 
father  promised  to  do.  The  farm  was  sold,  deed  executed  in 
1881,  and  shortly  thereafter  the  father  bought  for  Cura  this 
piano. 

It  was  in  the  house  occupied  by  John  McCasland  with  his 
family,  and  was  claimed  by  Cora,  to  whom  the  father  stated  he 
gave  the  same:  she  exercised  exclusive  acts  of  ownership  over 
it,  locking  it  up  to  keep  it  from  being  used  by  other  members 
of  the  family,  and  thus  continued  to  do  until  she  became  of 
age,  on  the  9th  of  February,  A.  D.  1887.  John  M.  McCasland 
became  indebted  to  the  plaintiflE  in  the  sum  of  ?2t)2.69  by 
reason  of  plaintiflE  having  paid  a  sum  as  security  for  him,  and 
McCasland  executed  his  note  to  appellant  for  that  sum  and 
subsequently  proposed  to  let  appellant  have  this  piano  on 
that  indebtedness. 

Appellant  wrote  McCasland  in  reference  to  this  proposition 
and  that  letter  was  answered  by  Cora  McCasland,  who  in- 
formed him  the  piano  was  her  property  and  he  could  not 
have  it.  On  -the  24th  of  February,  and  after  appellant 
had  received  that  letter  from  Cora  McCasland,  John  M. 
McCasland  made  a  bill  of  sale  to  appellant  of  this  piano,  but 
requested  appellant  not  to  take  the  piano  until  he  was  absent, 
as  he  wanted  to  avoid  any  difficulty  witli  his  family. 

At  tliat  time  McCasland  was  insolvent  and  in  poor  health., 
and  left  the  State,  leaving  his  family  in  their  home. 
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A])i)el]ant  sued  out  this  writ  of  replevin  without  niakiiig 
any  demand  for  the  property,  making  Martha  McCasland,  the 
mother  of  Cora  McCasland,  party  defendant.  She  claimed 
the  j^iano  was  lier  daughter's,  and  if  not  tlie  daughter's,  was 
hers,  as  it  was  the  consideration  of  her  release  of  dower  in  the 
farm  sold. 

The  appellant  assigns  as  error  the  giving  of  instructions  for 
defendant  wliich  are  hased  on  the  theory — first,  of  the  neces- 
sity for  a  demand  and  refusal  to  deliver  before  replevin  could 
be  maintained  in  this  case;  and  secondly,  that  if  the  father,  in 
consideration  of  the  execution  of  a  deed  releasing  her  right  of 
dower  by  the  wife,  promised  her  he  would  buy  a  piano  for 
the  daughter  Cora,  and  if  the  deed  was  executed  in  considera- 
tion of  that  promise,  and  the  piano  bought  and  delivered  for 
that  consideration,  then  the  father  could  not  revoke  the  gift 
and  resume  and  sell  the  property  and  deprive  the  daughter  of 
the  same.  Here  the  appellant  had  notice  of  the  claim  of 
property  in  Cora  McCasland,  as  lie  testifies;  she  was  residing 
with  her  father  and  mother,  the  piano  was  in  the  house,  the 
P'ossession  of  Cora  was  not  other  or  different  from  what  it  had 
been  from  the  time  of  the  purchase  of  the  piano.  At  the 
time  of  suing  out  the  writ  of  replevin  the  father  was  absent 
from  the  8tate.  So  far  as  the  possession  of  the  daughter 
Cora  was  concerned,  that  possession  was  rightful,  and  its  being 
.allowed  to  remain  in  the  house  was  lawful,  and  the  mother 
was  not  guilty  of  a  wrongful  act  in  so  allowing  it  to  remain. 
Tlien,  so  far  as  the  mother  and  daughter  were  concerned,  tlie 
possession  was  lawful,  and  replevin  could  not  be  maintained  to 
recover  the  piano  until  a  demand  had  been  made  and  posses- 
sion refused.  O.  &  M.  Ry.  Co.  v.  Noe,  77  111.  513;  Clark  v. 
Lewis,  35  111.  417. 

The  instructions  for  the  defendant  as  to  the  necessity  for  a 
demand,  and  the  instructions  with  reference  to  the  contract 
between  the  father  and  mother  as  to  the  consideration  for  the 
purchase  and  delivery  of  the  piano  to  the  daughter,  were,  with 
reference  to  the  facts  before  the  jury,  properly  given. 

The  error  assigned  for  modification  of  plaintiflF's  second 
instruction  is   not  well  taken;   as  given,  the  instruction  was: 
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^*Tlie  court  instructs  the  jury  that  the  omission  to  make  the 
demand  when  necessary,  does  not  prevent  the  plaintiff  from 
recovering  the  property  if  he  shows  title  in  himself,  and  the 
right  of  immediate  possession  at  the  time  of  commencement 
of  suit." 

This  instruction  ought  to  have  been  refused,  and  was  equally 
objectionable  without  the  modification.  So  given  it  was 
much  more  favorable  to  appellant  than  he  was  entitled  to  have 
given,  and  it  is  an  error  of  which  he  can  not  be  heard  to 
complain. 

The  further  eiTor  assigned  is,  that  the  court  erred  in 
instructing  the  jury  as  to  the  form  of  the  verdict  and  in  enter- 
ing judgment  on  the  verdict  and  awarding  writ  i^etonw  ha- 
bendo. 

The  verdict  of  the  jury  was,  "  We,  the  jury,  find  the  defend- 
ant not  guilty,"  as  returned  into  court;  but  it  further  appears 
from  the  record,  that  on  the  announcement  of  the  verdict,  and 
before  the  jury  were  discharged,  at  the  request  of  plaintitf, 
the  court  asked  tlie  jury  if  they  found  their  verdict  upon  a 
want  of  demand,  or  upon  the  right  of  property;  and  the  jury 
answered,  ''  upon  the  right  of  property."  The  instructions  as 
to  the  form  of  the  verdict  were  not  correct,  and  the  verdict 
was  informal.  Y^et  with  reference  to  this  verdict  and  judg- 
montjHlie  opinion  of  the  Supreme  Court  in  Jarrard  v.  Harper, 
42  111.  457,  is  applicable.  "Tbe  evidence  sustains  the  ver- 
dict; we  can  not  reverse  the  judgment.  The  form  of  the  ver- 
dict is  not  precisely  right,  but  the  proceedings  were  ore  tenus 
and  the  finding  was  equivalent  to  a  finding  of  property  in 
the  plaintiff."  In  this  case  the  form  of  verdict  was  not  pre- 
cisely right.  As  announced  by  the  jury  it  was  a  finding  of 
property  in  the  defendant;  as  entered  by  the  court  it  was  as  not 
guilty.  But  the  proceeding  was  are  tenus,  and  the  verdict  was 
equivalent  to  finding  property  in  defendant,  and  such  finding 
would  authorize  a  judgment  and  writ  retorno  habetido. 
The  judgment  is  aflSrmed. 

Judgment  affirmed. 

Toi.  XXIX  28 
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Wendele  Huschle 

V. 

Harry  Morris  et  al. 

SepJevin — Chattel  Mortgage — Void  in  Part — Attachment — Tnsfrueftons. 

1.  A  chattel  niortgagre  may  be  void  as  to  a  part  of  (lie  mortgaged  prop- 
erty, and  viilid  as  to  the  residue. 

2.  A  mortgage  on  chattels,  including  a  stock  of  goods  from  which  the 
mortgagor  continues  to  sell,  is  void  as  to  such  stock. 

[Opinion  filed  October  19, 18S8.] 

Appeal  from  the  City  Conrt  of  Ea«t  St.  Louis;  the  Hon. 
B.  H.  Ganby,  Judge,  presiding. 

George  H.  Rieker  purchased  a  stock  of  goods  on  credit  and 
executed  notes  therefor,  on  which  notes  appellant  became 
surety.  Kicker  also  became  indebted  to  appellant  for  mer- 
chandise and  cash  loaned.  One  of  the  notes  on  which  appel- 
lant was  surety  becaibe  due  and  was  paid  by  appellant.  Rieker 
executed  his  note  to  appellant,  due  two  years  after  date,  for 
the  sura  of  $1,000.  That  note  covered  not  only  cash  advanced, 
mercliandise  furnished  and  money  paid,  but  was  intended  to 
cover  the  liability  of  appellant  on  notes  not  yet  due.  To 
secure  that  note  Rieker  executed  a  chattel  mortgage  on  the 
stock  of  goodp,  and  on  one  bay  and  one  black  horse,  one  top- 
buggy  and  one  delivery  wagon.  By  the  terms  of  the  mort- 
gage tlie  mortgagor  was  to  remain  in  possession  of  the  mort- 
gaged property.  While  so  in  possession  he  continued  to  sell 
goods  at  retail,  and  replenish  the  stock  from  time  to  time. 

Certain  parties  obtained  judgments  by  attachments  against 
Rieker,  and  the  property  in  the  mortgage  described  attached, 
and  judgments  with  order  for  special  executions,  which  went 
into  the  hands  of  defendant,  as  constable,  prior  to  the  suing 
out  of  this  writ  of  replevin.  HuFchle,  mortgagee,  sued  out 
this   writ  of  replevin    after  demand  made,  and  on    trial   of 
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that  case  the  foregoing  facts  were  §hown  by  plaintiff,  appel- 
lant, wherenpon  tlie  court  gave  the  following  instruction : 

'*The  court  instructs  the  jury  to  -find  the  property  in  con- 
troversy to  have   been  the  property  of  George  H.  Ricker  at 
the  time  of  tlie  levy  of  the  writs  of  attachment,  and  find  the 
issues  fordefendant."     Verdict   and  judgment   accordingly. 
The  error  assigned  is  the  giving  of  this  instruction. 

Mr.  William  P.  Lactntz,  for  appellant. 

There  can  be  no  question  but  that  the  court  erred  in  taking 
the  case  from  the  jury  by  an  instruction.  Appellant  believed 
the  evidence  sufficient  to  establish  his  right  of  recovery.  If 
ho  was  mistaken,  can  there  be  any  question  but  that  the  evi- 
dence at  least  tended. to  prove  the  issue?  I  think  not.  If  it 
did,  the  demurrer,  or  the  instruction,  which  is  in  effect  the 
pame,  should  have  been  refused,  and  this  case  will,  for  that 
reason,  I  believe,  have  to  be  reversed  anji  remanded.  The 
rule  is  settled  in  this  State  that  a  court  is  not  justified  in 
instructing  the  jury  that  any  alleged  fact  has  not  been  proved, 
when  there  is  any  evidence,  however  slight^  tending  to  estal> 
lishit  Stevens  v.  Snyder,  8  111.  App.  362;  C.  B.  &  Q.  Jl.  R 
Co.  v.  Svkes,  96  111.  162;  Protection  Life  Ins.  Co.  v.  Dill,  91 
111.174:.  Counsel  on  the  other  side  may  say  plaintiff's  case, 
as  sought  to  be  made  out,  estops  a  recovery  by  him,  as  his 
mortgage  \%  prima  facie  a  fraud  on  creditors  a^d  its  introduc- 
tion establislies  affirmatively  such  fact.  I  can  not  agree  with 
him  for  the  reasons  already  given,  and  further,  that  fraud 
aojainst  creditors  in  a  conveyance  of  the  debtor's  property  can 
not  be  presumed,  but  must  be  proved.  Hatch  v.  Jordan,  74 
111.  414. 

Messrs.  Rouert  A.  H albert,  and  Flannigan  &  Rafter 
for  appellees. 

The  mortgage  in  this  case  was  fraudulent  and  void  as  a 
matter  of  law.  And  where  there  is  license  to  sell,  whether 
such  provision  is  disclosed  by  the  mortgage  or  outside  of  it, 
as  a  matter  of  law  the  mortgage  is  void.  Davis  v.  Ransom, 
18  111.  396;   Groenbaum  v.  Wheeler,  90  III.  296;  Dunning  v. 
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Mead, 90 111.  376;  Robinson  v.  Efliott,  22  Wall,  513;  Place  v. 
Langworthy,  13  Wis.  029;  Steinart  v.  De lister,  23  Wis.  13t5: 
Blakeslee  v,  Rossman,  43  Wis.  116;  Ilorton  v.  Williams,  21 
Minn.  187;  Mann  v.  Flower,  25  Minn.  500;  Collins  v.  Myers, 
16  Ohio,  547;  Putnam  v.  Osgood,  51  N.  H.  192;  S.  C,  52 
K  H.  148;  Wood  v.  Lowrj,  3  Wend.  348;  EdgoJl  v.  Hart, 
9  N.  Y.  123;  Southard  v.  Benner,  72  N.  Y.  424;  National 
Bank  v.  Ebbert,  9  Heisk.  155;  McCrossly  v.  Ilassloek,  4 
Baxter,  735;  Phelps  v.  Murray,  2  Tenn.  Ch.  746;  Harman 
V.  Hoskins,  56  Miss.  152;  Bank  v.  Goodrich  3  Colo.  139; 
Orton  V.  Orton,  7  Oregon,  478;  Bremer  v.  Fleckenstein,  9 
Oregon,  52;  Kuhn  v.  Muck,  4  W.  Va.  186;  Gardner  v.  John- 
son, 9  W.  Va.  403;  Mobley  v.  Letts,  61  Ind.  11;  White  v. 
Graves,  68  Mo.  218;  Lang  v.  Lee,  3  Rand.  410;  Addington 
V.  Etheridge,  12  Gratt.  436. 

It  has  been  held  by  very  high  authority  that  a  mortgage  of 
chattels  which  is  void  as  to  part  of  the  chattels  covered  by  it, 
as  being  given  to  hinder,  delay  and  defraud  creditors,  is  void 
as  to  the  whole,  and  that  a  fraudulent  intent  as  to  a  part  of 
the  instrument  vitiates  the  whole.  Russell  v.  Winne,  37  N.  Y. 
591.  The  same  rule  is  laid  down  in  Harman  v.  Uoskins,  56 
Miss.  142;    Ilorton  v.  Williams,  21  Minn.  187. 

A  mortgage  which  contravenes  the  insolvent  laws  as  to  some 
portion  of  the  debt  secured  is  wholly  void.  Denny  v.  Gray, 
2  Cush.  160. 

And  a  mortgage  made  to  secure  promissory  notes,  a  part  of 
the  consideration  of  which  is  spirituous  liquors  sold  in  viola- 
tion of  law,  is  wholly  void.     Brigham  v.  Potter,  14  Gray,  522. 

Phillips,  J.  In  this  mortgage  was  included  a  stock  of 
goods  which  the  mortgagor  continued  to  sell  at  retail.  There 
was  also  included  in  the  mortgage  two  horses,  one  buggy  and 
one  wagon.  It  does  not  follow  that  the  mortgage  became 
fraudulent  and  void  as  to  the  horses  and  wagon  because  it 
may  have  become  so  as  to  the  stock  of  goods,  by  reason  of  the 
mortgagor  being  permitted  to  sell  that  stock  of  goods  at 
retail. 
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The  opinion  of  the  Supreme  Court  in  Barnet  v.  Fergus  et 
al,  51  III.  352,  is  conclusive  of  this  ca^ic.  The  court  erred  in 
giving  the  instruction,  and  the  judgment  must  be  reversed  and 
cause  remanded. 

Reversed  and  remanded. 


The  New  Home  Life  Association  of  Illinois 

V. 

Emma  Hagler  et  al. 

129    437 

L'fe  Inmrauce — Benevolent  Association — Conditions  in  Policy — Self-        23   437| 
Destruction— Insanity— Evidence.  ^   ^^1 

i.  The  terms  suicide  and  self-destruction  are  synonymous,  and  inlaw 
imply  that  the  act  was  deliberately  done  by  a  person  capable  of  forming  a 
legal  intention. 

2.  Where  a  person  kills  himself  while  insane,  even  though  he  intends 
that  the  result  of  the  act  shall  be  fatal,  but  through  the  impairment  of  the 
reasoning  faculties  is  not  able  to  understand  the  moral  character,  nature, 
consequences  and  effect  of  such  act,  or  is  impelled  by  an  irresistible  impulse 
which  he  can  not  withstand,  such  act  is  not  self-destruction  within  the  legal 
sense  of  the  term. 

3.  To  determine  whether  one  came  to  his  death  by  reason  of  self-destruc- 
tion, it  is  proper  and  necessary  to  hear  evidence  as  to  his  mental  condition. 

4.  In  an  action  upon  a  policy  of  life  insurance,  there  being  a  sharp  con-* 
flict  of  evidence,  this  court  declines  to  interfere  with  the  verdict  for  the 
plaintiff. 

[Opinion  filed  October  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Franklin  County;  the 
-*^oii.  David  J.  Baker,  Judge,  presiding. 

■ 

-Messrs.  W.  S.  Foreman  and  J.  A.  Watts,  for  appellant. 

itessrs.  W.  H.  Williams  and  D.  M.  Browning,  for  appellees. 

■^'^eives,  J.     This  suit  was  brought  upon  a  certificate  of 
^enibership  issued  by  the  appellant  to  one  Abram  Hagler. 
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Appellant  was  organized  under  the  laws  of  this  State,  for  the 
purpose  of  providing  mortuary  benefits  to  the  widows  and 
children  of  deceased  members,  or  to  such  other  persons  as  the 
certificate  of  membership  might  provide.  The  certificate 
issued  in  this  case  specifically  designates  Emma  Hagler,  wife 
of  Abram  Hagler,  and  his  children  as  the  persons  who  incase 
of  his  death  should  receive  the  benefits  to  be  paid  by  appel- 
lant. 

The  certificate  was  issued  by  appellant  and  accepted  by  said 
Hagler  upon  the  express  conditions  and  agreements  set  fortli 
upon  the  back  of  same,  which  were  by  agreement  made  apart 
of  the  contract  between  the  parties.  Among  these  conditions 
and  aojreements  is  the  followino::  "'If  the  holder  of  this  cer- 
tificate  shall  die  by  reason  of  any  act  of  self-destruction  what- 
ever this  certificate  shall  become  null  and  void  and  of  no  effect, 
except  that  the  aggregate  amount  of  money  which  shall  have 
been  i)aid  the  association  on  this  certificate,  and  no  more, shall, 
on  delivery  of  this  certificate  properly  receipted,  be  paid  to 
the  beneficiaries,  as  hereinbefore  provided,  within  ninety  days 
after  receipt  of  proofs  of  death."  Among  other  pleas  tiled 
by  appellant  was  the  following,  which  is  called  in  the  record 
the  third  amended  pie  i :  "And  for  further  plea  in  this  behalf 
the  defendant,  by  its  attorneys,  comes  and  defends  the  wrong 
and  injury  complained  of,  as  to  all  the  supposed  promises  in 
plaintiff's  declaration  mentioned,  except  the  sum  of  §16.57, 
part  of  the  sum  of  money  in  said  declaration  named,  and  says 
it  did  not  promise  in  any  manner  and  form  as  the  plaintiffs 
have  complained  against  it,. and  of  this  it  puts  itself  upon  the 
country.  And  as  to  the  said  sum  of  $16.57,  part  of  the  sum 
in  ])laintiff's  declaration  named,  the  defendant  says,  that  the 
plaintiffs  ought  not  to  have  their  aforesaid  action  against  it  to 
recover  any  greater  sum,  because  it  says  that  it  was  and  is 
provided  in  and  by  the  certificate  of  membership  sued  upon, 
as  follows:  ^If  the  holder  of  this  certificate  shall  die  by  rea- 
son of  any  act  of  self-destruction  whatever,  this  certificate  shall 
b'.^come  null  and  void  and  of  no  effect,  except  that  the  aggre- 
gate amount  of  money  which  shall  have  been  paid  the  asso- 
ciation on  this  certificate,  and  no  more,  shall,  on  the  delivery 
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of  this  certiticate,  properly  receipted^  be  paid  to  the  bene- 
ficiaries, as  hereinbefore  provided,  within  ninety  days  after 
receipt  of  proof  of  death.'  And  defendant  avers  that  said 
Abram  Hagler,  the  holder  of  said  certificate,  came  to  his  death 
by  reason  of  an  act  of  self-destruction.  And  before  the  com- 
mencement of  this  suit  the  defendant  was  ready  and  willing 
and  then  and  there  tendered  and  oflFered  to  pay  to  the  plaint- 
iffs the  said  snm  of  $16.57,  which  was  the  aggregate  amount 
of  money  which  said  Abram  Hagler  had  paid  to  the  defend- 
ant association  upon  the  certificate  sued  upon;  to»receive  which 
from  the  defendant  the  plaintiffs  then  and  there  refused. 

"And  defendant  says  that  ever  since  the  death  of  the  said 
Abram  Hagler,  as  to  the  said  sum  of  §16.57,  it  has  been  and 
still  is  ready  to  pay  to  the  plaintiffs,  and  now  brings  the 
money  into  court,  ready  to  pay  to  plaintiffs  it*  they  will  accept 
the  same,  and  tliis  defendant  is  ready  to  verify." 

To  this  plea  the  appellees  filed  this  replication:  ''And  for 
replication  to  the  defendant's  amended  third  plea  lierein, 
plaintiffs  %Sky  precludi  non^  because  they  say  that  said  Abram 
Hagler  did  not  come  to  his  death  by  an  act  of  self-destruction. 
And  of  this  they  put  themselves  upon  the  country." 

The  case  was  tried  upon  issue  joined  upon  this  replication. 
It  is  contended  by  appellant  that  the  only  question  raised  by 
this  issue  was,  did  Abram  Hagler  take  his  own  life?  The 
case  was,  in  fact,  tried  upon  the  question,  did  Abram  Hagler 
commit  suicide?  In  this  the  api>ellant  insists  there  was  error 
under  the  pleadings  in  the  case.  The  consideration  of  this 
point  involves  the  determination  of  the  legal  effect  of  the 
averment  in  the  plea  that  ''Abram  Hagler  came  to  his  death 
by  reason  of  an  act  of  self-destruction."  Self-destruction, 
suicide,  death  by  his  own  hands,  are  synonymous  terms,  and 
Predefined  to  be  "the  voluntary  destruction  of  one's  self." 
The  involuntary  destruction  of  one's  self,  is  not  self-destruc- 
tion. "  Self-destruction  by  a  fellow  being,  bereft  of  reason, 
can  with  no  more  propriety  be  ascribed  to  his  own  hand  than 
to  the  deadly  instrument  that  may  have  been  used  for  the 
purpose.  And  whether  it  was  by  drowning,  poisoning  or 
hanging,  or  in  any  other  manner,  was  no  more  his  act,  in  the 
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sense  of  the  law,  tlian  if  he  had  been  iinj:)elled  by  irresistible 
physical  power."  Life  Ins.  Co.  v.  Broughton,  109  U.  S.  Su- 
preme Court  Reports,  page  121. 

Suicide,  or  self-destruction,  as  these  terms  Are  to  be  under- 
stood in  law,  imply  that  the  act  was  deliberately  done  by  a 
l>erson  capable,  in  law,  of  forming  a  legal  intention  to  do  the 
act.  If  Ilag^er  was  insane  at  the  time  he  took  his  life,  and 
even  though  he  intended  that  the  result  of  his  act  should  be 
his  death,  yet  if  his  reasoning  faculties  were  so  far  impaired 
that  he  was  not  able  to  understand  the  moral  character,  the 
general  nature,  consequence  and  effect  of  the  act  he  was  about 
to  commit,  or  if  he  was  impelled  thereto  by  an  irresistible 
impulse  which  he  had  not  the  power  to  resist,  then  his  act 
was  not  an  act  of  self-destruction  in  the  legal  sense  of  that 
term.     Mutual  Life  Insurance  Co.  v.  Terry,  15  Wall.  580. 

To  determine,  then,  whether  Abram  Hagler  "  came  to  his 
death  by  reason  of  an  act  of  self-destruction,"  it  was  proper 
and  necessary  to  hear  evidence  as  to  his  mental  condition,  and 
the  objection  to  the  introduction  of  such  evidence  was  not 
well  taken. 

In  this  view  of  the  law  applicable  to  the  question  under 
consideration,  the  Circuit  Court  properly  modified  the  instruc- 
tions asked  by  appellant  upon  special  findings  by  the  jury. 

We  have  carefully  examined  the  testimony  found  in  the  bill 
of  exceptions  upon  the  question  of  Hagler's  mental  condition. 
The  testimony  is  conflicting  and  sharply  so,  and  yet  there  is 
sutEcient  in  the  evidence  to  support  the  verdict.  Following 
the  well  established  rule  in  such  cases  of  conflict  in  the  testi- 
mony, we  do  not  feel  disposed  to  disturb  the  finding  of  the 
jury.     The  judgment  of  the  Circuit  Court  is  aflirmed. 

Judgment  affirmed. 


FouuTH  District — February  Term,  1888.  441 

The  People  v.  Stewart. 


The  People,  use,  etc., 

V. 

William  Stewart. 

Guardian  and  Ward — Surety  on  Bond — Suit  Against — Statute  of  lAmi- 
taiions— Citation  to  Appear  and  Explain  Account. 

1.  A  citation  to  require  a  guardian  to  account  is  not  an  action  either  at 
biw  or  equity  within  the  meaning  ot  the  statute  of  limitations. 

2.  The  citation  of  the  surety  upon  a  guardian's  bond,  twenty-one  years 
after  the  ward  became  of  age,  to  state  his  knowledge  of  the  guardianship 
account,  the  guardian  having  died,  does  not  revive  a  right  to  recover  from 
such  surety  any  l>alance  unpaid. 

[Opinion  filed  October  19,.18S8.] 

Appeal  from  the  Circuit  Court  of  Richland  County ;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  John  Lynch,  Jr.,  for  appellant. 

Mr.  Robert  B.  Wii'oher,  for  appellee. 

Reeves,  J.  The  single  question  that  arises  upon  this  record 
is,  was  the  claim  of  appellant  barred  by  the  statute  of  limita- 
tions. 

In  1857  James  C.  Stewart  was  appointed  by  the  County 

Court  of  Richland  county,  guardian  of  Thomas  M.  Shields, 
and  executed  liis  bond  as  such  guardian,  with  appellee  as 
security.  In  May,  1866,  the  County  Court,  upon  a  final  ac- 
counting of  such  guardian,  made  an  order  '*  that  the  said  James 
C.  Stewart,  guardian,  etc.,  aforesaid,  pay  to  Thomas  M.  Shields, 
he  l)eing  now  of  lawful  age,  the  aforesaid  sum  of  §324:.97." 

It  must  be  conceded  that  after  this  order  Thomas  M.  Shields 
could  have  instituted  a  suit  against  his  guardian,  individually 
or  on  his  bona,  to  recover  this  sum  so  found  due  him  by  the 
County  Court  upon  a  final  accounting,  if  the  guardian  failed 
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to  comply  with  the  order  by  making  payment  as  he  was  di- 
rected. Tliis  bein^  true,  the  statute  then  began  to  run,  and 
the  full  limit  of  the  statute  had  expired  before  the  suit  was 
brought. 

James  C.  Stewart,  the  guardian,  died  in  1S75,  and' his  estate 
was  finally  settled  in  1878.     It  is,  however,  contended  that 
because  appellee,  surety  on  guardian's  bond,  came  into  court 
in  1887,  uj)on  a  citation  so  to  appear,  and  made  a  statement  of 
the  condition  of  the  guardian's  account  as  nearly  as  he  could, 
and  because  upon  that  statement  the  County  Court  found  that 
a  part  of  the  amount  found  due  from  the  guardian  to  Thomas 
M.  Shields,  by  the  order  of  the  County  Court  in  May,  1866, 
and  which  the  guardian  was  then  ordered  to  pay  said  Shields, 
had  uot  been  paid,  and  was  still  due  and  owing  by  said  guard- 
ian to  said  Shields,  the  cause  of  action  as  against  the  appel- 
lee, surety  on  the  bond,  revived.     We  fail  to  see  the  force  of 
this  position.     A  citation  to  require  a  guardian  to  account  is 
not  an  action,  either  of  law  or  in  equity,  within  the  meaning 
of  the  statute  of  limitations.    Appellee  could  not  have  invoked 
the  statute  in  answer  to  the  citation  to  appear  and  render  ac- 
count for  his  principal.     Bruce  v.  Doolittle  et  al.,  81  111.  103. 
If  apjiellee  could  not  interpose  the  statute  when  cited  to  appear 
and  render  account,  it  would  be  unreasonable  to  hold  that  be- 
cause he  obeyed  the  order  of  tlie  court  and  rendered  such 
account  it  would  have  the  eflFect  to  revive  a  cause  of   action 
that  was  barred  by  the  statute.    If  he  refused  to  obey  tlie  cita- 
tion he  would  be  liable  to  attachment  for  contempt.     If  he 
appeared,  he  could  not  at  such  appearance  invoke  the  statute; 
and  yet  it  is  urged  because  he  appeared  and  rendered  an  ac- 
count under  these  conditions,  he  waived  the  statute  and  revived 
the  cause  of  action  against  him.     The  mere  statement  of  this 
contention  is  sufficient  to  overthrow  it.     The  judgment  of  the 
Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Rezin  Kennedy 

V. 

Abram  Bruner,  Executof,  etc, 

« 

Fraudulent  Conveyances — Mortgages — Foreclosure — Evidence. 

Upon  a  bill  seeking  to  subject  real  estate,  alleged  to  have  been  conveyed 
in  fraud  of  creditors,  to  the  payment  of  a  judgment  against  a  former  owjier, 
this  court  declines  to  interfere  with  a  decree  of  dismissal,  on  the  ground 
that  the  evidence  does  not  show  actual  fraud  en  the  part  of  the  defendant. 

[Opinion  filed  October  19,  1888.] 

In  error  to  the  Circuit  Court  of  Massac  County;  the  Hon. 
Geo.  W.  Wall,  Judge,  presiding. 

Mr.  James  C.  Courtney,  for  plaintiff  in  error. 

Messrs.  Green  &  Gilbert,  for  defendant  in  error. 

Reeves,  J.  The  appellant  having  recovered  a  judgment 
against  one  Ransom  Dever  in  April,  1874,  which  he  was 
unable  to  collect  bv  execution,  filed  his  bill  in  the  Circuit 
Court  of  Massac  County,  asking  to  subject  certain  real  estate 
in  said  county  to  the  payment  of  his  judgment.  This  real 
estate  formerly  belonged  to  said  Dever.  and  he  was  the  owner 
of  it  when  appellant's  judgment  was  obtained,  subject  to  a 
mortgage  for  $500,  executed  by  said  Dever  in  1870,  and  held 
by  appellee,  Lucy  Ward.  Some  time  prior  to  the  rendition  of 
appellant's  judgment,  said  Dever  executed  two  mortgages  on 
the  land  in  controversy,  and  some  town  lots,  to  secure  the 
several  sums  of  $600  and  $700.  In  these  mortgages  Lucy 
Ward's  name  appears  as  mortgagee.  It  is  conceded  that  these 
latter  mortgages  were  given  without  consideration,  and  were 
given  by  Dever  for  the  purpose  of  hindering,  delaying  and 
defrauding  his  creditors. 
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All  the  mortgages  were  foreclosed  together,  and  the  land 
in  controversy,  as  well  as  the  town  lots,  sold  under  foreclosure 
for  the  full  amount  of  all  the  mortgages  and  costs.  After  tlie 
sale  the  land  was  sold  to  one  Stewart,  and  he  received  the 
certificate  of  sale,  and  subsequently  a  deed  from  the  master  in 
chancery. 

Then,  to  secure  a  balance  due  Mrs.  Ward  on  hqr  original 
debt,  Stewart  executed  to  her  a  mortgage  on  the  land  in  c5on- 
troversy,  which  she  subsequently  foreclosed,  and  under  this 
foreclosure  acquired  the  title  to  the  land. 

This  brief  statement  of  facts  is  intended  only  as  an  outline 
for  the  purpose  of  tracing  the  title  to  the  land  in  controversy, 
and  not  made  even  as  a  condensed  statement  of  all  the  facts 
of  the  case.  Tlie  position  of  appellant  is,  that  on  account  of 
the  conceded  fraud  in  the  two  bogus  mortgages,  and  the 
further  fact  that  they,  with  the  ho7ia  fide  mortgage  of  $500, 
were  foreclosed  together  and  in  the  name  of  Mrs.  Ward  and 
under  her  decree,  the  land  and  the  town  lots  sold  for  tlie  full 

• 

amount  of  the  three  mortgfiges,  interest  and  costs,  that  such 
a  fraud  was  committed  upon  the  rights  of  appellant  as  a  judg- 
ment creditor  of  Dover  as  entitles  him  to  subject  the  land,  the 
title  to  which  is  now  in  Mi-s.  Ward,  to  the  payment  of  his 
judgment  We  Jiave  read  all  the  evidence  contained  in  the 
record,  and  carefully  considered  the  arguments  of  counsel  upon 
all  phases  of  'the  case.  The  conclusion  we  have  reached  is 
this:  To  enable  appellant  to  maintain  his  bill  as  against  Mrs. 
Ward,  it  is  necessary  for  him  to  show  that  she  actively  partici- 
pated in  the  fraud  concocted  by  Dover,  either  in  the  execu- 
tion or  foreclosure  of  the  bogus  mortgages.  In  other  words, 
the  proof  must  establish  actual  fraud  on  her  part  in  connec- 
tion with  the  giving  of  these  bogus  mortgages,  or  their  fore- 
closure. Without  going  over  the  evidence  in  detail,  which 
would  extend  this  opinion  to  a  great  length  and  answer  no 
good  purpose,  we  shall  content  ourselves  with  saying  that, 
after  a  careful  examination  of  all  the  evidence  in  the  case,  it 
fails,  in  our  judgment,  to  establish  any  actual  fraud  on  the  part 
of  Mrs.  Ward  in  connection  either  with  the  giving  or  the 
foreclosure  of  these  bogus  mortgages.     Conceding   that  she 
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had  constructive  notice  of  what  was  beins:  done  as  to  their 
foreclosure,  this  would  not,  in  onr  view  of  the  law,  affect  her 
title  derived  from  Stewart,  who  is  not  shown  to  have  had  any 
notice  whatever  of  tlie  fraud  sought  to  he  practiced  by 
Dever.     The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affinned. 


Bryce  Crawford 

V. 

J.  R.    MUNFORD. 


Heal  Property — Mortgages — Misdescription — Correction — Foreclosure — 
Parties. 

1,  In  proceedings  to  foreclose  a  second  morfeasre,  Hie  prior  mortgagee  is 
not  a  necessary  party. 

2.  Upon  a  bill  to  correct  and  foreclose  a  mortprnge,  the  property  in  ques- 
tion being  niusdescribed  therein,  this  court  holds  that  the  mortjiragee  in  pos- 
session, with  notice  of  such  error,  under  the  foreclosure  of  a  secontl  mort- 
gage, who  was  also  the  own?r  by  purchase  of  judgments  obtained  against 
the  mortgagor  subsequent  to  the  execution  of  the  first  mortgage,  can  not 
complain  of  a  decrep  charging  him  with  rent  for  the  property  while  in  his 
possession,  and  crediting  him  only  with  the  sum  paid  for  the  judgments. 

[Opinion  filed  October  19,  18S8.] 

Appeal  from  the  Circuit  Court^  of  Eandolph  County  ;  the 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  H.  Clay  Horner,  for  appellant 
Mr.  A.  KuesELL,  for  appellee. 

Reeves,  J.  D.  Mclntyfe,  on  the  13th  of  March,  1874, 
made  a  mortgage  to  Elizabeth  Miller,  to  secure  a  note  for 
$700,  which  was  intended  to  convey  the  southwest  quarter  of 
the  southeast  quarter  of  section  12,  township  4  south,  of  range 
5,  west  of  the  third  principal  meridian,  but  by  the  mistake  of 
the  scrivener  who  drew  the  mortgage  the  section  was  described 
as  13  instead  of  12. 
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On  the  20th  day  of  March,  1877,  Mclntyre  mortgaged  said 
land  by  a  correct  description  to  appellant,  to  secure  a  note  of 
that  date  for  $1,000.  It  is  conceded  that  appellant  had  notice 
of  Mrs.  Miller's  mortgage,  and  of  the  mistake  in  the  descrip- 
tion of  the  land.  Appellant's  mortgage  was  filed  for  record 
the  day  it  was  made.  On  the  day  appellant's  mortgage  was 
filed  for  record,  March  20,  1877,  the  Broadway  Savings  Bank 
and  Wilh'am  Hetherington  obtained  judgments  in  the  Ran. 
dolph  Circuit  Court  against  Mclntyre  for  the  sums  respect, 
ively  of  $861.60  and  $1,029.48;  executions  were  issued  on 
said  judgments  and  levied  <m  the  land,  and  the  land 
advertised  for  sale.  Thereupon  appellant  filed  a  bill  to 
foreclose  his  mortgage,  making  Mclntyre, •  the  Broadway 
Savings  Bank  and  William  Iletherington  parties  defendant, 
and  secured  an  injunction  restraining  the  sale  of  the  land 
ou  the  executions  of  the  bank  and  Hetherington.  On  the 
hearin<y  of  ap])ellant's  foreclosure  suit,  a  decree  was  entered 
finding  appellant's  mortgage  and  the  two  judgments  concurrent 
liens  on  the  land,  and  a  sale  of  the  land  was  ordered,  the  pro- 
ceeds of  the  sale  to  be  divided  pro  rata  between  the  appel- 
lant, the  bank  and  Iletherington.  A  sale  was  made  under  this 
decree  May  31, 1879,  and  the  sum  of  $1,200  realized.  After 
the  costs  were  deducted  the  remainder  was  distributed^  as  fol- 
lows: on  the  bank  judgment,  $329;  on  the  Hetherington 
judginent,  $390,  and  to  appellant,  $417.  At  the  master's  sale 
J.  S.  Foster  bid  in  the  land  for  appellant,  and  after  receiving 
the  master's  deed  conveyed  the  land  to  appellant.  Before  the 
sale  appellant  had  bought  both  judujments,  paying  $150  for 
each  of  them.  He  paid  nothing  to  the  master  except  the 
costs,  receipting  for  his  share  under  his  mortgage  and  for  the 
amounts  distributed  on  the  judgments,  as  assignee  of  the  judg- 
ments. Mrs.  Miller  was  not  made  a  party  to  this  foreclosure 
suit.  Appellant  went  into  possession  of  the  land  in  1879,  and 
has  since  continued  in  possession. 

In  1881  appellee  filed  his  bill  to  correct  and  foreclose  the 
Miller  mortgage,  alleging  all  the  foregoing  facts,  and  showing 
the  assignment  of  the  Miller  note  to  him,  and  that  appellant, 
the  bank  and  Hetherington  had  notice  of  the  Miller  mortgage, 
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and  that  the  Miller  mortgage  was  given  by  Mc  In  tyre  to  secure 

a  part  of  the  purchase  money  for  the  land  described  in  the 

mortgage.     The  case  went  to  a  hearing  on  bill,  amended  bill 

and  answers  of  appellant,  the  bank  and  Hetherington,  and  the 

Circnit  Court  decreed  the  correction  of  the  Miller  mortgage 

and  a  foreclosure  of  same;  charged  appellant  with  the  rents 

of  the  land  while  he  had  possession,  and  creditedhim  with 

the  $300  paid  on  the  judgments  and  interest  thereon,  leaving 

a  balance  due  appellant  of  ?225;  directed  a  sale  of  the  land, 

and  out  of  the  proceeds  of  the  sale  appellant  be  first  paid  the 

sum  of  $225,  ^d  the  residue  to  be  paid  complainant.     From 

this  decree  appellant  appealed  the  case  to  this  court    Both 

the  form  and  substance  of  the  decree  are  attached. 

It  is  said  that  the  decree  should  simply  have  opened  up  the 
decree  in  appellant'^  foreclosure  suit,  and  let  appellee  in   to 
make  his  defense  in  that  suit,  and  then  have  adjusted  conflict- 
ing rights  on  the  basis  of  that  decree  and  the  facts  then  exist- 
ing.     Mrs.  Miller  was  not  a  party  to  that  proceeding,  neither 
was  she  a  necessary  party.     Hers  was  the  prior  mortgage,  and 
tiie  rule  is  too  well  settled  to  require  the  citation  of  authori- 
ties, that  in  a  proceeding  to  foreclose  a  junior  mortgage,  the 
senior  or  prior  mortgagee  is  not  a  necessary  party.     Not  being 
a  necessary  party,  and  not  having  been  made  a  party,  Mrs. 
Jiiller  and  her  assignee  were  in  no  way  bound  by  the  decree 
^^  *^p]^ellant's  foreclosure  suit.     The  decree  in  no  way  affected 
lier  rights,  and  it  was  not  necessary  for  her  or  her  assignee  to 
liave    gaid  decree  impeached  for  any  reason.     Appellee  had 
.      ^^ght  to  have  his  claim  under  the  Miller  mortgage  con- 
siderod  and  decided  without  regard   to  any  finding  or  order 
^^^tained  in  the  decree  in  appellant's  foreclosure  proceeding. 
Tli^  only  remaining  question  is,  whether  the  rights  of  ap])el- 
^nt  were  in  any  way  invaded,  or  injuriously  affected  by  the 
"SCfoe  in  this  case.     The  serious  contention  of  a])pellant  is, 
^^t  "he  was  not  allowed  a  greater  sum  on  account  of  his  own- 
^^Viip  of  the  judgments   of   the   bank   and    Hetherington. 
living  the  question  whether  under  all  the  evidence  in  the 
^^^  the  judgment  creditors  were  not  chargeable  with  notice 
^^  the  Miller  mortgage,  it  does  not  seem  under  all  the  facts 
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disclosed  by  the  evidence  that  appellant  had  any  just  reason 
to  complain,  in  view  of  the  fact  that  he  was  given  a  prior  lien 
upon  the  premises  in  question  for  the  full  amounts  he  paid  for 
the  judgments  and  interest  on  the  same.     It  is  conceded  that 
he  had  full   notice  of   the  Miller  mortgage,  and  with   tjiis 
knowledge  he  bought  the  judgments  for  the  express  purpose 
of  supplanting  the  Miller  mortgage.     We  are  unable  to   see 
that  any  injustice  is  done  appellant  in  limiting  his  priority 
under  the  jiid;^ments  to   the  amount  he   actually  paid   and 
interest;  nor  do -we  see  that  appellant  has  any  reason  to  com- 
plain of  the  amount  he  is  charged  with  as  to  rents.     Appel- 
lant also  complains  that  he  was  not  allowed  the  costs  paid  by 
liim  in  his  foreclosure  suit.     It  does  not  appear  upon  what  prin- 
ciple appellee  should  be  responsible  for  costs  made  in  that  case, 
when,  at  least  so  far  as  appellant  is  concerned,  that  proceed- 
ing was  in  fraud  of  the  equities  of  the  Miller  mortgage  under 
which  appellee  claims. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


Henry  Kluthe  et  al. 
The  People  of  the  State  of  Illinois. 

Criminal  Laws — Malicious  Mischief— Injun/  to  Fence. 

Upon  an  information  charging  defendants  with  injury  to  a  fence,  this  conrt 
reverses  the  judgment  against  the  defendants  as  not  sustained  by  the 
evidence. 

[Opinion  filed  October  19,  18S8.] 

Appeal  from  the  County  Court  of  Clay  County ;  the  Hon. 
B.  D.  Monroe,  Judge,  presiding. 

Messrs.  S.  F.  Qilmore  and  W.  H.  Chesslt,  for  appellants. 

Mr.  D.  C.  Haglb,  State's  Attorney,  for  appellees. 
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Rkkves,  J.  The  appellants  were  tried  in  the  County  Court 
of  Clay,  upon  an  information  charging  them  with  unlawfully, 
willfully  and  maliciously  breaking  and  defacing  a  certain  fence, 
the  property  of  Lewis  Veith,  and  situate  on  his  land. 

Appellants  were  found  guilty  and  fined,  and  they  brihg  the 
case  to  this  court  by  appeal.  It  is  urged  that  the  evidence 
fails  to  sustain  the  charge.  We  have  examined  the  testimony, 
and  our  conclusion  is  that  the  evidence  does  not  sustain  tlie 
charge  made  against  the  appellants.  It  will  be  observed  that 
they  are  charged  with  breaking  and  defacing  tlie  fence  in  con- 
troversy. The  testimony  shows  that  Arns  was  seen  kicking 
the  fence,  and  Klutho  was  seen  pulling  the  wire  on  the  fence, 
but  fails  to  show  that  either  broke  or  defaced  the  fence.  The 
evidence  discloses  that  the  fence  was  broken,  but  does  not, 
except  by  mere  inference,  connect  these  boys  with  the 
breaking. 

It  appears  that  the  fence  was  situated  in  tlie  line  of  what 
was  claimed  to  be  a  highway,  and  this  affords  a  sufficient 
motive  in  some  one  to  break  and  injure  the  fence;  but  we  do 
not  think  the  testimony  sufficient  to  fasten  the  breaking  of 
the  fence  upon  the  appellants.  The  judgment  of  the  Circuit 
Court  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


B,  Oswald  i  ^S 

V. 

ZoYL^  Mollet. 

Landlord  -and  Tenant — Distress  for  Rent — Attornment — Parol — 
Assignment  of  Lease, 

1.  The  delivery  of  a  copy  of  a  lease  and  the  asaigrnment  of  notes  jjivea 
by  the  lessee  to  secure  rent  thereqnder,  constitute  a  valid  assignment  of  the 
lease  where  such  ifl  the  Intention  of  the  parties. 

2.  Any  act  done  by  the  tenant  by  which  he  recognizes  a  ch.ange  of  the 
person  to  whom  the  rent  is  duo,  is  an  attornment. 

ToL  XXIX  29 


450  Appellate  Courts  of  Illinois. 

Vol.  29.J  Oswald  v.  Mollet. 

3.  In  the  case  presented,  this  court  holds  that  an  endeavor  by  a  lessee  to 
persuade  the  assignee  of  the  lease  to  accept  grain  instead  of  cash  rentt 
coupled  with  the  remark  (bat  he  was  sorry  he  signed  the  notes  to  secure 
the  payment  of  rent,  but  that  they  were  **  all  right,"  amounted  to  an  attorn- 
ment. 

[Opinion  filed  October  19,  18S8.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  WiixiAM  EL.  Snydeb,  Judge,  presiding. 

Messrs.  Burbocgh  &  Wabnock,  for  appellant 

Messrs.  Dale  &  Beadshaw,  for  apjxjllee. 

Keeves,  J.  This  was  a  proceedino^  by  appellant  in  distress 
for  rent.  On  the  trial  of  the  cause  in  the  court  beiow,  this 
stipulation  was  made: 

State  of  Illinois,  I      In  the  Circuit  Court,  October  term, 
Madison  County.  J  A.  D.  1887. 

jB,  Oswald  V.  John  Mollet — Appeal. 

It  is  stipulated  and  agreed  that  the  following  are  all  the 
facts  in  this  case  : 

On  the  Istday  of  June,  1886,  Fridolin  Oswald,  being  the  owner 
of  the  real  estate  hereinafter  described,  leased  to  the  defend- 
ant, by  a  proper  instrument  of  writing,  duly  signed,  sealed 
and  delivered,  the  north  half  of  the  northeast  quarter  of  sec- 
tion 33,  and  the  east  three-eighths  of  the  south  Imlf  of  the 
southeast  quarter  of  section  28,  all  in  township  5  north,  range 
5  west  of  the  third  principal  merid  an,  in  Madison  county? 
Illinois,  for  a  term  commencing  on  the  1st  day  of  March, 
1887,  and  ending  on  the  1st  day  of  March,  1888,  as  to  all  of 
said  premises  not  sown  in  small  grain,  and  for  all  the  taid 
])remi8e8  which  should  be  sown  in  small  grain  said  term  was 
to  extend  from  the  1st  day  of  June,  1886,  to  the  1st  day  of 
June,  1888.  That  as  rent  for  said  premises,  said  Mollet  agrees 
in  said  lease  to  pay  to  said  Oswald  the  sum  of  $300,  for  which 
rent  said  Mollet  executed  and  delivered  to  said  Oswald  his 
three  certain  promissory  notes,  bearing  date  June  1,  1888,  due 
in  one  year,  sixteen   months   and   twenty-one   months  after 
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date,  respectively,  each  for  the  principal  sum  of  $100,  and  all 
payable  to  the  order  of  said   Oswald.     That  said   lease  was 
nut  made  in  duplicate;  that  the  original  lease,  so  executed  as 
aforesaid,  was,  when  so  executed,  delivered  to  said  Mollet,  in 
whose  possession  said  lease  has  since   i^emained,  and  that  said 
Oswald  retained  a  copy   of  said    lease,  which  was  not  signed 
by  said  Mollet;  that  said  Mollet  took  possession  of  said  prem- 
ises at  the  date  of  said  lease,  and  has  ever  since  continued  in 
]X)ssession  thereof;  that  in  the  latter  part  of  September.  1886, 
said  Fridolin  Oswald   duly  assigned  and  delivered  said  notes 
to  the  plaintiff,  B.  Oswald,  for  a  good  and  valuable  considera- 
tion, and  also  delivered  to  him  said  copy  of  said  lease,  intend- 
ing thereby  to  assign  his  interest  in  said  original  lease  to  him, 
the  plaintiff;  that  in   the  early   part  of  October,  1886,   the 
plaintiff  went  to  the   defendant,  John   Mollet,  and  told  him 
that  said  Fridolin  Oswald  had  assigned  and  delivered  to  him 
said  notes  and  lease  for  a  valuable  consideration,  and  told  him 
he  would  now  have  to  deal  with  and  pay  his  rent  to  him,  tlie 
said  B.  Oswald.     Tliat  said  defendant  then  told  the  plaintiff 
that  he  would  prefer  to  paj'  one-third  of  the  crops  grown  in 
lieu  of  money  rent,  but  the  plaintiff  told   him  that  he  must 
pay  the  rent  agreed  upon   and  represented  by  the  6aid  notes, 
and  the  defendant  told    tliB   plaintiff  lie    was  sorry  he  had 
signed  the  notes,  but  he  had  signed  them  and  they  were  all 
right;  that  on  the  26th  day   of  July,  1880,  and  again  on  the 
5th  day  of  May,  1881,  the  said   Fridolin  Oswald,  together 
with  his  wife,  executed  certain  mortgage  deeds  to  one  John 
M.  Kamm,  to   secure   the  ])ayment   of  certain  notes  in  said 
mortgages  described;  that  said  John  M.  Kamm  afterward  died, 
and  one  John  J.  Spindler  qualified  as  his  administrator;  that 
in  February,  1887,  said  John  J.  Spindler  filed  his  bill  in  the 
Circuit  Court   of  Madison   county,  Illinois,  to  foreclose  said 
mortgages,  and  that  at   the  March  term,  1887,  of  said  court, 
a  decree  of  foreclosure  was  entei'cd  foreclosing  said  mortgages. 
Said  mortgages  and  notes  and  decree  in  said  cause  are  to  be 
considered  as  offered  in  evidence  in  this  cause,  as  are  all  the 
papers  transmitted  to  this  court  from  the  justice  court;  that 
on  June  7,  1887,  said  premises  were  sold  under  6aid  decree  of 
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foreclosure  to  Anna  Supplier  for  $3,100;  that  this  plaintiff, 
B.  Oswald,  was  not  made  a  party  defendant  to  said  foreclus- 
nre  suit,  and  neither  was  said  John  Mollet;  that  on  the  16th 
day  of  December,  1886,  the  said  F.  Oswald  made  an  assign- 
ment for  the    benefit  of  his   creditors;  that  on  the  —  day  of 

,  A.  D.  1887,  said  premises   were  duly  sold  at  assignee's 

sale  to  Catherine  Kaiimi ;  that  at  said  assignee's  sale,  before 
said  premises  were  sold,  the  plaintiflF  publicly  read  the  notice 
hereto  attached  and  marked  A,  which  reads  as  follows: 

*' All  who  may  be  concerned  are  hereby  notified  that  prior 
to  the  making  and  executing  of  the  deed  of  assignment  of 
Fridolin  Oswald  to  Frederick  Lcnscher,  by  virtue  of  which 
this  sale  is  being  conducted,  I  procured,  for  a  valuable  con- 
sideration, the  assignment  to  me  of  the  rent  notes  for,  and  the 
lease  to,  the  north  half  of  the  northeast  quarter  of  section  33, 
containing  eighty  acres;  also  the  east  three-eighths  of  the 
Bputh  half  of  the  southeast  quarter  of  section  28,  containing  3<J 
acres,  all  in  township  live  nortli,  range  five,  west  of  the  third 
principal  meridian,  in  Madison  county,  Illinois,  and  that  I  claim 
the  rent  of  said  premises  tor  the  crop  year  of  1886  and  1887, 
and  any  one  purchasing  at  this  sale  will  purchase  siibject  to 
my  claim  for  rent. 

*'  Balz  Oswald." 

This  stipulation  states  all  the  facts  material  in  the  consider- 
ation of  the  case.  The  only  question  for  the  court  to  deter- 
mine is,  whether  appellant  can  sustain  his  action  of  distraint 
for  rent;  or,  stated  in  another  form,  did  the  relation  of  land- 
lord and  tenant  exist  between  appellant  and  appellee.  We 
think  the  stipulated  facts  sufficiently  show  that  there  was  an 
assignment  of  the  lease  to  appellant.  It  is  true  that  the 
assignment  was  by  parol,  but  that  does  not  detract  from.  \U 
for  it  is  well  settled  that  such  a  lease  may  be  assigned  by 
parol,  when  the  rights  of  the  parties  are  such  as  the  stipula- 
tion disclose  them  to  be  in  this  case. 

The  stipulation  states  that  by  the  assignment  of  the  notes 
and  the  delivery  of  a  copy  of  the  lease,  Fridolin  Oswald 
intended  to  assign  his  interest  in  the  original  lease  to  appel- 
lant. 
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If  was  not,  therefore,  simply  an  aseignmcnt  of  the  rent,  but 
an  assignment  of  the  lease  that  was  intended.  But  this  alone 
is  not  sufficient  to  create  the  relationship  of  landlord  and 
tenant  between  appellant  and  appellee.  There  must  also  be 
an  attornment  by  appellee.  The  English  statute  of  4  Anne, 
bj  which  the  necessity  of  attornment  was  abolished  when 
tliere  had  been  an  assignment  of  the  lease,  has  not  been 
adopted  in  this  State.     Fifiher  v.  Deering,  60  III.  114. 

An  attornment  is  a  continuation  of  the  existing  lease  upon 
the  same  conditions  in  all  respects,  simply  putting  another  in 
the  place  of  the  original  landlord.  Austin  v.  Alieare,  61 
:f.  Y.  6. 

The  stipulation  recites  that  appellant,  after  he  got  the  notes 
and  copy  of  lease,  went  to  appellee  and  told  him  that  Fridolin 
Oswald,  who  had  made  the  lease  to  appellee,  liad  assigned 
and  delivered  to  him  the  notes  and  lease  for  a  valuable  con- 
sideration, and  that  he  (appellee)  would  now  liave  to  deal  with 
and  pay  the  rent  to  him,  appellant.  Appellee  then  told 
appellant  that  he  would  prefer  to  pay  one-third  of  the  crops 
grown  on  the  land  in  lieu  of  money  rent,  but  appellant  replied 
that  he  must  pay  the  rent  agreed  upon  and  represented  by 
the  notes.  Appellee  then  said  he  was  sorry  that  he  had  signed 
the  notes,  but  that  he  had  signed  tliem,  and  they  were  all  right. 

This  is  the  evidence  upon  which  appellant  predicates  an 
attornment.  It  must  be  conceded,  where  the  tenant  pays  rent 
to  assignee  of  lease,  this  constitutes  an  attornment.  Any  act 
done  by  the  tenant  by  which  he  recognizes  a  change  of  the 
pereon  to  whom  the  rent  is  due,  is  an  attornment  An  agree- 
ment to  pay  the  rent  to  the  assignee  is  such  an  act.  Hayes 
V.  Lawver,  83  111.  182. 

The  question  remains,  did  what  }>assed  between  appellant 
and  appellee  amount  to  an  attornment.  While  the  question 
is  not  free  from  doubt,  it  would  seem  that  the  negotiation  on 
the  part  of  appellee  with  appellant  for  a  change  of  the  rent 
from  money  rent  to  a  share  of  the  crops,  and  his  declaration 
that  the  notes  for  the  money  rent  were  all  right,  after 
notice  that  the  notes  and  lease  had  been  assigned  to  appellant, 
was  such  a  recognition  of  appellant  as  the  person  to  whom 
the  rent  was  due,  as  would  amount  to  an  attornment.    ' 
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is  also  urgeiJ  tli;it  under  tlio  mortgage  that  was  forc- 
id  on  the  leased  ])ruiiii!ics,  the  rents  of  the  land  pasiied  to 
•eceiver  appointed  in  tliat  proceeding.  It  would  seem  lu 
enfficient  answer  to  t1ii%  that  it  does  not  appear  that  the 
iver  is  making  any  claim  to  the  rent.  The  same  may  be 
in  relation  to  the  assignee  xindcr  the  general  asaignment 
e  by  Fridolin  Oswald  for  the  benetit  of  creditors, 
le  judgment  of  the  Clicuit  Cdart  is  reversed  and  the 
Q  remanded. 

iteversedand  remanded. 


Joseph  J.  Hudson 

V. 

The  People  of  the  State  of  Illinois. 

'oxiealiHff  f.iqiiorg — S(tte  to  Pemon  in  Hnhit  ^  Getting  lutoxicaltd— 
e  in  Jeop.irdy — Irregular  Verdict— Waictr. 

Where  a  Terdict  atfnirwt  a  defendant  is  so  defcrtive  as  to  be  a  nnliity, 
t  is  Bet  aside  anil  a  new  trial  awarded  at  liis  ioBtance.  he  may  be  again 
on  the  original  indictment. 

The  defendant  may  waive  hia  conatitutionnl  privilege,  and  a  motion 
01  to  set  aside  a  fitullv  defective  verdirt  will  amouot  to  unch  waiTer. 

A  verdict  on  BD  indictment  containinsr  six  counU  in  the  words,  "  We. 
iry,  find  the  defendant  guiltf,  four  couots,"  is  fatally  defective. 

[Opinion  filed  October  19,  18SS.] 

prEAL  from  the  County  Court  of  Franklin  Coimtyj  the 
I  W.  J.  N.  Meyiikb,  Judge,  presiding. 

Messrs.  F.  M.  Tounoblood  and  R.  H.  Flannioak,  for 
iltant 

T.  W.  S.  Canteell,  State's  Attorney,  for  appellees. 

RKEN,  P.  J.  The  appellant  was  tried  in  the  Coanty  Cnnrt 
•"ranklin  county  at  the  August  term,  1S86,  on  an  indict- 
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inent  certiiicd  from  the  Circuit  Court,  containing  six  counts, 
in  five  of  which  he  is  charged  with  selling  intoxicating  liquors 
to  A.  D.Weeton,  a  |.5er6on  in  the  habit  of  getting  intoxicated, 
and  in  the  sixth  and  last  count  he  is  charired  with  selliiig 
intoxicating  liquor  to  said  Weston,  then  intoxicated,  and  the 
jury  returned  the  following  verdict:  "  We,  the  jury,  find  the 
defendant  guilty,  four  .counts  of  the  indictment."  At  the 
same  term,  on  motion  of  defendant,  a  new  trial  was  awarded. 
At  the  February  term,  1887,  defendant  tiled  his  motion  to  be 
discharged,  in  which  he  sets  up  the  proceedings  at  said  August 
term,  and  as  reasons  for  his  discharge,  says  that  the  court  can 
not  again  place  him  on  trial  on  said  indictment,  because  he  was 
acquitted  as  to  two  counts  in  said  indictment,  and  the  jury 
failed  to  specify  in  their  verdict  on  which  counts  of  said 
indictm  nt  they  found  him  guilty,  and  on  which  counts  they 
acquitted  him;  but  at  the  August  term,  1887,  notwithstanding 
this  motion,  and  against  his  objection  then  again  made, 
defendant  was  again  put  on  trial  on  the  first  five  counts,  and 
the  State's  Attoniey  entered  a  ^^ nolle  pro%P  as  to  the  sixth 
count  of  said  indictment.  It  was  stipulated  on  behalf  of 
defendant  and  the  people  that  the  evidence  offered  on  the 
trial  at  the  August  term,  1887,  showed  satisfactorily  that  said 
A  D.  Weston  was  a  man  in  the  habit  of  becoming  intoxicated 
at  the  times  mentioned  in  said  indictment,  and  the  bartender 
of  defendant  had  sold  him  intoxicating  liquors  some  five  or 
six  times  within  eighteen  months  prior  to  the  finding  of  said 
indictment,  and  the  jury  found  defendant  guilty  in  first,  sec- 
ond, third,  fourth  and  fifth  counts  of  the  indictment;  where- 
npon  defendant  filed  his  motion  for  new  trial,  and  in  arrest  of 
judgment,  which  were  overruled  by  the  court  and  judgment 
entered  against  defendant  for  fine  of  $20  on  each  of  said  ' 
counts,  and  costs.  To  reverse  this  judgment  defendant  took 
this  appeal,  and  his  counsel  submits  these  two  questions  as  the 
only  ones  to  be  determined  by  this  court:  1.  "Can  a  defend- 
ant who  has  been  tried  on  an  indictment  containing  six  counts, 
and  a  verdict  rendered  in  the  following  words,  *  We,  the  jury, 
find  the  defendant  guilty,  four  counts,'  and  a  new  trial 
granted,  be  again  pnt  upon  trial  on  the  same  indictment  and  a 
conviction  on  five  counts  sustained?" 
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J  tludsan  v.  ThR  Puople. 

Did  nut  the  first  trial  and  verdict  operate  ae  an  ac<iuittal 
ely  on  two  of  the  counts  in  said  indietuciit,  and  if  so, 
:he  court  again  place  the  defendant  on  trial  on  said 
lent,  there  being  no  possible  mode  by  which  the  court 
:eterminewl)tch  counts  in  the  indictment  the  dcfendaut 
en  acquitted  nponi" 

verdict  of  the  jnrj  at  the  August  term,  1SS6,  was  so 
ve  that  no  judgment  of  conviction  on  any  particuliir 
of  the  indictment  could  have  been  entered;  hence  it 
lullity,  and  defendant  tiled  hia  motion  ti>  set  it  aeidu  and 
Bw  trial,  which  was  austaincd  by  the  court  and  a  new 
rardcd.  Such  being  the  facts,  the  questions  submitted 
e  determined  by  the  rule  announced  in  decisions  of  oiir 
le  Court  and  in  the  decisions  of  other  courts  of  last 
cited  in  text  books,  in  ca^es  where  ttie  facts  and  pro- 
fs were  the  same  as  here;  and  any  claim  for  the  dis- 
of  appellant  must  ha  Uiwi  nj>on  the  declaration  in  our 
rights,  Sec.  10,  Constitution  of  1870,  "  that  no  person 
I  twice  putin  jeopardy  for  thesameoffense."  Thejeop- 
isntioned  must  be  sucli  in  le;;iil  contemplation,  aud  the 
itiooal  privilege  may  be  waived  by  one  charged  with 
use.  In  Lane  v.  People,  5  Gilm,  3!>5,  the  court  say,  the 
mt  will  bo  reversed  at  the  instance  of  the  prisoner  and 

not  in  legal  contemplation  have  been  in  jeopardy  and 
ain  be  indicted  and  put  on  his  trial  for  the  same  offense, 
me  doctrine  is  announced  in  Gerhard  v,  pjople,  SScam, 
edeo  V.  People,  73  III.  3'20;  Phillips  v.  People,  88  III. 
id  in  the  treatises  of  many  eminent  writers  on  the  snb- 

eriminal  law.  The  conclnsion  reached  by  us  after  an 
atton  of  authorities  is,  that  the  verdict  at  the  Qrst  trial 
.  nullity,  on  which  no  judgment  could  be  rendered,  aud 

been  set  aside  and  a  new  trial  aw.krded  at  the  instance 
ndant,  he  was  not  in  contemplation  of  law  in  jeopardy, 
lid  be  tried  again  on  the  same  indictment  In  f^w  v. 
,  1  Scam.  41-t,  on  the  first  trial  a  verdict  of  guilty  was 
)d  against  defendants,  but  the  verdict  was-so  defective 

judgment  conid  be  entered  upon  it;  defendants  movud 
Bw  trial,  but  withdrew  the  motion  before  any  adjudica- 
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tion  on  it,  and  filed  a  motion  in  arrest  of  judgment,  which  tlie 
court  overruled  and  set  aside  the  verdict  Defendants  were 
put  on  trial  again  on  the  same  indictment  and  found  guilty, 
their  motion  in  arrest  of  judgment  was  overruled,  judgment 
was  entered  on  the  verdict  and  the  record  taken  to  the  Supreme 
Court,  and  it  was  there  held  the  Circuit  Court  did  not  err  in 
setting  aside  defective  verdict,  awarding  new  trial  and  putting 
defendants  on  trial  again. 

The  defendant  waived  his  constitutional  privilege  by  the 
granting  of  his  own  motion  and  setting  aside  the  defective 
verdict  of  the  tii*st  jury  at  his  instance.  1  Wharton,  Criminal 
Law,  Sec.  591;  3d  Ibid.,  Sec  3175;  1  Bishop,  Criminal  Law, 
Sec  998.  In  the  case  of  Logg  v.  People,  8  111.  App.  99,  cited 
by  appellant,  the  court  say:  ''The  first  and  second  connts  of 
the  indictment  npon  which  the  defendants  were  first  tried 
being  for  distinct  offenses,  a  verdict  of  guilty  upon  the  second 
count  only  was  equivalent  in  law  to  a  verdict  of  not  guilty 
upon  the  first  count,  and  vfiJess  s^ich  verdict  of  acquittal 
should  he  set  aside  at  their  instance,  they  could  not  be  again 
placed  in  jeopardy  for  the  same  offense." 

The  law  thus  stated  is,  as  we  understand  it,  marking  clearly 
the  distinction  between  cases  where  the  verdict  is  set  aside  at 
the  instance  of  defendants,  and  cases  in  which  the  verdict 
remains  undisturbed. 

The  error  in  the  contention  on  behalf  of  appellant  is  in 
assuming  there  is  a  verdict  which,  by  finding  defendant  guilty 
in  four  counts  out  of  six,  necessarily  acquits  of  two,  when  the 
record  shows  no  snch  verdict  exists,  it  having  been  set  aside 
on  appellant's  motion. 

We  find  no  error  in  the  record  requiring  the  reversal  of  the 
judgment,  and  affirm  the  same. 

Judgment  affirmed. 
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William  H.  Hayden 

V. 

Alton  National  Bank. 

Principal  and  Agent — Banker^ s  Lien  on  deposit — Set-off. 

1.  A  bank  may  set  off  a  matured  indebtedness  against  deposits  made  by 
a  third  person  as  agent  of  its  debtor. 

2.  A  joint  and  several  note  may  be  set-off  against  a  debt  .due  one  of  its 
makers. 

3.  In  the  case  presented,  it  is  held:  That  the  deposits  in  question  were 
made  by  the  agent  as  the  money  of  the  principiil;  that  the  bank  was  so  in- 
formed when  the  account  was  opened  by  him;  and  that  no  part  thereof  was 
set  apart  for  specific  purposes. 

[Opinion  filed  October  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  tlie 
Hon.  William  H.  Snydek,  Judge,  presiding. 

Messrs.  Baker  &  Baker,  for  appellant. 

"We  claim  that  the  set-off  was  not  a  legal  and  proper  one.  and 
that  under  our  Supreme  Court  decisions  the  plaintiff  ought  to 
recover  and  the  set-off  be  denied.  "  Demands  to  be  set  off 
must  be  mutual."  Waterman  on  Set-off,  ii52;  Bridgham  v. 
Tileston,  3  Allen,  371. 

*' Demands  to  beset  off. must  be  mutual  and  between  the 
parties  to  the  action."  1  Chitty  PL  571 ;  Babington  on  Set- 
off, 37;  Gregg  v.  James,  Breese,  107;  Hinckly  v.  West,  4  Gilm. 
136;  Biirgwin  v.  Babcock,  11  III.  28;  Hilliard  v.  Walker,  11 
111.  644. 

'*  In  general,  a  set-off  must  be* claim  of  all  defendants  and 
no  more  against  all  ])]aintiffs  and,  no  more."  Hilliard  v. 
Walker,  11  111.  644;  Favorite  v.  Lord  &  Smith,  35  111.  142; 
Lemon  v.  Stevenson,  36  111.  49;  Stenson  v.  Gould,  74  111.  80; 
Coats  V.  Preston,  105  111.  470. 

If  the  bank  has  any  right  whatever  to  apply  this  money 
deposited  with  it  by  the  plaintiff  on  the  notes  in  evidence. 
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that  riglit  must  rest  upon  the  banker's  lien  or  banker's  ri^^ht  of 
set-off  wliieh,  under  certain  circumstances,  permits  such  appli- 
cation. In  many  States  there  is  no  such  lien  or  right  to  set 
off.  In  this  State,  however,  the  lien  on  the  funds  of  a  de- 
positor exists  under  certain  circumstances. 

The  law  is,  nevertheless :  "  That  where  a  deposit  is  general 
there  is  an  implied  undertaking  on  the  part  of  the  bank  to 
return,  not  the  same  funds,  but  an  equivalent  sum  whenever  it 
shall  be  demanded."  Ward  v.  Jolmson,  95  111.*  215;  Brahiii 
V.  Adkins,  77  111.  263;  Otis  v.  Gross,  96  III.  612. 

"  The  relation  between  the  depositor  and  the  banker  is  that 
of  debtor  and  creditor."  Morse  on  Banks  and  Sinking,  28; 
Johnson  v.  Ward,  2  III.  App.  261;  Ward  v.  Johns(jn,  95  111. 
215;  Graves  v.  Dudley,  20  K  Y.  ^;  Croskell  v.  Bower,  32 
Beav.  SQ. 

"The  doctrine  is  well  established,  where  money  is  deposited 
in  the  bank  in  the  ordinary  course  of  bu.siness  it  does  not  raise 
a  contract  of  bailment.  The  transaction  amounts  to  a  loan 
without  interest  and  creates  the  relation  of  debtor  and 
creditor;  the  bank  receives  the  money  deposited  and  under- 
takes to  repay  the  same  on  demand  at  all  events."  Edwards 
on  Baihnents,  66;  Story  on  Bailments,  Sec.  88;  Marine  Bank 
of  Chicago  v.  Rushmore,  28  III.  463,  471. 

As  to  a  banker's  lien,  the  Supreme  Court,  in  the  case  of 
Commercial  National  Bank  v.  Proctor,  98  111..  558,  says  that 
**  where  a  deix)6itor  in  a  bank  is  indebted  to  the  bank  by  bill, 
note  or  other  independent  indebtedness,  the  bank  has  the 
right  to  apply  so  much  of  the  funds  of  the  depositor  to  the 
payment  of  his  matured  indebtedness  as  may  be  necessary,"  etc. 
'That  is,  where  the  depositor  himself  is  indebted  to  the 
bank,  and  the  depositor  himself  has  funds  in  the  bank, 
the  latter  may  be  applied  to  the  indebtedness.  That  is  the 
onli/  condition  or  circumstance  under  which  the  lien  exists  or 
can  be  exercised.  The  depositor  and  the  debtor  must  be 
identically  the  same  person. 

The  rule  governing  the  lien  of  a  backer  on  the  money  in 
his  possession  must  of  necessity  be  fixed  and  determined.  •  It 
can  not  be  shifting,  now  covering  this  case  and  now   that. 
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Tlie  budiness  world  demanded  that  it  should  be  beyond  ques- 
tion and  quibble,  and  it  has,  therefore,  been  laid  down  as  an 
absolute  rule  governing  such  cases,  that  "the  lien  and  the 
right  of  set-off  only  exist  when  tJie  individual,  who  is  both 
depositor  and  debtor,  stands  in  both  these  characters  alike,  in 
I>recisely  the  same  relation  and  on  precisely  the  same  footing 
towards  the  bank."  Morse  on  Banks  and  Banking,  48;  Grant 
on  .Banking  (3d  Ed.),  308. 

This  is  held  to  be  the  rule  in  England,  as  shown  in  the  case 
of  Watts  V.  Christie,  11  Beav.  355,  and  in  the  State  of 
Arkansas,  as  indicated  in  the  case  of  Dawson  v.  Heal  Estate 
Bank,  5  Ark.  283. 

This  rule  has  also  been  adopted  by  our  Supreme  Court  and 
by  our  Appellate  Courts  in  Richardson  v.  International  Bank, 
11  111.  App.  582;  Coats  v.  Preston,  105  111.  470;  Interna- 
tional Bank  v.  Jones,  119  111.  407. 

"  Funds  deposited  in  bank  for  a  special  purpose,  known  to 
the  bank,  can  not  be  withheld  from  that  purpose  and  set  off 
against  a  debt  due  the  bank  from  a  depositor."  Grant  on 
Banking,  300;  Jarvis  v.  Rogers,  15  Mass.  397;  Davis  v. 
Bousler,  5  T.  R.  492;  Locke  v.  Prescott,  32  Beav.  261;  U.  S. 
Bank  v.  Manchester,  9  Barr.  479. 


Messrs.  Wisb  ife  Davis,  for  appellee. 

Appellant's  agency  and  the  name  of  his  principal  having 
been  disclosed  when  he  deposited  the  money  sued  for,  the 
action  should  be  in  the  principal's  name.  Rentchler  v.  Hucke, 
3  111.  App.  144. 

In  an  action  by  an  agent  to  recover  money  due  his  principal 
a  debt  of  the  principal  to  the  defendant  may  be  set  off. 
Coppin  V.  Walker,  7  Taunt.  237;  Coppin  v.  Craig,  7  Taunt 
243;  Higgins  v.  Senior,  8  M.  &  W.  834;  Huntington  v.  Knox, 
7  Cush.  371;  Rabone,  Jr.,  v.  Williams,  7  T.  R.  360  n.;  Stinson 
v.  Gould,  74  111.  80. 

**  Where  a  depositor  in  a  bank  is  indebted  to  the  bank  by 
bill,  note  or  other  independent  indebtedness,  the  bank  has  the 
right  to  apply  so  much  of  the  funds  of  the  depositor  to  the 
payment  of  his  matured  indebtedness  as  may  be  necessary." 
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Commercial  National  Bank  v.  Proctor,  98  111.  558;  Morse  on 
Banks  and  Banking,  p.  45. 

Where  two  or  more  parties  enter  into  a  joint  and  several 
bond  or  note  it  becomes  the  separate  debt  of  each,  and  may 
therefore  be  set  off  by  the  obligee  or  ]>ayee  in  an  action 
brought  against  him  by  either  of  the  obligors  or  makers. 
Fletcher  v.  Dyche,  2  T.  R  32;  Dunn  v.  West,  5  B.  Mon.  376; 
Stadler  v.  Parmlee,  10  Iowa,  23;  Branch  State  Bank  v. 
Morris,  13  Iowa,  136;  White  v.  Kogers,  6  Blackf.  436;  Pate 
V.  Gray,  Hemp.  155;  Donelson  v.  Colerain,  4  Met.  430. 

Green,  J.  P.  Appellant  bronght  suit  against  appellee  to 
recover  an  amount  of  money  deposited  with  the  latter  by 
appellant  in  the  name  of  "William  H.  Hayden,  agent."  The 
cause  was  tried  by  the  court  without  a  jurjr,  nnder  a  plea  of 
the  general  issue  and  notice  of  "set-off,"  stating  that  the  de- 
fendant would  insist  the  money  sued  for  was  the  proi)erty  of 
George  D.  Hayden  and  not  plaintiff's,  and  came  to  and  was 
received  by  plaintiff  as  agent  for  George  D.  Hayden,  and  was 
deposited  with  defendant  by  plaintiff  in  his  name,  but  as  agent 
for  George  D.  Hayden,  w-ho,  before  the  commencement  of 
this  suit,  was  and  is  indebted  to  defendant  on  three  notes,  two 
for  $1,000  each  and  one  for  $300  (describing  notes),  signed  by 
Geo.  D.  and  Sarah  Hayden,  which  notes  became  due  before 
the  commencement  of  the  suit,  and  offers  to  set  off  and  allow 
against  demand  sued  for  so  mucli  of  said  money  due  from 
Baid  George  D.  Hayden  to  defendant  as  will  be  suflScient  to 
satisfy  and  discharge  such  demand.  No  findings  of  law  were 
requested  on  behalf  of  either  party.  The  court  found  the 
issues  for  defendant  and  rendered  judgment  against  plaintiff 
for  costs,  whereupon  plaintiff  took  this  appeal,  liis  motion 
for  a  new  trial  having  been  overruled.  It  appears  from  the 
evidence  said  George  D.  Hayden  had  been  engaged  in  business 
in  Alton  until  August  2,  1887,  wlien  he  disappeared,  leaving 
no  one  in  charge  of  his  business;  that  a  few  days  after  his  de. 
parture,  his  brother,  the  appellant,  came  to  Alton,  and,  as  he 
says,  at  the  instance  of  creditors  of  George  D.  Hayden,  took 
charge  of  the  business  as  the  agent  of  his  brother  to  look  after 
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it  until  it  should  be  ascertained  where  his  brother  was.  Dor- 
ing  the  time  he  was  so  acting,  and  on  September  3,  18S7,  he 
opened  an  account  with  appellee  in  the  name  of  "William  H. 
Hayden,  agent,"  and  between  September  3  and  7,  1887,  de- 
posited with  appellee  to  the  credit  of  that  account  $566.54; 
against  this  account  a  check  for  $40  and  one  for  $22.50  had 
been  drawn  by  appellant  and  paid  by  the  bank,  leaving  a  balance 
of  $504.04,  to  recover  which  this  suit  is  brought.  It  is  claimed 
on  behalf  of  appellant  that  this  deposit  was  made  by  him  in 
his  own  name;  that  it  was  received,  accepted  and  entered  by 
appellee  upon  its  books  as  his;  that  the  greater  part  of  it  was 
deposited  and  to  be  appropriated  for  a  certain  specific  purpose 
with  the  onsent  of  the  bank,  and  under  this  state  of  facts  ap- 
pellee had  no  lien,  as  a  bank,  upon  the  sum  deposited  for  the 
debt  of  George  D.  Haydeti,  and  had  no  legal  right  to  apply 
such  balance  of  the  deposit  as  a  credit  upon  the  note  of  George 
D.  and  Sarah  Hayden,  or  set  oif  such  note  against  said  balance. 
The  state  of  facts  so  claimed  to  exist  was  denied  on  behalf  of 
appellee,  and  on  its  behalf  it  is  claimed  the  money  was  de- 
posited by  plaintiff  as  the  money  of  George  D.  Hayden,  and 
it  w^as  so  understood  and  made  known  to  defendant  by  plaint- 
iff; that  the  plaintiff  was  acting  with  defendant  in  depositing 
this  money  as  the  agent  of  George  D.  Hayden  in  conducting 
the  business  out  of  which  the  money  deposited  was  derived. 
The  evidence  introduced  in  support  of  these  disputed  facts  by 
the  respective  parties  was  conflicting,  but  the  trial  court,  who 
saw  the  witnesses  and  heard  them  on  the  stand  while  being 
examined  as  such,  occupied  a  position  and  had  an  opportunity 
enabling  it  to  determine  more  accurately  and  fairly  the  w-eight 
and  credit  to  be  given  the  testimony  of  each  witness  than  is 
afforded  this  court,  and  has  settled  that  conflict  and  deter- 
mined the  disputed  facts  in  favor  of  defendant  below.  Such 
finding  ought  not  to  be  disturbed  imless  it  is  manifestly  and 
clearly  wrong.  We  have  carefully  examined  all  the  evidence 
contained  in  the  record  and  are  satisfied  the  court  below  was 
warranted  in  finding  that  plaintiff,  as  agent  of  George  D. 
Hayden,  deposited  the  money  with  the  bank  as  George  D. 
Hayden's  money,  derived  from  his  business  then  being  carried 
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on  bj  plaintiff  as  his  agent;  that  defendant  was  notified  of 
these  facts  at  the  time  said  account  was  opened,  and  was  never 
informed  to  the  contrary,  and  that  no  part  of  the  money  so 
deposited  was  set  apart  or  appropriated  for  any  specific  pur- 
pose with  the  knowledge  or  consent  of  the  bank;  and  in  say- 
ing this  we  are  not  nnmindful  of  the  fact  that  Wade  testified, 
after  the  balance  of  the  deposit  had  been  indorsed  as  a  credit 
upon  the  note  of  Greorge  D.  and  Sarah  Uayden,  and  plaintiff 
was  told  of  it  and  made  no  objection,  plaintiff  told  him  there 
were  some  debts  incurred  he  felt  morally  bound  to  pay,  and 
exhibited  a  memorandum  showing  the  nature  and  amounts 
thereof,  aggregating  $207.11,  and  said  if  this  sum  was  allowed 
him  he  had  no  objection  to  such  application  of  tlie  balance, 
and  thereupon  witness,  after  consultation  with  his  associates  hi 
the  bank,  agreed  to  the  request  and  consented  to  allow  him 
that  sum.  No  lawful  consideration  supports  such  promise, 
and  the  next  day  the  plaintiff  repudiated  the  arrangement  by 
bringing  this  suit. 

If  this  finding  of  the  court  was  justified  by  the  evidence,  the ' 
questions  remaining  to  be  decided  are,  could  defendant  below 
set  off  a  debt  of  George  D.  Ilayden  against  the  demand  sued 
for?  And  was  the  note  u})on  which  said  balance  was  indorsed 
as  a  credit  a  debt  of  his?  Both  these  questions,  we  thinki 
must  be  answered  in  the  affirmative. 

When  appellant  claimed  and  was  known  to  be  acting  for 
George  D.  Hayden  merely  as  his  agent,  his  acts  and  contracts 
must  be  deemed  to  be  the  acta  and  contracts  of  his  principal 
only,  and  "involve  no  personal  responsibility  on  the  part  of 
appellant."  Story  on  Agency,  Sec.  2C1,  et  seq.  And  in  an 
action  by  him  to  recover  money  due  his  principal,  a  debt  of 
the  principal  may  be  set  off.  Huntington  v.  Knox,  7  Cush. 
371.  If  the  suit  is  brought  in  the  name  of  the  agent  instead  \ 
of  tlie  principal,  upon  any  contract  knowingly  made  by  the 
former  for  the  latter,  the  other  contracting  party  will  gener- 
ally be  entitled  to  make  the  same  defense,  and  establish  the 
same  claims  against  the  agent  that  he  would  be  entitled  to  if 
the  suit  was  brought  in  the  name  of  the  principal.  Story  on 
Agency,  Sec.  4.04, 
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Where  a  depositor  is  indebted  to  a  bank,  the  latter  has  the 
right  to  apply  so  much  as  may  be  necessary  of  the  funds 
deposited,  undisposed  of  and  remaining  in  its  bands,  to  the 
payment  of  his  matured  indebtedness.  Commercial  Bank  of 
Albany  v.  Hughes,  17  Wend.  94;  Morse  on  Banks  and  Bank- 
ing, 27.  But  appellant  insists  that  a  bank  lias  a  right  of  set- 
off against  a  deposit  only  in  a  case  where  a  depositor  and 
debtor  is  the  same  person,  and  that  here  appellant  is  the  depos- 
itor and  his  principal  is  the  debtor;  hence,  under  the  rule, 
defendant  was  not  entitled  to  the  set-off  claimed.  In  law, 
however,  under  the  facts  found,  George  D.  Hayden  was  the 
depositor,  notwithstanding  the  deposit  was  made  by  his  a^ent. 
The  authorities  cited,  and  many  others  not  cited,  support  the 
view  we  have  expressed.  If  the  finding  of  the  trial  court  was 
justified  by  the  evidence,  the  debt  of  George  D.  Hayden  due 
defendant  was  properly  allowed  as  a  set-off  against  the 
demand  sued  for.  Appellant  claims,  however,  that  the  note 
u  )on  which  the  credit  of  $504.04  balance  of  deposit  sned  for 
was  indorsed,  was  not  a  debt  of  George  D.  Hayden's,  but  was 
a  joint  debt  of  him  and  Sarah  Hayden,  and  therefore  not  a 
proper  set-off  against  his  separate  demand.  The  note  reads 
as  follows: 

"$1,000  Altqn,  April  22,  1887. 

"Ninety  days  after  date  I  promise  to  pay  to  the  order  of 
Alton  National  Bank  one  thousand  dollars,  with  interest  at 
eight  per  cent,  per  annum  until  paid,  for  value  received,  pay- 
able at  the  Alton  National  Bank. 

"  Geo.  D.  Hayden, 
"  Sarah  Hayden." 

On  this  note  appellee  could  maintain  suit  against  George  D. 
Hayden  alone,  and  if  so,  no  legal  objection  forbids  its  allow- 
ance as  a  set-off  against  any  separate  demand  of  his  against 
appellant.  Set-off  of  a  joint  and  several  note  against  the  debt 
claimed  to  be  due  one  of  the  makers  is  admissible.  Stadler  v. 
Parmlee,  10  Iowa,  23,  White  v.  Eogers,  6  Blackf.  436,  and 
numerous  other  cases  annoimce  this  rule. 
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We  conclude,  therefore,  said  note  was  a  proper  set-off  as  a 
debt  of  George  D.  Hayden  against  the  demand  sued  for,  and 
theconrt  below  did  not  err  in  so  holding. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Frank  Freishenmeyer  et  al. 

V. 

Bernhard  Lehmkuhl. 

Creditor's  Bills  —  Fraudulent  Conveyances  —  Mortgage  —  Badges  qf 
Fraud. 

1.  Upon  a  creditor's  bill  seeking  to  have  a  mortjBrapre  declared  fraudulent 
and  the  property  named  therein  subject  to  execution,  this  court  holds  that 
the  allpgations  06  fraud  are  not  sustained  by  the  evidence. 

2.  The  omifision  of  the  wife  of  a  mortgrajfor  to  sign  the  mortgiige  and  the 
failure  to  provide  in  the  note  secured  for  the  annual  payment  of  interest,  are 
not  8uch  badges  of  fraud  as  yill  sustain  a  decree  declaring  the  mortgage 
freadulent. 

3.  An  insolvent  debtor  may  secure  a  bona  fide  creditor  without  being 
chargeable  with  fraud,  although  others  are  left  unsecured. 

K.   The  burden  of  proof  is  upon  one  who  alleges  fraud. 

[Opinion  filed  October  19,  1888.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Franklin  A.  McConaught,  for  appellants. 

Tlie  law  is  well  settled  in  this  State  that  a  debtor  can  always 
prefer  one  creditor  to  the  exclusion  of  all  others  and  pay  hini 
in  full.  Francis  v.  Eankin,  84  111.  169;  Morris  v.  Tillson,  81 
111.  607;  Welsch  v.  Werschem,  92  111.  115;  Tomlinson  v. 
Mathews,  98  111.  178;  Goembel  v.  Arnett,  100  111.34;  Storey 
r.  Agnew,  2  111.  App.  353;  Axtcll  v.  Cullen,  3  111.  App.  527 

Fraud  is  not  presumed.  Pratt  v.  Pratt  et  al.,  96  111.  184; 
Jewett  et  al.  v.  Cook,  81  111.  260;  Hatch  et  al.  v.  Jordan,  74 
111.  414. 
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The  burdcD  of  proving  fraud  rests  upon  the  party  alleging 
it.  O'Neal  v.  Boone  et  al.,  82  III.  589;  Waterman  v.  Donal- 
son,  43  111.  29. 

Both  ]iarties  must  contemplate  fraud.  Hessing  v.  McClos- 
key,  37  111.  341;  Brown  v.  Tiiley,  22  111.  45. 

The  creditor  is  not  affected  by  notice  of  other  daime.  Ax 
tell  V.  Cullen,  3  111.  App.  527. 

It  is  not  contended  by  counsel  here  that  in  a  suspicious  case 
the  fact  that  appellants  could  not  give  the  exact  amounts 
within  a  few  fractions,  some  years  having  elapsed,  that  the 
m  H'tgage  is  for  live  years,  and  not  signed  by  wife,  which  are, 
perhaps,  "badges  of  fraud,"  "ear  marks  of  fraud,"  "circum- 
st:uices  of  fraud,"  "evidence  of  fraud,"  or  "arguments  of 
fraud,"  m'ght  not  have  some  weight;  but  when,  as  in  this 
case,  there  is  no  fraud  or  suspicion  of  bad  faith  urged,  and 
none  can  be,  these  circumstances  amount  simply  to  nothing. 
Suspicious  circumstances,  when  surrounding  a  doubtful  case, 
will,  of  course,  be  entitled  to  some,  perhaps  much,  considera- 
tion; when  the  fairness  and  honestv  of  the  transaction  is 
demonstrated  and  unquestioned,  then  the  circumstances  can 
not  overcome  the  fact  which  is  proved;  in  a  case,  too,  where 
we  are  only  called  upon  to  deny,  not  prove  our  case.  Both 
appellants  were  called  by  com|>lainant;  testified  in  a  straight- 
forward manner  as  to  the  whole  transaction ;  were  not  con- 
tradicted; and  this  was  all  the  evidence. 

'*Its  only  effect,"  says  an  author,  speaking  of  these  circum- 
stances or  arguments  of  fraud,  "in  general,  is  to  require  a 
more  stringent  proof  of  the  consideration  for  the  transfer  and 
the  good  faith  of  the  parties  than  would  be  demanded  where 
no  such  suspicion  of  unfairness  exists."  Bump  on^  Fraudulent 
Conveyances,  page  76,  citing  Terrell  v.  Green,  11  Ala.  207. 

The  decree  in  this  case  is  technically  erroneous,  and  must 
be  reversed.  It  should  have  been  in  the  alternative,  giving 
the  defendant  Behrmann  a  certain  time  to  pay  off  the  com- 
plainant's judgment  before  directing  sale  under  execution. 
Patterson  v.  McKinnev,  97  111.  41. 


Messrs.  Turner  <fe  Holder,  for  appellee. 
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Section  4,  chapter  59,  Vol.  1,  p.  1196,  Starr  &  C,  reads : 

"Ererj  gift,  grant,  conveyance,  assignment  or  transfer  of,  or 

chrge  upon  any  estate,  real  or  personal,  or  right  or  thing  in 

motion,  or  any  rent  or  profit  thereof,  made  with  the  intent  to 

disturb,  delay,  hinder  or  defraud  creditors  or  other  persons, 

*    *    *     shall  be  void  as  against  such  creditors,"  etc. 

A  debtor  in  failing  circumstances  is  only  allowed  to  place 

his  property  beyond  the  reach  of   his  creditors  by  making  a 

greneral  assignment  of   it,  when  he  does  so  for  the  benefit  of 

tlie  creditors,  by  devoting  it  unreservedly  to  the  payment  of 

his  debts,  and  not  with  a  view  to  his  advantage  in  delaying 

until  a  favorable  time  the  appropriation  of  the  property  for 

such  purpose.     Nesbitt  v.  Digby,  13  111.  3S7;  Merry  v.  Bost- 

wick,  13  111.409;  Boies,  administratrix,  v.  Henney,  32  111.  139; 

Plielps  V.  Curtis,  SO  111.  113. 

A  debtor  can  not  convey  to  a  hon.a  fide  creditor  so  as  to 
hinder  and  delay  other  creditors.  Merry  v.  Bostwick,  13  IP. 
398;  Power  V.  Alston,  93  111.  587;  Emerson  v.  Bemis,  69  111. 
537;  Idloore,  administrator,  v.  Wood,  100  111.455;  Lawsen  v. 
FuDk,  108  111.  507. 

lu  tlxe  case  of  Merry  v.  Bostwick,  supra^  the  Supreme 
Court  saj:  "We  think  the  evidence  does  show  that  Bostwick 
was  indebted  to  Leeher  in  some- amount;  but  this  circum- 
stance does  not  relieve  the  transaction  from  the  taint  of  fraud 
in  law.  The  statute  makes  void  all  convevances  made  with 
the  intent  to  delay,  hinder,  or  defraud  creditors  of  their  just 
and  lawful  claims." 

This  doctrine  has  been  approved  in  Reed  et  al.  v.  Nixon, 

4oln.  324,  where  it  is  said:    "If  the  object  in  making  the 

mortgage  was  to  hinder  or  delay  creditors,  the  instrument 

was  not  purged,  because  the  grantor  may  also  have  had  some 

other  purpose  in  view."     And  also  in  Hansen  v.  Dennison,  7 

Br.  77. 

If,  then,  the  mortgage  from  Freischenraeyer  to  Behrmann 
was  made  to  delay  complainant  in  tlie  collection  of  his  judg- 
ment, it  is  void  in  law,  even  though  Freischenmeyer  owed 
Behrmann  something. 
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Phillips,  J.  This  was  a  creditor's  bill  filed  by  appellee 
against  appellant,  charging  the  recovery  of  a  judgment  by 
appellee  against  Frank  Freifcchenincyer  November  13,  1885, 
in  the  County  Court  of  St.  Clair  county  for  the  sum  of 
$838.85,  the  issuing  execution  on  that  judgment  November 
20,  1885,  return  February  1,  1885,  "no  property  found,"  and 
charging  defendants  in  execution  as  being  insolvent.  That 
prior  to  the  rendition  of  the  judgment,  but  after  the  indebt- 
edness upon  which  the  judgment  was  rendered  was  contracted, 
on  the  23d  of  October,  1885,  defendant  in  execution  made  a 
mortgage  to  Henry  Behrmann,  one  of  the  appellants,  to  secure 
a  note  for  the  sum  of  $1,000,  bearing  interest  at  the  rate  of 
eight  per  cent,  per  annum,  due  five  years  from  date,  and  to 
secure  this  note  executed  a  mortgage  on  certain  property  in 
the  bill  described  ;  that  the  premises  mortgaged  was  the 
homestead  of  the  judgment  debtor,  and  his  wife  did  not  join 
in  the  execution  of  the  mortgage;  avers  the  mortgage  was 
fraudulent;  that  the  note  was  without  consideration  and  was 
made  to  defraud  creditors,  and  asks  to  have  the  mortgage  de- 
clared fraudulent  and  void  and  that  the  property  iiiortgaged 
be  declared  subject  to  execution.     Oath  to  answer  is  waived. 

The  answer  to  the  bill  denies  all  .allegations  except  the 
making  of  the  mortgage  and  that  premises  are  occupied  as  a 
homestead,  and  alleges  that  the  mortgage  was  given  by  the 
mortgagor  to  secure  the  mortgagee  for  money  before  that 
time  advanced,  and  to  indemnify  liim  for  assuming  various 
indebtedness  of  the  mortgagor  on  which  the  mortgagee  was 
security.  Avers  the  mortgage  was  given  in  good  faith  for  a 
good  and  valuable  consideration.  Replications  tiled,  and  on 
hearing  the  defendants  were  called  as  witnesses  by  complain- 
ant in  bill.  The  testimony  of  mortgagor  is  that  the  mortga- 
gee hix'd  paid  one  note  for  $154,  and  three  notes  of  $100  each, 
on  which  he  was  surety  for  the  mortgagor,  and  on  another 
note  for  $310  on  which  he  was  surety,  he  had  taken  up  some. 
The  names  of  payees  of  notes  are  given.  Further  states  that 
mortgagee  had  advanced  to  him  cash,  a  loan,  in  1883,  for  $77, 
and  in  1884  for  $25,  and  then  states  that  he  can  not  give  all 
the  items. 
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The  mortgagee,  on  being  called  by  complainant,  testified  to 
same  facts,  but  one  of  the  notes,  stated  by  the  mortgagor  as 
$100,  he  states  to  be  $106,  and  names  an  additional  note  of 
8108,  and  the  $310  note  is  stated  to  be  $315,  and  states  cash 
advanced  the  same  araonntsas  given  by  the  mortgagor,  with  an 
additional  $50.  Both  witnesses  state  the  mortgage  was  made 
in  good  faitli  to  secure  a  valid  indebtedness.  The  several 
amounts  stated  make  up  the  amount  of  the  note  secured  by 
mort2:age.  The  value  of  the  property  mortgaged  is  stated  to 
be  $4,000  to  $5,000. 

This  was  substantially  all  the  evidence  in  the  case.     The 
court  entered  a  decree  as  prayed  for  in  the  bill. 

The  evidence  does  not  show  that  the  note  was  without  a 
consideration;  on  the  contrary,  it  appears  from  the  evidence 
tliat  the  mortgagor  was  actually  indebted  to  the  mortgagee  in 
the  amount  of  the  note  secured  bj^  mortgage  in  good  faitli. 
The  mortgage  to  secure  the  same  must  then  stand  and  be  held 
valid  and  binding  as  between  the  parties,  unless  shown  to  be 
fraudulent  in  law  or  fact.  It  can  not  be  held  fraudulent 
because  a  debtor  consents  to  secure  a  creditor  for  a  debt,  owing 
in  good  faith ;  nor  is  fraud  to  be  presumed,  but  the  burden  ot 
proving  it  rests  on  the  party  alleging  it. 

The  absence  of  evidence  showing  fraud  in  fact  in  this  case 
then  leaves,  as  the  only  question  to  be  determined,  whether 
there  is  fraud  in  law.    The  appellee  insists  that  the  fact  of  this 
note  having  been  given  on  five  years'  time,  without  the  inter- 
est provided  for  being  paid  annually,  and  the  fact  that  the 
wife  of  mortgagor  did  not  sign  the  mortgage  and  release  home- 
stead, are   such   badges  of  fraud  that  this  decree   should  be 
affirmed.     We  can  not  so  hold.     We  do  not  in  this  case  find 
any  sufficient  facts  shown  by  this  evidence  on  which  the  decree 
can  be  sustained. 
The  decree  is  reversed  and  cause  remanded. 

Heversed  and  remanded. 
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Joseph  Snell 

V. 

The  People  of  the  State  of  Illinois, 

Criminal  Law — Disturbance  of  the  Peace — Indictment — Motion  to  Quash 
— Sec.  56,  Criminal  Code — Practice. 

1.  Where  an  indictmant  cbarg^es  a  crime  in  the  words  of  the  statute, 
additional  words  may  be  rejected  as  surplusage. 

2.  Where  the  certificate  of  the  bill  of  exceptions  does  not  Rhow  that  it 
contains  all  the  evidence  and  instructions,  errors  assigned  touching  these 
matters  will  not  be  considered. 

[Opinion  filed  October  19,  1888.] 

Appeal   from  the  County  Court  of  Wayne  County;  the 
Hon.  "E.  C.  Krameb,  Judge,  presiding. 

Mr.  KuFUS  Cope,  for  appellant. 

Mr.  J.  R.  Cbeiqhton,  State's  Attorney,  for  appellee. 

Phillips,  J.  This  was  an  indictment  under  Sec.  56  of  the 
Criminal  Code.  Tiiere  are  two  counts,  one  charging  the  dis- 
turbiince  of  the  peace  and  quiet  of  a  certain  family;  the  other 
charging  the  disturbance  of  the  peace  and  quiet  of  a  neigh- 
borhood; in  other  respects  the  counts  are  the  same.  The 
charging  part  of  the  first  count  is,  "did  disturb  the  peace  and 
quiet  of  Lucy  Mix,  then  and  there  residing,  by  loud  and  bois- 
terous language,  and  by  threatening  to  fight  and  by  fighting 
and  by  other  disorderly  conduct;"  and  the  first  error  assigned 
is  the  overruling  a  motion  to  quash  the  indictment;  and  the 
objection  taken  is,  that  the  words,  "and  by  other  disorderly 
conduct,"  are  so  general  that  they  do  not  charge  any  acts  with 
sufficient  certainty. 

The  indictment  charges  a  disturbance  of  a  family  "by 
threatening  to  fight  and  by  fighting,"  in   the  words  of  the 
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statute ;  and  while  under  that  section  the  indictment  can  not 
charge  an  offense  except  what  is  made  an  offense  by  the' stat- 
ute, still  the  use  of  the  wordaj,  "  and  by  other  disorderly  con- 
duct," would  not  render  an  indictment  bad,  that  it  must  be 
quashed.  Where  the  offense  is  sufficiently  charged  in  other 
words  in  the  indictment,  these  words,  "  and  other  disorderly 
conduct,"  may  be  rejected  as  surplusage,  and  still  leave  the 
indictment  sufficiently  charging  an  offense  in  the  language  of 
the  statute  under  that  section.  There  was  no  error  in  over- 
ruling the  motion  to  quash. 

The  other  points  raised  by  the  assignment  of  errors  can  not 
be  considered  by  us,  as  the  certificate  to  the  bill  of  exceptions 
does  not  show  that  either  all  the  evidence  or  instructions  are 
incoi-porated  in  the  record. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


George  Forloup 

V. 

John  A.  Bowlin  et  al. 


Trespass — Beal  Property — Ti^st  Deed — Rent — Attornment — Evidence 
— Distress  Warrant, 

1 .  The  fifrantee  in  a  deed  of  trust  can  not,  after  condition  broken,  without 
entry  or  attornment,  proceed  to  collect  rent  from  a  person  in  possession 
who  is  not  a  party  to  such  deed. 

2.  It  is  proper  to  allow  a  distress  warrant  in  the  hands  of  a  constable, 
aUhou{2rh  not  served,  to  be  introduced  in  evidence  in  an  action  of  trespass 
to  which  he  is  a  defendant,  as  going  to  show  his  reason  for  being  present 
upon  the  occasion  in  question. 

3.  In  an  action  of  trespass,  the  evidence  being  conflicting,  this  court  sus- 
tains the  finding  for  the  defendants. 

[Opinion  filed  October  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Perry  County;  the  Hon. 
Amob  Watts,  Judge,  presiding. 
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This  was  an  action  brought  by  appellant  against  appellees 
in  trespass.  The  declaration  contained  two  counts — one  quare 
clatcsum  freijit^  the  other  de  honu  OAportatis;  a  jurj  was 
waived  and  trial  by  court.  The  judgment  for  defendants,  and 
plaintiff  appealed.     The  opinion  states  the  facta, 

V 

Mr.  E.  W.  S.  Wheatley,  for  appellant. 
Mr.  B.  W.  Pope,  for  appellees. 

Phillips,  J.  >  The  appellant  was  tenant  of  John  A.  Bowlin, 
one  of  appellees,  in  certain  premises  in  Jackson  county,  Illi- 
nois, for  which  rent  was  to  be  paid  at  the  machine  in  kind, 
one-third  of  the  crops  raised.  Appellant  lived  in  Perry 
county,  Illinois,  on  the  E.  J  W.  J  S.  W.  J  Sec.  33,T.  6  S.,  R  1, 
W.  3d  P.  M.,  and  hauled  the  grain  in  the  straw  from  appellee 
Bowlin's  premises,  in  Jackson  county,  to  the  premises  occu- 
pied by  appellant  in  Perry  county,  there  to  be  threshed. 

This  was  in  the  fall  of  A.  D.  1886.  Some  years  prior 
thereto  one  August  Ileinzman,  with  Anna,  his  wife,  executed 
a  certain  deed  of  trust  to  Joseph  S.  Slawson  on  said  E.  J  W.  J 
S.  W.  J  Sec.  33,  T.  6  S,,  R.  1,  W.  3d  P.  M.,  to  secure  the  pay- 
ment of  one  certain  promissory  note  for  the  sum  of  $400,  with 
interest  from  date  at  the  rate  of  ten  per  cent,  per  annum, 
payable  annually,  due  four  years  after  date.  Said  note  and 
deed  of  trust  were  of  date  January  12,  18781  The  note  was 
paj^able  to  Josej^h  N.  Slawson  and  by  him  assigned  and  in- 
dorsed to  John  A.  Bowlin,  one  of  appellees.  August  Heinz- 
man  died,  and  his  wife,  Anna,  married  appellant,  and  appellant 
and  Anna,  his  wife,  occupied  such  premises  and  farmed  the 
same. 

The  deed  of  trust  contained  the  following  clause: 

"  And  it  is  hereby  agreed  by  the  first  party  that  the  sheriff 
of  Perry  county,  Illinois,  may  sell  said  premises  upon  the 
conditions  hereinafter  named,  in  case  of  default  in  payment, 
to  the  second  party  or  to  any  other  person  or  persons,  and 
convey  the  same  to  the  purchaser  by  deed.  Together  with 
all  and  singular  the  tenements,  hereditaments,  privileges  and 
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appurteDances  thereunto  belonging  or  in  anywise  appertain- 
ing, with  the  rents,  issues  and  profits  thereof,  and  all  the  es- 
tate, interest  and  claim  whatsoever  of  the  said  party  of  the 
first  part,  in  law  as  well  as  in  equity,  in  and  to  the  premises 
lierebj  conveyed." 

After  the  note  was  indorsed  to  Jolin  A.  Bowlin,  and  same 
being  due,  he  claimed  he  was  entitled  to  rent  on  said  premises 
bj  virtue  of  the  clause  above  quoted,  and  testifies  that  he  no- 
tified appellant  and  hid  wife  that  if  they  remained  on  said 
premises  another  year  he  would  claim  rent  for  same,  to  which 
claim  of  appellee  the  appellant  remained  silent,  so  far  as  this 
proof  shows. 

Li  the  fall  of  1886,  the  appellee,  John  A.  Bowlin,  was 
by  appellant  notified  that  at  a  certain  date  he,  appellant, 
would  thresh  the  grain  raised  on  appellee  Bowlin's  premises, 
and  he  could  get  his  rent  at  the  machine  in  kind.  Bowlin 
came  with  wagons  and  received  that  rent. 

After  receiving  that  rent,  Bowlin  claimed  that  by  virtue  of 
said  deed  of  trust  he  was  entitled  to  collect  rent  for  the  prem- 
ises in  Perry  county  occupied  by  appellant,  and  further  claimed 
he  had  issued  a  distress  warrant  and  placed  the  same  in  the 
hands  of  one  Charles  Swigert,  a  constable,  one  of  appellees. 
Appellant  denied  the  right  of  appellee  Bowlin  to  collect 
rent,  and  denied  all  liability  for  any  rent  on  the  premises  in 
the  deed  of  trust  described. 

Whereupon  appellee  John  A.  Bowlin  directed  a  levy  of  the 
distress  warrant,  and  also  directed  Massoit  Bowlin,  one  of  ap- 
pellees, to  place  on  the  wagon  certain  sacks  of  grain.  Aj)])el- 
Ice  Massoit  Bowlin  then  seizing  one  of  the  sacks,  aj)pellant 
caught  hold  of  the  same  sack,  whereupon  Massoit  Bowlin 
struck  and  knocked  down  appellant.  The  machine  was  stopped 
and  there  was  much  quarreling,  after  w^hich  the  appellees 
loaded  one  sack  more  tlian  one-third  of  the  grain  raised  on 
the  premises  in  the  deed  of  trust  described,  and  hauled  oS 
the  same. 

Appellant  brings  his  action  of  trespass  and  files  his  declara- 
tion, containing  two  counts — one  trespass  quare  clatisurrh 
fregit^  the  other  de  bonis  asportatls — and  to  maintain  the 
iijsue  on  his  part  shows  the  above  facts. 
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Appellees,  as  a  matter  of  defense,  introduced  evidence  tend- 
ing to  show  that  after  appellees  liad  placed  on  the  wagon  one 
sack,  the  appellant  consented  that  appellee  John  A.  Bowlin 
filionld  take,  as  his  rent,  one-tliird  of  the  grain  raised  on  the 
premises  in  the  deed  of  trust  described,  and  that  he  should 
dispose  of  the  same,  and  that  should  be  a  settlement  of  all 
lawsuits  and  difficulties  between  them;  that  the  grain  was 
liauled  oflf,  sold  and  credited  on  the  note  in  the  deed  of  trust 
detcribed. 

This  claim  of  appellees  that  appellant  consented  to  the  de- 
livery of  grain  as  rent,  and  the  same  to  be  in  settlement  of  all 
lawsuits  and  difficulties  between  them,  is  denied  by  ap]jellant, 
and  evidence  is  introduced  tending  to  sustain  him  in  that 
denial. 

The  appellees  were  there  to  receive  rent  of  the  Jackson 
county  land  on  tlio  invitation  of  appellant,  or  to  aid  John  A. 
Bowlin  in  getting  that  rent.  After  receiving  that,  appellee 
John  A.  Bowlin  claimed  rent  for  the  land  in  Perry  county 
occupied  by  appellant,  and  his  right  to  have  rent  for  the  same 
was  denied.  Ap[)ellees'  claim  that  he  was  entitled  to  the  same 
by  virtue  of  the  terms  and  conditions  of  the  deed  of  tru&t 
above  quoted  can  not  be  sustained. 

Appellant  was  not  a  party  to  that  mortgage;  his  right  to 
the  crop  raised  was  by  a  right  of  occupancy  thatexisted  merely 
by  con^•ent  of  his  wife,  who  had  mortgaged  the  same,  but 
Furlouf  had  never  attorned  to  the  appellee.  It  was  true  that 
there  was  condition  broken,  but  there  had  never  been  an  entrv 
by  the  grantee  in  the  deed  of  trust  for  condition  broken,  and 
even  the  mortgagor  is  not  required  to  account  to  the  mort- 
gagee for  rents  and  ])rotits  while  he  remains  in  possession. 
Moore  V.  Titman,  44  111.  367. 

After  condition  broken  the  mortgagee  may  enter  and  render 
his  security  productive  by  the  rece[)tion  of  the  rents  and  profits. 
Id.  But  this  ap])ellaut  does  not  st;ind  in  a  position  that  with- 
out entry  for  condition  broken  or  attornment  the  appellee 
would  have  a  right  to  distrain. 

The  appellee  John  A.  Bowlin,  however,  was  there  to  re- 
ceive rent  for  his   Jackson  county  land  at  the  invitation  of 
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appellant.  He  took  with  liim  certain  other  parties,  who  are 
also  appellees,  to  aid  him,  and  also  the  constable,  Charles 
Swigert,  to  whom  he  had  delivered  a  distress  warrant.  That 
distress  warrant  was  introduced  in  evidence,  although  the  same 
had  never  been  levied,  and  the  admission  of  the  distress  war- 
rant in  evidence  is  assigned  as  error.  The  appellee  Swigert, 
the  constable,  liad  the  right  to  show  the  circumstances  under 
which  he  was  on  the  premises  and  that  he  was  there  with  a 
di>tre8S  warrant  placed  in  his  hands  as  an  ofScer  and  the  fact 
of  the  distress  warrant  being  in  his  hands  was  proper  for  him 
to  show.  As  the  constable,  Charles  Swigert,  was  made  a  de- 
fendant in  this  action,  he  had  a  right  to  show  that  he  acted  in 
good  faith  and  with  reasonable  prudence,  ^o  recover  exem- 
plary damages  from  him  it  nmst  appear  that  he  was  actuated 
by  malice  or  a  reckless  disregard  of  the  rights  of  appellant. 
Becker  v.  Dupree,  76  111.  167. 

To  prevent  a  recovery  of  exemplary  damages  he  had  a  right 
to  show  that  he  was  there  as  an  officer  with  a  distress  warrant 
and  that  he  acted  with  reasonable  prudence.  There  was  no 
error  in  allowing  the  disti'ess  warrant  to  go  as  evidence  on  the 
trial. 

There  is  here  no  count  in  trespass  vi  et  armis,  nor  were  any 
propositions  of  law  submitted  to  the  court  to  be  held  or  re- 
fused, a  jury  having  been  waived  and  a  trial  by  the  court. 
The  only  remaining  question  raised  by  appellant  is  whether 
the  evidence  authorized  finding  defendants  not  guilty.  The 
trial  court  had  the  evidence  of  the  witnesses  in  reference  to 
the  direct  issue  as  to  whether  the  removal  of  the  grain  was 
consented  to  by  appellant,  and  that  the  same  was  to  be  a  settle- 
ment of  all  difficulties  and  law  suits  between  them;  that  after 
the  grain  was  all  loaded  "they  shook  hands  on  it,"  and;  to  say 
the  least,  the  evidence  on  this  point  was  conflicting,  but  it  can 
not  be  said  there  was  no  evidence  tending  to  sustain  this  ver- 
dict, and  where  there  is  conflicting  evidence  to  sustain  the 
verdict,  though  the  evidence  may  be  conflicting,  unless  the 
verdict  is  manifestly  wrong  a  new  trial  will  not  be  granted. 
City  of  Chicago  v.  Ferguson,  60  111.  200;  City  of  Galesburg 
V.  Higley,  61  111.  287;  Fitch  v.  Zimmer,  62  111.  126;  White  v. 
Clayes,  32  111.  325. 
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We  can  not  say  this  verdict  was  manifestly  wrong.     Find 
ing  no  error  in  this  record  the  judgment  will  be  aflSni.ed. 

Judgment  affimiecL 


Mary  Price  and  Rebecca  Foreman,  Adm'rs, 

V. 

The  American  Bible  Society  and  the  Missionary 
Society  of  the  M.  E.  Church  of  the 

United  States. 

Corporations — Service  of  Process — Publication'— Sec.  5,  Practice  Act — 
Proceedings  in  Rem. 

In  an  action  inawurap'^it  against  non-resident  corporations,  it  is  improper 
to  sus>tain  a  motion  to  quasb  service  because  obtained  by  publication. 

[Opinion  filed  October  19,'  1888.] 

Appeal  from  Circuit  Court  of  St.  Clair  County ;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Koerneb,  for  appellants. 
Mr.  Geo.  P.  Strong,  for  appellees. 

Reeves,  J.  This  is  an  action  of  assumpsit.  The  defendant 
corporations  being  non-residents  of  this  State,  and  having  no 
agents  of  any  kind  upon  whom  service  of  summons  could  be 
made,  the  writ  was  returned  with  this  indorsement  by  the 
sheriff : 

"  This  writ  is  returned  not  served,  no  president,  clerk,  sec- 
retary, su]>erintendent,  general  agent,  cashier,  pnncipal  or  any 
agent  of  the  within  named  American  Bible  Society  and  Mis- 
sionary Society  of  the  Methodist  Episcopal  Church  being 
found  in  my  county." 

Tliereupon  the  plaintiffs  filed  an  affidavit,  setting  forth  that 
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llie  American  Bible  Society  and  the  Missionary  Society  of 
tlie  Methodist  Episcopal  Church  are  non-residents  of  the  State 
of  Illinois,  and  reside  in  the  city  of  New  York,  State  of  New 
York;  that  a  summons  had  been  issued  to  the  sheriff  of  St. 
Clair  eoiinty  in  the  cause,  and  returned  indorsed  as  above  set 
forth.  Publication  was  then  made  under  Sec.  5  of  the  prac- 
tice act,  and  in  due  time  proof  made  of  such  publication  and 
the  mailing  of  copies  of  the  same  to  the  Bible  Society  and  the 
Missionary  Society,  at  New  York  City,  New  York. 

The  defendants  moved  the  court  to  quash  the  service  by 
publication,  limiting  their  appearance  to  the  purpose  of  said 
motion,  which  motion  was  sustained  by  the  court  below.  To 
which  plaintiffs  excepted,  and  the  plaintiffs  declining  to  pro- 
ceed further  with  the  case,  it  was  dismissed  by  the  court.  By 
appeal  appellants,  plaintiffs  below,  bring  the  case  to  this 
court 

Sec.  5  of  the  practice  act  reads  as  follows: 

''An  incorporated  company  may  be  served  with  process  by 
leaving  a  copy  thereof  with  its  president,  if  he  can  be  found 
in  the  county  in  which  the  suit  is  brought;  if  he  shall  not  bo 
found  in  the  county,  then  by  leaving  a  copy  of  the  process 
with  any  clerk,  secretary,  superintendent,  general  agent,  cash- 
ier, principal,  director,  engineer,  conductor,  station  agent  or 
any  agent  of  said  company  found  in  the  county,  and  in  case 
the  proper  officer  shall  make  return  upon  such  process  that  he 
can  not  find  in  liis  county  any  clerk,  secretary,  superintendent, 
general  agent,  cashier,  principal,  director,  engineer,  conductor, 
station  agent  or  any  other  agent  of  said  company,  then  such 
company  may  be  notified  by  publication  and  mail  in  like  man- 
ner and  with  like  effect  as  is  provided  by  Sees.  12  and  13  of 
an  act  entitled:  "An  act  to  regulate  the  practice  in  courts  of 
chancery,"  approved  March  15,  1872. 

It  is  conceded  that  appellants  complied  strictly  with  this 
section  in  bringing  the  appellees  into  court  by  publication.  It 
is  contended,  however,  that  this  provision  of  the  statute  only 
relates  to  proceedings  in  rem^  and  if  intended  for  any  other 
case,  is  unconstitutional  and  void.  The  first  contention  is 
based  upon  the  fact,  as  claimed,  that  only  in  a  proceeding  in 
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rem  could  anj^  judgment  be  rendered  upon  such  a -Service,  and 
as  to  the  second  ]>oint,  it  is  argued  that  if  any  judorment  should 
be  rendered  upon  such  a  service,  except  in  a  ])roceeding  in  rem^ 
it  would  be  unconstitutional  and  void,  and  therefore  the  stat- 
utory provisions  authorizing  it  would  be  unconstitutional  and 
void.  TVhat  judgment,  if  any,  could  be  rendered  upon  the 
service  had  in  this  case,  does  not  seem  to  us  to  be  the  question 
presented  here  for  decision.  Was  the  service  by  publication 
pro])erly  quashed? 

This  is  the  only  question  presented  by  this  record.  TVhethcr 
upon  the  hearing  such  a  case  could  be  made  as  would  author- 
ize a  judgment  against  a])pellee8,  can  not  now  be  determined, 
becau4?e  we  can  not  know  what  the  case  made  will  be. 

We  think  the  Circuit  Court  erred  in  quashing  the  service. 
The  case  is  reversed  and  the  cause  remanded. 

jReveraed  and  remanded. 


•     The  City  of  McLeansboro 

V. 

AxxiE  Lay. 

'Mumnpnl  Corpora fxonB  —Defective  Sidewalk — Notice — Personal  Injuries 
—  Contributory  Negligence — Instructions — Evidence. 

1.  Reasonable  diligence  must  be  used  by  a  municipal  corporation  to  keep 
its  sidfiwalks,  wherever  located,  in  a  reasonably  safe  condition. 

2.  Notice  will  be  prt^sumed  where  a  sidewalk  has  been  out  of  repair  a 
considerable  length  of  time. 

3.  In  an  action  ag-ainst  a  municipal  corporation  to  recover  for  injuries 
suffered  through  a  defective  sidewalk,  this  court,  upon  a  review  of  the  evi- 
dence, declines  to  interfere  with  a  verdict  for  the  plaintiff. 

[Opinion  filed  October  19,  1888.] 

In"  error  to  the  Circuit  Court  of  Hamilton  County;  the 
Hon.  C.  C.  BoGos,  Judge,  presiding. 
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ifessrs.  A.  M.  Wilson  and  T.  B.  Stelle,  for  plaintiff  in 
error. 

"  So  far  as  the  qnestion  of  notice  to  a  city  of  defective  side- 
walk is  concerned,  the  law  is  well  settled  that  the  city  will  not 
be  held  liable  unless  it  has  notice  of  the  defective  walks,  or 
unless  it  has  notice  of  such  facts  and  circumstances  as  would, 
by  the  exercise  of  reasonable  diligence,  lead  a  prudent  person 
to  such  knowledge."  City  of  Chicago  v.  ilurphy,  84  111.  224; 
City  of  Chicago  v.  Stuarns,  105  111.  554. 

A  city  is  not  always  liable  for  an  injury  caused  by  a  defect- 
ive sidewalk.  Notice  of  the  defect  must  be  shown,  or  circum- 
stances from  which  it  may  be  inferred.  City  of  Peru  v. 
French,  55  LI.  318;  City  of  Chicago  v.  Murphy,  84  111.  224. 

It  is  the  duty  of  a  person  walking  on  the  sidewalk  to  use 
his  eyes  to  direct  his  footsteps,  and  failing  to  do  so  is  such 
negligence  as  to  preclude  a  recovery.  Village  of  Kewanee  v. 
Depew,  80  111.  119;  City  of  Quincy  v.  Barker,  81  111.  300. 

A  city  is  only  required  to  keep  its  sidewalks  in  a  reason- 
ably safe  condition.  Rockford  v.  Hildebrand,  61  111.  155; 
Village  of  Gibson  v.  Johnson,  4  111.  App.  288;  Chicago  v. 
McGiven,  78  111.  347;  Gridley  v.  Bloomington,  88  111.  47; 
City  of  Qiiincy  v.  Barker,  81  111.  300;  City  of  Bloomington  v. 
Reed,  2  111.  App.  542;  Chicago  v.  Bixby,  84  111.  85;  Gray  ville 
V.  Whitaker,  85  111.  349. 

A  judgment  will  be  reversed  when  the  verdict  is  manifestly 
against  the  weight  of  the  evidence.  Reynolds  v.  Lambert,  69  111. 
495;  C,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  111.  226;  Smith  v. 
Siocum,  62  111.  354;  Chicago  v.  McCarthy,  75  111.  602;  Rock 
Island  V.  Vanlandschoot,  78  111.  485. 

It  appears  in  evidence  that  the  city  used  reasonable  efforts 
to  keep  its  sidewalks  safe,  and  hence  no  recovery  can  be  had. 
Chicago  V.  McGiven,  78  111.  347;  Rockford  v.  Hildebrand, 
61111.  155;  City  of  Quincy  v.  Barker,  81  111.  300;  City  of 
Gilraan  v.  Haley,  7  111.  App.  349. 

Messrs.  R.  R.  Babnett  and  Walker  &  Hails,  for  defend- 
ant in  error. 

Green,  P.  J.     This  was  an  action  in  case,  brought  to  recover 
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damao^es  for  personal  injuries,  alleged  to  Imve  resulted  from 
defendant's  negligence  in  suflFering  its  sidewalk  to  be  and 
remain  in  bad  and  unsafe  repair,  and  the  planks  to  remain 
broken  and  unfastened,  by  means  whereof  j>laintiff,  in  passing 
along  and  upon  said  sidewalk,  tripped  and  stumbled  against 
one  of  the  unfastened  planks,  and  was  thereby  thrown  and  fell 
and  received  the  injuries  complained  of.  Issue  was  joined  on 
the  plea  of  "  not  guilty."  The  cause  was  tried  by  a  jury.  A 
verdict  was  rendered,  finding  defendant  guilty  and  assessing 
plaintiff's  damages  at  $125.  Defendant's  motion  for  a  new 
trial  was  overruled  and  judgment  entered  on  the  verdict,  to 
reverse  which  defendant  sued  out  this  writ  of  error.  It  is 
insisted  on  behalf  of  plaintiff  in  error,  this  judgment  should 
be  reversed  because  plaintiff  was  not  in  the  exercise  of  reason- 
able care  at  the  time  she  was  injured,  because  improper  remarks 
were  made  by  her  attorney  in  ad'lressing  the  jury,  because 
the  court  refused  to  give  defendant's  sixth  instruction  as 
requested,  and  because  the  evidence  did  not  establish  the  neg- 
ligence charged.  In  our  opinion,  however,  the  judgment 
ouglit  not  V)  be  reversed  for  the  causes  mentioned,  or  any  of 
them. 

By  the  testimony  of  plaintiff  and  her  sister  it  is  sufficiently 
shown  that  at  the  time  of  the  injury  plaintiff  was  not  guilty  of 
any  negligence  contributing  thereto.  It  also  appears,  so  soon 
as  objection  was  made  to  what  was  being  said  by  plaintiff's 
counsel  in  addressing  the  jury,  he  at  once  ceased  the  further 
use  of  any  objectionable  remarks,  and  tiie  small  amount  of 
damages  awarded  indicate  that  the  remarks  which  were  made 
had  not  created  any  considerable  prejudice  in  the  minds  of 
the  jury  against  defendant. 

The  refused  instructitm  reads  as  follows:  "If  you  believe 
from  the  evidence  that  the  walk  in  question  was  in  the  out- 
skirts or  more  sparsely  settled  part  of  the  city,  where  the 
travel  was  not  frequent,  then  the  city  authorities  would  not  be 
held  to  the  same  degree  of  diligence  in  seeing  that  the  walk 
was  secure,  that  they  would  if  it  were  in  the  more  densely 
populated  parts  of  the  city,  or  along  the  more  frequently 
traveled  thoroughfares." 
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This  instruction  was  calculated  to  mislead  tlie  jury  if  given, 
and  it  was  properly  refused.  The  degree  of  diligence  required 
of  the  city  by  the  law  in  keeping  its  sidewalks  on  public  streets 
in  reasonably  safe  condition  for  the  use  of  pedestrians,  is  not 
less  in  one  part  of  a  city  than  another.  Keasonable  diligence 
must  be  nsed  in  the  performance  of  this  duty  with  respect  to 
all  such  sidewalks. 

Upon  the  question  of  defendant's  negligence  as  alleged,  the 
evidence,  as  is  usual  in  this  class  of  cases,  was  conflicting. 
Defendant's  witnesses  give  it  as  their  opinion  the  walk  was  a 
good  one  and  in  good  condition,  but  none  of  them  were 
present  at  the  time  and  place  of  the  injury,  and  taking  all  their 
testimony  together,  the  jury  had  reason  to  doubt  the  correct- 
ness of  sucli  opinion.  One  of  these  witnesses,  the  mayor^ 
observed  the  condition  of  this  walk  but  twice  only;  once 
about  November  1,  1880,  when  his  attention  was  called  to  its 
dangerous  condition,  caused  by  the  earth  being  washed  away 
from  beneath  it,  and  again  between  the  1st  and  8th  of  Novem- 
ber. On  these  occasions  he  says  he  observed  no  loose,  broken 
or  rotten  ])lanks  in  the  walk. 

Jones  and  Robinson,  aldermen  of  the  city  and  witnesses  on 
its  behalf,  went  together  to  examine  this  sidewalk  in  Septem- 
ber, 1886.  Jones  said  lie  saw  where  the  earth  had  been 
washed  out  at  the  same  place  spoken  of  by  the  mayor,  but  did 
not  see  any  other  defect  in  the  sidewalk,  or  any  loose  or  broken 
planks.  Robinson  testified  he  noticed  two  or  three  loose  ])lanks 
in  the  walk  on  that  occasion,  but  otherwise  it  was  in  good  con- 
dition. From  this  it  would  appear  that,  although  loose  planks 
were  in  the  walk,  Jones  did  not  notice  them,  and  Robinson  did, 
and  Jones  observed  the  dangerous  condition  of  the  walk  where 
the  earth  was  washed  ont,  but  Robinson,  in  com|)any  with 
him,  with  equal  opportunity  to  see,  did  not  observe  it.  These 
were  the  only  examinations  of  this  walk  made  by  the  city 
officials  as  shown  by  the  record.  Three  of  the  remaining  four 
of  defendant's  witnesses  testify  they  saw  loose  planks  in  the 
walk  in  the  fall  of  1886.  One  of  them  also  then  observed 
rotten  planks  therein,  and  another  on  cross-examination  admit- 
ted some  of  the  planks  he  then  saw  there  might  have  been 
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rotten.  It  further  api)ear8  that  on  November  6,  1886,  when 
plaintiff,  who  had  been  on  this  walk  but  twice  before,  was 
accompanied  by  her  sister  and  walking  side  by  side  with  her, 
the  sister  stepped  on  a  plank  in  this  sidewalk,  near  its  end  next 
,  the  street,  and  the  other  or  inside  end  of  the  plank  was  thereby 
thrown  up,  tripping  the  plaintiff  and  causing  her  to  fall  and 
injure  herself.  Both  these  witnesses  testify  they  saw  the 
plank  as  it  was  thus  thrown  up,  or  immediately  after,  and  the 
inside  end  of  it  was  rotten.  These  witnesses  were  not  im- 
peached nor  their  testimony  contradicted;  it  was  shown  also 
this  sidewalk  had  been  built  two  or  three  yeai'S  before  the 
injury  to  ])laintiff ;  that  it  was  constructed  by  laying  string- 
ers lengthwise  with  the  street.  On  tliese,  boards  were  nailed, 
with  their  ends  projecting  over  the  stringers,  so  that  if  two 
persons  were  walking  together  on  the  walk,  and  one  stepped 
quicker  than  the  other  on  one  end  of  a  board  so  laid,  the 
other  end  of  it  would  be  thrown  up  if  not  securely  fastened, 
and  thereby  trip  the  other  person  as  the  latter  moved  forward. 
The  material  used  in  constructing  this  sidewalk  was  partly 
lumber  taken  from  an  old  sidewalk,  and  the  balance  new 
lumber. 

Evidence  was  also  introduced  showing  that  old  boards  or 
rotten  boards  would  not  hold  nails  well,  and  that  in  August 
and  September,  1886.  in  the  walk  in  front  of  Millard's,  whe:e 
the  plaintiff  fell,  there  were  loose  boards,  some  of  thera  rotten, 
and  these  were  nailed  down  in  October.  One  witness  for 
defendant  also  testified  the  walk  was  old  and  shackly;  that  he 
usually  walked  in  the  middle  of  it,  and  if  two  persons  walked 
on  it  side  by  side  and  any  of  the  boards  were  loose  they  were 
liable  to  fly  up.  It  further  appears  the  city  official,  when  a 
man  was  sent  to  repair  this  walk,  directed  him  to  nail  down 
all  loose  boards.  That  this  walk  was  out  of  rei)air  at  the  time 
and  place  of  injur}',  and  the  board  which  was  thrown  up  and 
caused  the  injury  was  rotten  at  the  end  and  therefore  could 
not  be  securely  fastened,  we  think  was  clearly  proven,  and 
that  it  had  been  in  that  condition  a  sufficient  length  of  time 
for  a  reasonable  diligence  on  the  part  of  defendant  to  have 
discovered  and  remedied  the  defect  with  a  new  board,  admits 
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of  little  doubt  in  the  light  of  all  the  evidence.  In  addition  to 
this,  it  apj)ear8  this  walk  had  been  built  a  length  of  time  snflS- 
cient  for  the  city  authorities  to  have  learned  how  it  was  con- 
structed, and  the  kind  of  material  used,  and  under  the  circum- 
stances no  other  notice  of  its  condition  would  be  necessary. 
Ordinary  observation  was  suflBcient  to  inform  the  city  authori- 
ties that  this  walk,  constructed  as  it  was,  and  with  such  mate- 
rial as  was  used,  might  not  be  reasonably  safe.  The  law 
imposed  the  duty  upon  defendant  to  keep  this  sidewalk  upon 
its  public  street  in  a  reasonably  safe  condition  for  persons  to 
walk  over,  and  when  it  got  out  of  repair  so  that  it  was  unsafe 
and  insecure,  and  so  remained  for  a  considerable  time,  notice 
of  its  defective  condition  will  be  presumed.  City  of  Chicago 
v.  Dalle,  115  111.  386;  City  of  Aurora  v.  Hillman,  90  111.  63; 
City  of  Springfield  v.  Doyle,  76  111.  202. 

We  are  satisfied  this  case  was  fairly  submitted  to  the  jury 
under  instructions  stating  the  law  very  fully  and  clearly.  The 
verdict  was  warranted  by  the  evidence,  and  the  judgment  is 

aflij-med. 

Judgment  affirmed. 


City  of  Salem 

V. 

Maggie  E.  Harvey,  Administratrix.  I^  ms 

I  58    667 
29    4831 

Municipal  Corporations — Negligence — Defect  ire  Bridge — Wext  of  Kin —        isot  64i| 
Damages — Question/or  Jury — Pirsonal  Injuries.  I  29      488 

114    ^59 

1.  Tlie  rififht  to  maintain  an  action  for  compensatory  damages  is  created 
when  the  defendant,  by  its  wrongful  act  or  neprliprence,  caused  the  death  of 
one  who  leaves  next  of  kin  surviving  and  has  contributed  to  the  support  of 
some  one  or  more  of  them. 

2.  The  question  as  to  how  much  of  the  judgment  recovered  each  of  the 
next  of  kin  of  the  deceased  is  entitled  to  receive,  is  for  the  Probate  Court 
to  determine. 

3-  The  measure  of  the  damages  in  such  ca^^es  is  a  question  for  the  jury, 
subject  to  the  rules  that  couipensatory  damages  only  are  recoverable  and 
that  a  finding  which  is  evidently  the  result  of  pas-^ion  or  prejudice  ^ill  be 
set  aside. 
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[Oprnion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Messrs.  M.  ScHAEFFER  and  J.  E.  Bryan,  for  appellant. 

We  insist  that  the  evidence  shows  no  such  wrongful  act, 
default  or  neglect  on  the  part  of  the  officers  of  the  city  as 
would  make  the  city  liable  in  damages. 

Absolute  security  is  not  demanded.  Ordinary  care  or  dili- 
gence is  all  that  is  required  from  the  city.  City  of  Peru  v. 
French,  55  111.  317;  City  of  Bloominc;ton  v.  Bay,  42  111.  503; 
City  of  Chicago  v.  Dalle,  115  111.  386;  City  of  SpringHeld  v. 
Doyle,  76  111.  202;  Town  of  Grayville  v.  Whitaker,  85  HI. 
430. 

We  insist,  also,  that  in  this  case  there  is  no  such  next  of  kin 
of  the  deceased  as  those  specified  in  our  statute  (Chap.  70,  Sec. 
2)  as  entitled  to  damage  on  account  of  the  death  of  Jennie 
Harvey.  She  was  not  a  minor.  She  owed  no  one  any  serv- 
ices; no  one  was  dependent  upon  her  or  had  any  claim 
against  her;  not  even  doctor  bills  or  funeral  expenses.  Xo 
pecuniary  injury.  Who  of  these  next  of  kin  lost  one  dollar 
by  the  injury  or  death  of  Jennie  Harvey?  Certainly  tlicre 
can  be  no  recovery  for  bereavement,  loss  of  society,  grief  or 
pain  or  wounded  feelings.  City  of  Chicago  v.  Major,  18  111. 
349 ;  Chicago  &  R  I.  R.  R.  Co.  v.  Morris  et  al.,  26  111.  400; 
C.  and  A.  R.  R.  Co.  v.  Shannon,  43  111.  338;  I.  C.  R.  R.  Co.  v. 
Weldon,  52  111.  290;  I.  C.  R.  R.  Co.  v.  Baches,  55  111.  379;  Hol- 
ton  V.  Daly,  Adra'r,  106  III.  131;  Quincy  Coal  Co.  v.  Hood, 
Adm'r,  77  111.  68. 

We  f lU'ther  insist  that  under  the  authorities  above  cited,  as 
well  asunder  the  instructions  of  the  court  as  given  at  the  instance 
of  defendant  upon  the  evidence  in  this  cause,  the  verdict  and 
judgment  could  not,  even  on  the  theory  of  guilt  of  the  defend- 
ant, be  for  more  than  nominal  damages.  There  is  absolutely 
no  evidence  of  pecuniary  injury  or  loss  by  any  of  the  next  of 
kin.  A  misa]>prehension  of  the  facts,  or  a  total  disregard  for 
the  instructions  of  the  court,  must  have  actuated  the  jury,  and 
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the  conrt  erred  in  not  settinor  the  verdict  aside.  In  this  class 
of  cases,  in  which  such  strong  appeals  are  made  to  the  prej- 
ndices  of  the  jnrors,  courts  should  not  hesitate  to  require 
full  compliance  with  the  requirements  of  the  law  to  sustain  a 
recovery. 

Messrs.  Thomas  E.  Mekritt  and  Henry  0.  Goodnow,  for 
appellee. 

Green,  P.  J.  This  action  was  brought  by  appellee,  admin- 
istrator of  Jennie  Harvey,  deceased,  against  the  city  of  Salem, 
to  recover  of  it  damages  for  the  benefit  of  her  next  of  kin, 
for  negligently  causing  the  death  of  the  intestate.  The  suit 
was  instituted  under  and  by  virtue  of  the  provisions  of  Chap. 
70,  Starr  &  C.  Stat.,  1290. 

A  verdict  for  $2,000  was  returned,  of  which  sum  plaintiff 
remitted  $500  and  judgment  for  $1,500  was  then  rendered  for 
plaintiff,  to  reverse  which  the  defendant  appealed.  The  neg- 
ligence averred  is,  that  appellant  wrongfully  and  negligently 
suffered  and  permitted  a  bridge  upon  its  street  to  be  and 
remain  in  a  bad  and  unsafe  condition  and  the  railing  broken 
and  unfastened.  As  deceased  was  passing  along  and  upon  the 
bridge  in  a  buggy,  the  horse  attached  thereto  became  fright- 
ened, stopped,  and  backed  the  buggy  against  the  broken  and 
unfastened  railings,  and  the  buggy,  with  deceased  therein, 
was  thrown  off  the  bridge,  and  fell  a  distance  of  about  fifteen 
feet  from  the  top  of  the  bridge  upon  the  ground,  whereby 
she  received  the  injuries  that  caused  her  death. 

No  ruling  of  the  trial  court  in  admitting  or  refusing  to 
admit  evidence,  or  in  giving  or  refusing  instructions,  is  chal- 
lengea  ^y  appellant,  or  suggested  as  a  reason  for  reversal;  but 
the  principal  points  we  are  invited  to  examine  relate  to  ques- 
tions of  fact.  And  at  the  outset  we  desire  to  say  that,  after 
carefully  examining  all  the  evidence,  we  are  satisfied  the  jury 
were  warranted  by  it  in  finding  the  defendant  guilty  of  the 
negh'gence  as  charged;  that  by  reason  of  such  negligence 
plaintiff  received  tlie  injuries  which  caused  her  deatli,  and 
that  no  negligence  on  her  part  or  on  the  part  of  the  person 
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driving  the  hoi*se  contributed  to  bring  about  or  cause  the 
accident  The  bridge  in  question  was  in  a  public  street  in  the 
city  of  Salem;  the  law  required  appellant  to  keep  said  bridge 
in  a  reasonably  safe  condition  for  public  travel;  this  duty  it 
failed  to  perform,  and  at  the  time  of  the  injury  the  bridge 
was  unsafe  and  insecure  as  averred,  and  this  defective  condi- 
tion had  existed  a  sufficient  length  of  time  for  defendant 
below  to  discover  and  repair  the  defect  by  the  exercise  of 
reasonable  care  and  diligence;  hence,  no  other  notice  of  the 
unsafe  condition  was  required  to  create  liability  for  such  neg- 
ligence.    Chicago  V.  Dalle,  115  111.  386. 

It  is  insisted,  however,  on  behalf  of  appellant,  that  no 
next  of  kin  of  deceased,  as  specified  in  the  statute,  survived 
her,  who  are  entitled  to  damages  on  account  of  her  death, 
because  she  was  not  a  minor,  owed  no  service  to  any  of  her 
surviving  kin,  nor  were  any  of  them  dependent  on  her;  hence 
only  nominal  damages  could  be  awarded,  and  the  damages 
allowed  were  excessive.  The  right  to  maintain  this  kind  of 
action  and  recover  more  than  nominal  damages  is  created 
when  the  defendant,  by  its  wrongful  act  or  negligence,  causes 
the  death  of  one  who  leaves  next  of  kin  surviving,  and  has 
contributed  to  the  support  of  some  one  or  more  of  them,  and 
the  facts  bring  this  case  within  the  operation  of  the  statute. 
Deceased  lived  with  her  father,  mother  and  sister.  Her  father 
was  a  carpenter,  and  worked  when  he  could  get  work;  her 
mother  was  an  aged  lady  in  bad  health;  deceased  left  two 
brothers  who  were  married,  and  were  not  dependent  on  her; 
the  sister  also  supported  herself.  The  evidence  shows 
deceased  did  work  at  liome  when  not  employed  elsewhere, 
and  contributed  to  the  support  of  the  family  as  much  as  she 
could ;  that  she  was  strong  and  healthy  up  to  the  time  of  injury, 
and  was  industrious;  that  she  taught  school  in  her  neighbor- 
hood a  summer  term  immediately  prior  to  the  time  slie  was 
injured,  and  had  then  been  employed  to  teach  the  winter  term 
at  an  increased  salary.  These  being  the  facts,  it  would  be 
unreasonable  to  hold  that  nominal  damages  only  could  be 
recovered,  even  if  the  two  surviving  brothers  and  sister  were 
not  dependent  on  her,  and  she  did  not  owe  service  to  her 
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parents.  The  question  of  how  much  of  the  judgment  recov- 
ered each  of  the  next  of  kin  will  be  entitled  to,,  is  to  be  set- 
tled by  the  Probate  Court  when  the  administratrix  is  called 
upon  to  make  distribution.  Conant  v.  Griffin,  48  111.  410;  R., 
R.  I.  &  St.  L.  R.  R.  Co.  V.  Delaney,  82  111.  190;  I.  &  St.  L, 
R.  R.  Co.  V.  Whalen,  19111.  App.  116. 

Upon  the  question  of  the  amount  of  damages  recoverable 
in  this  class  of  cases,  our  ^courts  have  frequently  said,  how 
damages  are  to  be  estimated  must  be  largely  left  to  the  dis- 
cretion of  the  jury;  and  this  is  necessarily  so,  but  subject  to 
the  rule  that  compensatory  damages  only  are  recoverable,  and 
that  findings  which  are  evidently  the  result  of  passion  or 
prejudice  will  be  set  aside.  This  court  has  said,  in  I.  &  St. 
L.  R.  R.  Co.  V.  Whakn,  supra^  "  There  are  no  exact  rules  by 
which  the  pecuniary  loss  can  be  estimated,  and  hence  the 
damages  must  be  left  largely  to  the  jury."  C.  &  A.  R.  R. 
Co.  V.  Shannon,  43  111.  346;  Chicago  v.  Scholten,  75  III.  468. 

In  view  of  all  the  facts  disclosed  by  the  record,  we  can  not 
hold  the  verdict  to  have  been  the  result  of  prejudice  or 
passion  on  the  part  of  the  jury,  or  that  the  damages  recovered 
are  excessive,  or  other  than  compensatory,  and  the  jury  were 
instructed  most  fully  and  favorably  for  defendant  below 
upon  every  matter  material  for  its  protection  against  an 
improvident  finding.  We  perceive  no  error  requiring  the 
reversal  of  the  judgment  appealed  from,  and  the  same  is 
affirmed.  Judgment  affirmed. 


Voorheis  &  Miller 

V. 

Hugh  L.   Bovell,  Administrator. 

Administration — Action  hy  Administrator — Set-Off-^Recotery  for  Serth 
ices — Evidence — Instructions. 

In  an  action  brought  by  an  administrator  to  recover  for  services   of  hi? 
intestate  as  manager  of  a  store  for  a  period  of  about  six  years  before  his 
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death,  this  c  mrf,  upon  a  review  of  the  evidence,  which  Ih  conflicting,  hold? 
that  it  sustains  the  judgment  for  the  plaintiff. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Clay  County;  the  Hon. 
C.  C.  BoGGS,  Judge,  presiding. 

Messrs.  Wilson  &  IIl'tcuinson,  for  appellants. 

Messrs.  Callahan  &  Jones,  for  appellee. 

Green,  P.  J.  Bovell,  administrator  of  the  estate  of  Howard 
B.  Lutes,  recovered  a  jiidgmont  in  the  court  below  for  $2,000 
against  appellants  for  the  services  of  Lutes  as  manager  of  their 
store  in  Robinson,  Illinois,  for  five  years  and  about  ten  months ; 
to  reverse  this  ju  Jginent  appellant  took  this  appeal.  In  April, 
1S79,  Lutes  Bros,  there  failed  and  made  an  as.^ignment.  The 
assignee,  by  order  of  the  County  Court,  sold,  and  the  appel- 
lants bought  for  $l,*3l>;)  all  the  assets  of  the  bankrupt  firm, 
which  included  stock  of  goods,  notes,  accounts,  and  also  $61 3.10 
cash  collected  by  the  assignee  for  goods  sold  by  him  from 
the  stock  before  appellants  purcbaeed.  This  bankrupt  estate 
inventoried  §1,837.45,  and  Lutes  Brothers,  at  the  time  of  the 
assignment,  owed  appellants  83,033.90,  on  which  debt  the 
assignee  paid  Jiem  a  dividend  of  §;)  17.10  out  of  the  $1,600 
received  for  said  assets.  The  stock  of  goods  remained  in  the 
store  and  plaintiffs  intestate  took  charge  of  and  managed  the 
business  of  appellants  there  up  to  the  time  of  his  death,  in 
March,  1885.  These  goods  were  put  in  the  stock  by  appel- 
lants at  a  valuation  of  §3,120.95,  and  the  firm  is  credited  and 
merchandise  charged  that  amount  therefor  on  the  books. 
Inasmuch  as  we  find  no  error  in  modifying  defendants'  fourth 
instruction,  and  no  serious  objection  to  liie  instructions  given 
for  plaintiff  to  the  jury,  we  have  left  for  our  consideration 
but  this  one  other  question :  Was  the  jury  warranted  by  the 
evidence  in  their  finding  for  plaintiff?  It  is  insisted  on  behalf 
of  appellant  that  the  evidence  would  not  justify  the  jury  in 
finding    appellee   entitled   to   recover    upon    the    quaniuTu 
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meruit  count  in  his  declaration,  but  establishes  the  fact  Lutes 
was  to  receive  as  full  compensation  for  his  services  one-half  of 
the  net  profits  of  the  business  he  was  managing,  less  balance 
dno  appellants  from  Lutes  Brothers  remain'ng  unpaid  after 
deducting  $617.40  dividend  paid  them  by  assignee,  and  that 
the  note  of  the  intestate  for  $150  pleaded  as  a  set-oflf  and  the 
amount  drawn  by  him  from  the  business  as  shown  by  the  evi- 
dence, together  amount  to  more  than  one-half  the  net  profits 
less  said  balance,  and  hence  his  estate  was  indebted  to  appel- 
hmts  when  this  suit  was  brought.  Without  lengthening  this 
o])iniou  by  a  detailed  statement  \oi  the  account  between  the 
intestate  and  appellants  as  we  think  it  ought  to  be  stated,  we 
are  satisfied  from  the  evidence,  if  Lutes'  account  is  given  the 
benefit  of  one-half  the  profits  on  the  purchase  of  assets 
bought  by  appellants  at  a  net  cost  of  $')S3.8t,  and  the  bonefit 
of  correcting  some  errors  in  footings  that  apj>ear  in  the  ac- 
counts to  his  disadvantage,  and  allowing  him  Sli>0  per  year  in 
addition  to  half  the  net  profits,  the  verdict  m'ghtbe  sustained 
even  upon  the  theory  that  the  compensation  of  Lutes  was  to 
depend  upon  the  profits  of  said  business;  and  we  are  further  of 
the  opinion  the  jury  were  justified  hy  this  evidence  in  finding 
for  appellee  on  the  qnantmn  meruit  count  in  his  declaration. 

Tlie  jury  was  furnished  with  evidence  giving  different  versions 
as  to  the  kind  and  character  of  compensation  Lutes  was  to  receive. 
For  the  ap])el]ant8,  Harper,  testifying  from  his  recollection  of 
a  conversation  or  conversations  between  Voorheis  and  Lutes 
llie  dav  after  he  sold  the  assets,  savs  he  understood  Lutes  was 
to  manage  the  business,  and  was  to  have  an  equal  interest  in 
the  profits  thereof;  from  these  profits  the  debt  due  aj)]:?ellants 
from  Lutes  Brothers,  less  dividend  received,  was  to  be  paid; 
that  his  best  recollection  is,  said  debt  was  to  be  paid  out  of 
the  profits  from  this  purchase  and  the  business  generally. 

Ferriman  testified  that  Lutes,  in  a  conversation  with  him  in 
Cincinnati,  in  1883,  when  witness  was  trying  to  sell  him  some 
goods,  said  he  was  managing  the  store,  and  Voorheis  &  Mil- 
ler furnished  the  goods;  he  got  half  the  profits  and  was 
allowed  $450  a  year  to  live  on ;  that  he  did  not  know  whether 
Lutes  said  the  $450  was  to  be  taken  out  of  his  share  of  the 
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profits,  or  whether  he  was  to  have  that  much  in  addition  to 
his  share  of  the  profits. 

Oliver  testified  that  Lutes  told  him,  in  the  fall  of  1884,  in  the 
store  at  Robinson,  in  reply  to  the  question,  "  How  are  yon  run- 
ning the  store?"  '*!  am  running  it  this  way:  I  go  to  Cincin- 
nati and  select  the  goods;  Yoorheis  &  Miller  pay  for  them; 
I  bring  the  goods  here  and  sell  them,  and  out  of  the  proceeds 
]>ay  the  expenses,  and  divide  the  profits  by  two,  and  I,  get 
one  half." 

The  appellee,  on  his  own  behalf,  testified,  as  administrator 
he  called  on  apjjellant  Miller,  and  asked  for  Lutes'  account 
with  the  store,  whereupon  Miller  gave  him  a  written  state- 
ment (read  in  evidence),  in  which  Lutes  was  charged  with  the 
sums  of  money  drawn  by  him  during  the  years  he  was  em- 
ployed, and  credited  with  salary  for  five  years  ten  and  a  half 
months  at  $450  j^er  year,  and  being  then  abked  by  appellee  if 
that  was  the  actual  condition  of  Lutes'  account,  Miller  replied: 
'*  Lutes  has  not  a  dollar  interest  in  the  store  or  in  the  profits ;" 
and  Miller,  when  called  to  rebut  this  testimony,  admitted 
the  truth  of  it.  It  thus  ap])ears  the  jury  heard  several 
versions  of  tlie  kind  and  character  of  compensation  Lutes  was 
to  receive.  If  Harper's  evidence  was  relied  on  by  itself,  the 
jury  might  liave  found  the  compensation  was  to  be  half  the 
profits,  less  the  amount  of  a  certain  debt.  From  Ferriman's 
testimony  they  might  have  found  Lutes  was  to  receive  half 
the  profits  and  $450  a  year;  from  Oliver's,  that  his  compen- 
sation was  to  be  one-half  the  net  profits,  and  from  appellee's 
testimony,  Miller's  admission,  the  written  statement  of  account, 
and  the  fact  that  no  credit  is  given  in  any  account  on  the 
bouks  to  Lutes  for  a  share  of  the  profits  during  the  whole 
time  he  was  employed,  the  jury  could  just  as  fairly  find  the 
compensation  of  Lutes  was  not  to  be  fixed  upon  the  basis  of 
profits.  Miller,  who  presented  the  statement  and  made  the 
reply  to  appellee,  was  then  inquired  of  by  one  having  a  right 
to  the  information  sought;  he  was  called  on  to  speak  by  one 
having  a  right  to  receive  a  true  answer ;  he  then  had  as  full  and 
accurate  knowledge  whether  Lutes  was  to  be  compensated 
with  a  share  of  profits  as  Lutes  had  when  he  made  the  declara- 
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tion  attributed  to  him,  and  if  the  jury  chose  to  believe  Mil- 
lers statement,  fortified  as  it  was  by  other  circumstances,  rather 
than  Harper's  understanding  of  the  matter,  or  the  declarations 
of  Lutes  to  Ferriman  and  Oliver,  we  see  no  good  reason  why 
they  might  not  do  so.  Miller,  by  the  written  statement, 
recognized  the  fact  that  Lutes  was  to  have  a  salary,  and  did 
not  claim  the  amount  named  was  the  sum  fixed  or  agreed 
upon,  but  when  asked  if  that  was  the  actual  condititjn  of  Lutes' 
account,  merely  answered,  "Lutes  has  not  a  dollar  interest  in 
the  store  or  in  the  profits."  This  would  not,  probably,  have 
been  his  reply  if  the  amount  of  the  salary  was  agreed  upon; 
hence  the  jury  had  the  right  to  conclude  that  Lutes  was  to 
receive  for  his  services  such  salary  as  appeared  from  the  evi- 
dence  they  were  reasonably  worth,  and  find  a  verdict  accord- 
ingly. This  was  done,  and  the  verdict  was  for  a  sum  not 
larger  than  the  evidence  wan-anted,  after  deducting  from  the 
salary  earned  the  amount  of  all  money  drawn  by  Lutes. 
We  do  not  think  the  verdict  should  be  disturbed,  and  the 

judgment  is  affii-med. 

Judgment  aflnned. 


James  M.  Anderson  &  Co. 

V. 

William  H.  Dezonia. 

Master  and  Servant — Contract  of  Hirmg — Trapeling  Salesman — Special 
Agreement —Recovery  of  Wages — Evidence — Instructions — Usage. 

In  an  action  to  recover  for  services  performed  by  the  plaintiff  as  a  travel- 
ing salesman,  the  contention  being  as  to  whether  the  compensation  was  to 
be  a  commission  upon  sales  or  a  regular  salary,  this  court,  upon  a  review 
of  the  evidence,  declines  to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Jackson  County;  (he 
Hon.  O.  A.  HarkeUj  Judge,  presiding. 
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Mr.  W.  W.  Bark,  for  appellants. 

Messrs.  G.  W,  Smith  and  Hill  &  Martin,  for  appellee. 

Green,  P.  J.  This  cause  has  been  twice  tried  in  the  conrt 
below,  with  a  like  result;  in  each  instance  the  jury  returned  a 
verdict  for  appellee;  the  record  of  the  first  trial  was  before  us 
on  appeal,  and  the  case  is  reported  in  23  III.  App.  422.  In  the 
opinion  it  is  said,  the  recovery  was  evidently  had  upon  a  spe- 
cial agreement  relied  upon  by  appellee,  whereby  appellants 
w^ere  to  pay  him  a  salary,  which  agi'cement  consisted  of  an 
oflfer  made  in  a  letter  in  reply  to  an  inquiry  made  by  appellee 
and  his  answer  thereto,  and  the  letter  is  the  same  one  referred 
to  by  witnesses  in  this  record.  It  is  further  said  in  the  opin- 
ion, the  letter  contemplates  further  action  before  the  amount 
to  be  ])aid  should  be  fixed,  and  because  of  this  and  because 
from  the  proof  it  appears  that  the  parties  did  not  treat  it  as  a  ^ 
special  contract  of  hiring,  the  court  was  not  convinced  it 
should  liave  the  construction  contended  for.  By  the  record 
now  before  us  it  appears  plaintiff  below  claimed  a  right  to 
recover  upon  two  theories — one  under  a  special  contract 
for  a  salary  of  §100  or  $125  per  month  made  with  defend- 
ants through  their  agent,  Carter,  or  in  case  the  jury  did 
not  find  from  the  evidence  such  special  contract  had  been 
made,  then  he  was  entitled  to  recover  the  amount  his  services 
were  reasonablv  worth. 

That  Carter  was  authorized  to  employ  a  traveling  salesman 
for  the  defendant  is  sufficiently  shown  by  the  testimony  of 
plaintiff  and  witness  Powell,  if  the  jury  believe  them  in  pref- 
erence to  the  other  witnesses  testifying  to  the  contrary;  and 
we  are  not  willing  to  hold  upon  an  examination  of  this  record 
that  .there  was  not  evidence  of  a  special  contract  by  appellants 
to  pay  appellee  a  salary  not  less  that  $100  per  month  and  his 
expenses,  not  to  exceed  $125  per  month,  and  evidence  suflS- 
cient  to  justify  the  court  in  giving  the  instructions  excepted 
to  by  appellants.  Plaintiff  testified  he  lived  at  Cairo,  had 
known  Carter  eight  o:-  nine  years;  about  February  8,  1886, 
wrote  to  Carter  at   St.  Louis,  asking  him  if  he  knew  of  an 
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opening  in  St.  Louis  for  a  man  who  had  eight  or  nine  years' 
experience  on  the  road  as  a  salesman;  that  ho  received  a  reply 
to  that  letter  from  Carter,  written  aipon  one  of  defendants' 
letter-heads,  stating  J.  M.  Anderson  wanted  a  man  to  put  in 
northwest  Missouri,  which  territory  had  been  idle  for  three 
months,  directed  plaintiff  to  come  at  once,  that  his  salary 
would  be  $100  or  $125  per  month,  and  stated  where  plaintiff 
could  move  his  family  so  he  could  be  at  home  every  Saturday. 
Plaintiff  also  testified  he  knew  Carter  was  in  defendants'  emp1o\^ 
when  he  wrote,  and  on  receipt  of  reply  to  his  application  tel- 
egi-aphed  defendants  he  would  be  up  on  Monday,  and  did 
report  in  person  at  tlieir  office  in  St.  Louis  that  day;  that 
before  going  out  on  his  trip,  Carter  told  him  he  would  have 
to  itemize  his  expenses,  which  would  be  limited  to  $125  per 
month,  and  ho  did  keep  an  itemized  statement  of  them,  and 
furnished  it  to  the  house;  that  he  considered  he  was  working 
on  a  salary  offered  through  Carter. 

Barkley  testified  he  knew  plaintiff  intimately,  and  also  knew 
Carter  and  J.  Anderson;  that  in  January  or  February,  lb86, 
plaintiff  showed  liim  a  letter  signed  by  Carter,  of  the  ln)U?e 
of  J.  M.  Anderson  &  Co.,  written  on  a  letter-head  of  that  firm; 
tliat  ht»  read  the  letter;  it  said  plaintiff's  salary  would  be  from 
$100  to  8125  per  month;  the  territory  mentioned  was  north- 
west Missouri;  think  it  suggested  where  he  should  take  his 
family. 

Powell  testified  he  had  known  plaintiff  eight  years,  and 
worked  as  a  traveling  salesman  for  defendants  over  a  month 
in  1886;  was  employed  by  Carter;  defendants  referred  him  to 
Carter;  he  made  the  terms ;  that  in  the  early  part  of  1886, 
at  defendants'  office,  told  Carter  he  employed  Dezonia  on 
a  salary,  and  did  not  see  tihy  he  could  not  give  witness 
such.  Carter  replied  he  knew  him  so  long  and  had  so  mjich 
confidence  in  his  selling  goods  that  they  gave  him  the  benefit  of 
it  There  was  evidence  also  showing  that  when  salesmen  were 
paid  a  salary  they  were  required  to  keep  an  account  of  their  ex- 
penses, and  were  not  when  working  for  a  commission  on  sales. 
Carter,  who  testified  for  defendants,  said  he  wrote  to  plaintiff 
that  defendants  wanted  a  man  to  travel  in  northwest  Missouri; 
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that  the  man  who  liad  worked  that  territory  and  was  discharged 
was  a  good  salesman  and  was  paid  $100  a  month  salary  and 
allowed  $125  for  expense*;  thought  he  would  Jike  the  territory 
and  make  a  success  of  it;  if  so,  it  would  pay  him  a  salary  of  $100 
to  $125  per  month;  did  not  promise  plaintiff  a  salary  because 
he  had  no  authority.  Both  defendants  denied  a  salary  was 
to  be  paid  plaintiff,  and  one  testified  that  before  plaintiff 
started  on  his  second  trip  he  asked  to  be  allowed  a  salary,  but 
witness  rej)lied  the  best  he  could  do  was  to  pay  him  four  per 
cent,  on  the  gross  sales;  that  plaintiff  then  left,  seemingly  dis- 
satisfied, was  absent  about  ten  days,  then  returned  and  started 
out  on  a  trip,  accepting,  as  witness  supposed,  the  proposition 
made  to  him.  The  other  defendant  also  testified  that  before 
pLiintiff  started  in  to  work  for  them  he  said  he  preferred  to 
make  a  trial  trip,  with  the  understanding  that  the  firm  would 
pay  what  his  services  were  worth;  that  on  his  return  the  firm 
could  arrange  about  his  salary  in  the  future,  and  was  satigfied 
it  would  pay  him  what  his  services  were  worth.  This  was 
the  only  agreement  made  by  the  firm,  and  the  firm  never  had 
any  contract  with  plaintiff  to  pay  him  a  salary.  Carter  did 
not  deny  saying  to  Powell  what  the  latter  testified  to,  but  said 
he  did  not  remember  such  conversation,  and  was  not  willing 
to  swear  that  he  did  not  have  it.  Plaintiff  denied  all  the 
material  matter  touching  his  employment  and  how  he  was  to 
be  paid  as  testified  to  by  the  defendants.  It  does  not  appear 
that  on  this  branch  of  the  case  there  was  a  contest  as  to 
whether  the  salary  was  fixed  by  the  terms  of  the  letter,  or 
the  amount  was  to  be  determined  by  plaintiff's  success  in 
selling;  but  appellants  contended  there  was  no  contract  to  pay 
a  salary  to  appellee,  and  he  was  to  work  for  a  commission, 
while  appellee  denied  this  and  insisted  he  was  to  be  paid  not 
less  than  $100  a  month  salary.  The  only  evidence  tending 
to  support  the  contention  of  defendants  that  appellee  was  to 
work  for  a  commi^lsion  was  the  testimony  of  the  one  defend- 
ant above  quoted  and  denied  by  appellee.  In  this  conflict  of 
testimony  as  to  the  language  of  the  letter  and  the  acts  and 
conversations  of  the  parties,  the  instructions  excepted  to 
were  properly  given.     The  giving  of   them  evidently  mi  rip. 
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no  difference  in  the  result,  as  the  amount  of  the  verdict  was 
based  upon  a  compensation  of  not  more  than  $100  a  month, 
which  was  the  lowest  sum  mentioned  in  the  letter,  and  if  the 
jury  did  not  find  a  special  contract  proven,  under  the  in- 
structions given,  they  were  fully  justified  in  allowing  appellee 
quite  as  large  a  sum  as  $100  per  month  for  the  reasonable 
value  of  his  services  as  shown  by  the  evidence.  The  claim 
set  up  by  appellants,  that  by  the  usage  and  custom  in  St. 
Louis,  in  the  absence  of  a  special  contract,  plaintiff's  compen- 
sation would  be  fixed  at  not  more  than  four  per  cent,  commis- 
sion on  his  gross  sales,  is  untenable.  We  see  no  reason  for 
setting  aside  the  verdict  or  reversing  the  judgment,  and  the 

same  is  ufi[u'med. 

Judgment  affirmed. 


The  Village  of  Carterville  ei  .^^| 

V. 

Samuel  Cook,  by  Next  Friend. 

Municipal  Corporations — Negligence  —  Sidewalk  —  Evidence  —  Expert 
Tesiimonif — Instructions, 

1.  AlthoDgh  a  iminicipal  corporation  does  not  insure  the  safety  of  per- 
sona using  its  sidewalks,  its  oflicers  are  bound  to  keep  such  walks  in  reason- 
ably safe  condition  and  repair,  and  an  action  will  lie  on  behalf  of  a  person 
injured  because  of  the  negligent  failure  of  such  officers  to  perform  their  duty 
in  this  regard. 

2.  In  the  absence  of  contributory  negligence  on  the  part  of  a  person 
injured  because  of  the  de'^ective  or  unsafe  condition  of  a  sidewalk,  although 
the  primary  cause  of  the  injury  is  a  pure  accident  which  of  itself  would  not 
have  resulted  in  harm,  the  corporation  is  liable  for  such  injury. 

3.  In  an  action  against  a  municipal  corporation  to  recover  for  an  injury 
caused  by  being  accidentally  pushed  off  an  unprotected  sidewalk,  this  court 
declines  to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed   January  10,  1888.] 

Appeal  from  the  Circuit  Court  of  "Williams  County;  the 
lion.  David  J.  Baker,  Judge,  presiding. 
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A[)|/ellee  brought  this  suit  in  case  to  recover  damages  for 
personal  injury  alleged  to  have  resulted  from  the  negligence 
of  appellant  in  permitting  its  sidewalk  to  be  and  remain  with- 
out banister,  or  railing,  or  guards,  on  the  side  thereof,  at  a 
place  where  said  walk  was  elevated  above  the  surface,  tliereby 
renderino^  it  un:^afe  for  school  chi'dron  and  others  usiuor  it.  A 
trial  was  had,  the  jurj  found  defendant  guilty  and  assessed 
plaintiff's  damages  at  $1,000.  Defendant  filed  its  motion  for 
a  new  trial,  which  the  court  overruled,  and  rendered  judg- 
ment on  the  verdict,  to  reverse  which  defendant  took  this 
appeal. 

The  sidewalk  in  question  was  constructed  over  and  across 
a  low  place  or  depression  in  the  street  of  appellant,  for  a  dis- 
tance of  about  300  feet,  and  its  height  above  the  surface,  at 
the  point  where  appellee  claimed  he  fell,  was  about  six  feet, 
with  a  banister  or  railing  on  one  side,  the  other  side  of  the 
walk  being  provided  with  no  banister  or  other  guard.  This 
sidewalk  was  on  one  of  the  main  streets  of  the  village,  was 
much  used  by  the  public  generally,  was  traveled  over  by  per- 
sons going  to  and  from  a  church  in  its  vicinity,  and  was  passed 
over  daily  by  at  least  lialf  the  number  (three  to  four  hundred) 
of  children  attending  a  public  school.  At  the  time  he  was 
injured  appellee  was  one  of  the  scholars,  and  he  testified, 
while  on  his  way  home  from  school  at  noon,  in  walking  along 
this  sidewalk  at  the  highest  point  above  the  ground,  two  of  the 
scholars,  who  did  not  notice  him  as  he  a|)proached,  were 
standing  on  the  side  next  the  banister,  and  as  he  was  in  the 
act  of  passing  by  them,  one  of  them  pushed  the  other  against 
him,  and  he  was  thereby  thrown  off  the  side  that  was  un[)ro- 
tected  by  a  banister,  fell  a  distance  of  about  six  feet  upon  the 
ground  below  and  received  the  injury  complained  of. 

Messrs.  James  M.  Washbukn  and  Joseph  W.  IIaktwell, 
for  appellant. 

The  duty  to  erect  railings  or  barriers,  even  when  they  would 
give  more  complete  protection,  is  not  an  absolute  one.  A 
municipal  corporation  may  determine  for  ifc;elf  to  what  extent 
it  will  guard  against  mere   possible  accidents.     The  judicial 
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tribunals  are  not  to  say  it  shall  suflfer  in  damages  for  not  giv- 
ing more  complete  protection.  That  would  practically  take 
the  administration  of  municij^al  affairs  out  of  the  hands  to 
which  it  has  been  intrusted  by  law.  2  Dillon's  Municipal 
Corporations,  Sec.  1005;  Lansing  v.  Toolon,  37  Mich.  132; 
City  of  Freeport  v.  Isbell,  83  III.  440.  Want  of  railings  is  not 
negligence  jp^7'  se.     Staples  v.  Canton,  69  Mo.  592. 

Nor  is  it  allowable  to  determine  that  four  feet  is  not  a  suffi- 
cient width  in  a  sidewalk  to  protect  a  municipality  from  the 
charge  of  negligence;  and  an  assumption  that  a  sidewalk  only 
four  feet  wide,  without  railings,  is  of  itself  a  circumstantial  act 
of  ncgligeucQ,  is  unwarrantable.  Town  of  Fairbury  v.  Ilogers^ 
2  111.  Ai)p.  96;  Town  of  Grayville  v.  Whitaker,  85  111.  439. 

A  village  is  not  an  insurer  against  accidents.  It  is  not 
required  to  have  its  sidewalks  so  constructed  as  to  secure  abso- 
lute immunity  from  danger  in  using  them.  Nor  is  it  bound 
to  employ  the  utmost  care  and  exertion  to  that  end.  It  is  not 
required  to  foresee  and  provide  against  every  possible  danger 
or  accident  that  may  occur;  but  is  only  required  to  keep  its 
sidewalks  in  a  reasonably  safe  condition.  Centralia  v.  Krouse, 
64  111.  19;  Chicago  v.  McGiven,  78  111.  347;  Chicago  v.  Bixby, 
84  111.  84;  Village  of  Gibson  v.  Johnson,  4  111.  App.  288;  City 
of  Bloomington  v.  Kead,  2  111.  App.  542. 

The  proof  of  negligence  of  appellant  was  upon  appellee. 
The  only  evidence  oflFered  was  the  fact  that  one  side  of  the 
sidewalk,  which  was  six  feet  wide,  and  at  one  place  live  feet 
above  the  surface  of  the  ground,  and  six  feet  above  the  bot- 
tom of  a  ditch  by  the  side  of  the  walk,  was  without  banister 
or  railing.  That  this  is  not  even  presumptive  evidence  of  neg- 
ligence, or  that  the  sidewalk  was  not  reasonably  safe  for 
persons  exercising  reasonable  care  and  caution,  see  Town  of 
Fairbury  v.  Rogers,  2  111.  App.  96. 

On  the  contrary,  that  the  number  of  safe  transits  over  this 
sidewalk  (which  an  arithmetical  calculation,  based  on  the  evi- 
dence, will  show,  amount  to  nearly  1,000,000  in  the  six  yeai-s 
of  its  existence  and  use,  with  but  a  single  accident),  is  strong 
— nay,  overwhelming,  proof  that  this  sidewalk  was  reasonably 

YoL.  XX1X32 


498  Appellate  Courts  of  Illinois. 

■  m  »■■■■  ■■ii.i.ii  -■■■.  ■  ■■■!  I  ■      ^p..^^^  ^^^M^^^^^^^^^^^M    I     ^1^1— ^^^^»^^^^»^—i ^ 

Vol.  29.]  Village  of  Carterville  v.  Cook. 

safe.     See  City  of  Chicago  v.  Bixby,  84  HI.  84;  City  of  El  Paso 
V.  Causey,  1  111.  App.  531. 

Messrs.  B.  W.  Pope  and  Geo.  W.  Young,  for  appellee. 

Towns  arc  bound  to  erect  fences  or  railings  at  places  which 
would  otherwise  be  uu;safe  or  inconvenient  for  travelers  exer- 
cising ordinary  care.     Collins  v.  Dorchester,  6  Cush.  396. 

The  law  requires  highways  to  be  made  safe  and  convenient 
for  travelers;  and  where,  in  traveling  near  the  edge  of  tlie 
way,  there  is  danger  of  being  precipitated  down  an  embank- 
ment, or  into  an  excavation,  or  into  water,  a  railing  is  neces- 
Fary  to  render  traveling  on  the  highway  safe.  Without  it 
there  would  be  danger,  and  for  this  reason  an  action  is  given 
for  the  w^ant  of  a  sufficient  railing,  as  well  as  for  a  defect  or 
want  of  repair.  Kimball  v.  Bath,  38  Me.  219;  Norris  v.  Litch- 
field, 35  N.  H.  271. 

Where  there  is  a  steep  bank  or  other  dangerous  place  so 
near  the  sidewalk  as  to  make  the  walk  itself  dangerous  as  a 
way,  or  to  expose  travelers  to  injury  through  some  accident 
or  mi!^chance  that  might  bo  reasonably  expected  to  follow 
therefrom  as  incident  to  the  use  of  the  walk  in  such  condition, 
the  city  should  be  required  to  erect  a  railing  to  protect  those 
thus  using  the  walk  from  such  apparent  danger.  City  of  Mon- 
mouth V.  Sullivan,  8  111.  App.  55. 

Where  a  rail  or  barrier  is  necessary  for  the  proper  security 
of  travelers  at  places  on  the  highway  which,  from  their  nature, 
would  be  otherwise  unsafe,  and  the  maintenance  of  which 
would  have  prevented  the  hapj)eningof  injury,  it  is  negligence 
not  to  construct  and  maintain  such  a  barrier.  Shearman  and 
Redfield  on  Negligence,  Sec.  591;  Chicago  v.  Gallagher,  44 
III.  295. 

One  who  passes  along  a  sidewalk  has  a  right  to  presume  it 
to  be  safe.  lie  is  not  called  upon  to  anticipate  danger,  and  is 
not  negligent  for  not  being  on  his  guard.  McGuire  v.  Spence, 
91  K  Y.  303;  Morrill  on  City  Negligence,  137. 

"A  person  traveling  on  a  public  street,  if  he  exercises  ordi- 
nary care,  has  a  right  to  be  absolutely  safe  against  all  accidents 
arising   from   obstructions  or  imperfections  in   the  sti^eets." 
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Lincoln  v.  Walker  (Neb.),  30  Alb.  L.  J.  406;  Chicago  v.  Ilickok, 
16  111.  Ap[).  U2, 

That  the  person  injured  knew  of  the  defect  before  the 
injury,  does  not  per  se  establish  negligence  on  his  part.  Div- 
eny  v.  Elmira,  51  N.  Y.  506;  Aurora  v.  Dale,  90  111.  46;  Hub- 
bard V.  Concord,  36  N.  H.  52. 

The  niere  fact  that  a  traveler  is  familiar  with  the  road,  and 
knows  of  the  existence  of  a  defect  therein,  will  not  impose 
upon  him  the  duty  to  use  more  than  ordinary  care  in  avoiding 
it.  Reed  v.  Northfield,  13  Pick.  94;  Shearman  and  Redfield 
on  Negligence,  414. 

He  is  required  to  use  only  the  ordinary  care  and  prudence 
which  the  circumstances  demand.  Diveny  v.  Elmira,  ^ipra; 
Palmer  v.  Bearing,  93  N.  Y.  7;  Joliet  v.  Conway,  17  lU.  App. 
577. 

And  recovery  will  not  be  prevented  unless  a  person  of  ordi- 
nary prudence  would  not  have  walked  there.  McKenzie  v. 
Northfield,  30  Minn.  456;  Evans  v.  Utica,  69  N.  Y.  166. 

And  this  is  a  question  for  the  jury.  Bullock  v.  New  York, 
99  N.  Y.  654;  Pomfrey  v.  Saratoga,  54  N.  Y.  607;  McGuire 
V.  Sperice,  99  N.  Y.  654;  Brusso  v.  Buffalo,  90  N.  Y.  679. 

The  plaintiff's  right  to  recover  is  not  affected  by  his  having 
contributed  to  his  injury,  unless  he  was  in  fault  in  so  doing. 
If  his  share  in  the  transaction  was  innocent,  and  not  incau- 
tious, it  furnishes  no  excuse  for  defendant.  Shearman  and 
Redfield  on  Negligence,  Sec.  28. 

When  two  causes  combine  to  produce  an  injury  to  a  traveler 
upon  a  highway,  both  of  which  are  in  their  nature  proximate, 
the  one  being  a  culpable  defect  in  a  highway,  and  the  other 
gome  occurrence  for  which  neither  party  is  responsible,  the 
municipality  is  liable,  provided  the  injury  would  not  have 
been  sustained  but  for  such  defect.  Macauley  v.  New  York, 
67  N.Y.  602;  Kennedy  v.  New  York,  73  N.  Y.  365;  Clark  v. 
Lebanon,  65  Me.  393;  Galveston  v.  Posnainsky,  62  Tex.  118; 
Crawfordsville  v.  Smith,  79  Ind.  308;  Hampton  v.  Taylor  (R. 
I.),  29  Alb.  L.  J.  415;  Morrill  on  City  Negligence,  106. 

Negligence  may  be  the  proximate  cause  of  an  injury  of 
which  it  is  not  the  sole  or  immediate  cause.     If  the  defend- 
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ant's  negligence  concurred  with  some  other  event  (other  than 
the  plaintiflE's  fault)  to  produce  the  plaintitf's  injury,  so  that  i 
clearly  appears  that  but  for  such  negligence  the  injury  would 
not  have  happened,  and  both  circumstances  are  closely  con- 
nected with  the  injury  in  the  order  of  events,  the  defendant 
is  responsible,  even  though  his  negligent  act  was  not  the  near- 
est cause  in  the  order  of  time.  Shearman  and  Kediield  on 
Negligence,  Sec.  10. 

Where  a  town  neglected  to  keep  a  highway  reasonably  safe, 
the  fact  that  there  was  negligi-nco  of  a  third  party  in  contrib- 
uting to  the  injury  is  of  no  consequence.  Burrell  Township 
V.  Uncapher,  117  Pa.  353;  10  Cent.  Kep.  328. 

The  fact  that  a  large  number  of  persons  had  passed  over  a 
footing  without  accident,  is  not  competent  evidence  that  the 
footing  is  not  a  nuisance.  Temperance  Hall  Ass'n  v.  Giles,  4 
Vroom,  260. 

A  city  can  not  excuse  its  negligence  by  showing  that  other 
persons  had  passed  uninjured.  Schoomaker  v.  Wilbraham, 
110  Mass.  134;  Bauer  v.  Indianapolis,  99  Ind.  56;  Temperance 
Ilall  Ass'n  v.  Giles,  supra;  Hyatt  v.  Kondout,  44  Baib.  385; 
S.  a,  41  N.  T.  619. 

Green,  P.  J.  We  have  been  favored  by  counsel  for  appel- 
lant with  an  elaborate  argument,  fortified  by  quite  an  array  of 
authorities,  in  support  of  its  contention  that  a  municipal  cor- 
])oration  ought  not  to  be  held  liable  to  respond  in  damages, 
in  an  action  on  the  case,  to  one  injured  while  in  the  exercise 
of  reasonable  care,  in  consequence  of  the  officers  of  the  cor- 
poration negligently  permitting  its  sidewalk  to  be  and  remain 
in  an  unsafe  condition.  We  regard  this  as  no  longer  an  open 
question  in  this  State;  by  our  statute  municipal  authorities 
are  given  entire  control  of  the  streets  in  the  corporation,  and 
thereby  the  duty  is  imposed  upon  it  to  keep  its  streets  and 
sidewalks,  which  are  a  part  thereof,  in  a  reasonably  safe  con- 
dition and  repair  for  the  use  of  persons  traveling  on  the  same, 
and  an  action  will  lie  against  such  corporation  on  behalf  of 
one  who,  in  the  exercise  of  reasonable  care,  sustains  injury  by 
reason  of  the   negligent  failure  to  perform  such  duty,   to 
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recover  his  damages  occasioned  by  the  injury.  This  has  been 
held  to  be  the  law  in  this  State  in  repeated  decisions  of  onr 
Supreme  Oouct,  and,  among  other  cases,  in  Bloom ington  v. 
Bay,  42  111.  503;  Chicago  v.  Keefe,  114  111.  222.  The  rule  so 
established  is  wise  and  salutary.  Officers  of  municipal  corpo- 
rations organized  and  exercising  corporate  powers  in  this 
State,  knowing  this  to  be  the  law,  will  exercise  greater  vigi- 
lance in  caring  for  and  keeping  in  repair  and  safe  condition 
streets  and  sidewalks,  thereby  decreasing  the  danger  of  acci- 
dent and  injury  to  persons  using  the  same;  and  in  this  con- 
nection we  deem  it  proper  to  dissipate  an  apprehension  which 
the  learned  counsel  for  the  appellant  room  to  entertain- 
that  this  court  may  so  misunderstand  the  law  as  to  hold  a 
municipal  corporation  bound  to  construct  and  maintain* its 
sidewalks  in  such  condition  as  to  insure  the  persons  using  them 
from  accident.  We  do  not  understand  or  hold  this  to  be  the 
duty  imposed  upon  appellant  by  the  law.  It  is  bound  only  to 
use  reasonable  care  and  diligence  to  keep  its  sidewalk  in  rea- 
sonably safe  condition  for  the  use  of  persons  traveling  thereon 
and  our  Supreme  Court  have  held,  in  Chicago  v.  Keefe,  5wj9r<x, 
a  child  may  be  lawfully  upon  the  sidewalk  for  pleasure — that 
is,  for  play — ^and  the  city  owes  the  same  duty  to  have  the  side- 
walk in  a  reasonably  safe  state  of  repair  -in  respect  to  it  that 
it  does  in  respect  of  those  who  are  on  the  sidewalk  passing  to 
or  returning  from  their  places  of  business  or  abode.  And 
while  it  is  not  the  duty  of  the  municipal  corporation,  in  all 
cases  where  it  raises  its  sidewalk  above  the  adjacent  ground,  to 
guard  each  side  with  railing  or  other  barriers  to  prevent 
pedestrians  from  accidentally  falling  off,  and  the  omission  to 
provide  such  protection  is  not  always  negligencej9<?^5^  creat- 
ing liability,  yet  in  cases  analogous  to  the  case  at  bar,  where  it 
is  apparent  that  such  protection  is  required  to  render  the  side- 
walk reasonablv  safe  for  school  children  dailv  using:  the  same, 
and  to  prevent  the  occurrence  of  an  accident  which  is  likely 
some  time  to  happen  if  such  protection  is  not  furnished,  it  has 
been  held  to  be  gross  negligence  on  the  part  of  the  corpora- 
tion to  omit  the  duty  to  erect  railings  or  other  guards  on  the 
sides  of  the  walk,  adequate  for  the  protection  from  the  danger 
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of  falling  therefrom,  of  persons  traveling  thereon  and  exercis- 
ing ordinary  care  and  caution.  Joliet  v.  Yerley,  35  111.  5S ; 
Chicago  V.  Gallagher,  44  111.295;  S])ringfield  v.  Lo  Claire,  49 
111.  476;  Stcrlincr  v.  Thomas,  60  111.  264;  Galesbiirg  v.  Hig- 
ley,  61  111.  287;  Chicago  v.  Langlass,  i^Q  111.361;  City  of  Mon- 
mouth V.  Sullivan,  8111.  App.  55. 

On  behalf  of  aj>pellant,  it  is  claimed  the  trial  court  erred  in 
refusing  to  admit  evidence  offered  on  its  behalf,  thereby  de- 
priving it  of  the  benofit  of  certain  material  facts  necessary  for 
the  jury  to  know  in  order  to  fairly  determine  tlie  question  of 
apf)ellant'6  negligence.     We  find,  upon  a  careful  examination 
of  the  record,  no  error  in  this  regard.     It  is  further  insisted 
the  evidence  does  not  establivsh  the  fact  that  the  injury  com- 
plained of  was  cansed  by  a  fall,  but  that  bone  erysipelas  or 
scrofula  brought  about  the  injured,  inflamed  and  diseased  con- 
dition of  the  foot  and  ankle  whereby  appellee  was  disabled. 
On  'this  point  two  physicians  who  had  examined  the  injury 
testified  concerning  it;  one  thought  it  was  "a  scrofulous  con- 
tusion; "  the  other  was  quite  as  positive  appellee  exhibited  no 
symptoms  of  erysipelas  or  scrofula,  and  that  the  injury  was  a 
contused  wound,  such  as  miglit  be  the  result  of  a  fall.     The 
other  testimony  relied  on  to  sustain  this  theory  of  appellant 
consisted  of  statements  of  appellee,  his  father  and  stepmother, 
touching  the  cause  and  character  of  the  injury,  as  testified  to 
by  several  witnesses.     Appellee,  his  father  and  stepmother, 
denied  having  made  some  of  these  statements  and  explained 
others,  but,  as  against  the  inference  to  be  drawn  from  this 
testimony,  a  number  of  disinterested  witnesses,  as  also  appel- 
lee, his  steiunother  and  father,  testified  that  up  to   the  time 
appellee  claimed  to  have  been  pushed  off  the  sidewalk  he  had 
not  been  injured  in  his  foot  or  ankle,  or  complained  of  any 
injury  to  it,  or  of  being  lame.     It  was  the  province  of  the 
jury  to  determine  from  all  the  evidence  the  cause  of  the  injury 
and  in  ascribing  it  to  a  fall  they  were  sustained  by  the  evi- 
dence.    It  is  also  insisted,  inasmuch  as  no  one  but  appellee 
testified    to   the  fact   that  he  was  pushed   off  the  sidewalk, 
and  in  this  is  not  corroborated  by  the  testimony  of  the  two 
boys  who  were  there  at  the  time,  one  of  whom,  he  says,  was 
pushed  against  him,  therefore  the  material  fact   that  he  was 
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pushed  oflE  and  fell  from  the  sidewalk  is  not  proven  bj  a  pre- 
ponderance of  the  evidence.  These  witnesses  were  examined 
in  the  presence  of  the  court  and  jury;  their  manner  of  testi- 
fying, their  conduct  and  demeanor  while  on  the  witness  stand, 
was  doubtless  taken  into  consideration  by  the  jury  in  deter- 
mining the  weight  and  credit  to  be  given  to  the  testimony 
of  each  witness;  and  upon  examining  the  testimony  of  the  two 
boys  we  find  it  quite  unsatisfactory;  neither  of  them  seems  to 
have  had  a  good  memory,  or  to  be  able  to  recollect  very  dis- 
tinctly any  material  fact;  and  we  can  not  say  the  jury  were 
not  warranted  in  accepting  and  believing  appellee's  version  of 
the  accident,  and  finding  that  he  fell  and  was  injured  without 
fanlt.or  negligence  on  his  part;  that  his  injury  was  the  com- 
bined result  of  an  accident  and  the  unsafe  condition  of  appel- 
lant's sidewalk  caused  by  its  negligence,  and  that  the  injury 
and  consequent  damag3  to  appellee  would  not  have  been  sus- 
tained but  for  the  want  of  railing  or  other  guards  which,  in 
the  exercise  of  ordinary  care  and  prudence,  apj^ellant  ought. 
to  have  provided  for  the  protection  and  security  of  those 
using  its  sidewalk  at  the  place  of  the  accident.  In  a  case 
where  it  appears  the  injury  is  the  combined  result  of  accident 
and  a  defective  or  unsafe  condition  of  the  sidewalk,  and  the 
injury  would  not  have  been  sustained  but  for  the  defect  or 
unsafe  condition,  although  the  primary  cause  be  a  pure  acci- 
dent, yet, 'if  the  plaintiff  is  not  guilty  of  fault  or  negligence,! 
the  corporation  is  liable  and  he  can  recover  for  the  injury. 
Kelsey  v.  Glover,  15  Yermont,  708;  Palmer  v.  Andover,  2 
Cnsh.  ()00;  Joliet  v.  Yerley,  supra;  City  of  Lacon  v.  P^ige, 
48  111.  499;  Bloomington  v.  Bay,  4,  supra. 

Applying  the  law  to  the  facts  as  they  appear  in  the  record 
and  as  the  jnry  evidently  found  them  to  be,  plaintiff  has 
established  his  right  to  recover  the  judgment  appealed  from. 
We  perceive  no  error  in  the  refusal  of  the  court  to  give  the 
2d  and  8th  instructions  on  behalf  of  appellant,  or  in  modify- 
ing its  6th,  7th  and  9th  instructions  before  giving  them  to 
the  jury,  but  are  of  opinion  the  jury  were  fully  and  fairly 
instructed  as  to  the  law.  We  find  no  reason  to  disturb  the 
verdict  of  the  jury,  or  for  reversing  the  judgment,  and  afl5iin 
the  same.  Judgineiit  affirmed. 
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The  East  St.  Louis   Packing  and  Peovision  C!o. 

V. 

Barney  McElroy. 

Master  and  Servant — Personal  Injury — Contributory  Negligence — Tools 
and  Appliances — Svfficieney  of — Special  Finding, 

1 .  A  master  is  bound  to  use  reasonable  care  and  prudence  in  providing 
suitable  tools  and  appliances  for  the  use  of  bis  servants. 

2.  A  master  is  not  an  in-surer  of  the  safety  and  security  of  his  employes 
while  pnjfaged  in  the  line  of  their  duty. 

3.  If  a  servant  has  knowledge  of  the  defective  and  unsafe  character  of 
appliances  which  must  be  used  in  and  about  the  work  he  is  employed  to 
perform,  and  persists  in  his  work  without  objection,  he  is  guilty  of  contrib- 
utory negligence  and  can  not  recover  for  injuries  sustained  because  of  the 
use  of  such  defective  appliances. 

4.  In  an  action  brought  by  a  servant  to  recover  from  his  employer  for 
injuries  caused  by  ice  jumping  from  an  inclined  slide,  which  is  alleged  to 
have  been  improperly  constructed,  this  court  holds,  upon  a  review  of  the 
evidence,  that  the  plaintiff  was  guilty  of  contributory  negligence,  and  that 
the  verdict  for  him  should  have  been  set  aside. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
B.  H.  Canby,  Judge,  presiding. 

Mr.  M.  "Willard,  for  appellant 

It  is  held  in  this  State  that  when  an  employe  has  an  oppor- 
tunity to  make  himself  acquainted  with  the  risks  of  the  ser- 
vice and  fails  to  do  so,  it  is  such  negligence  as  will  prevent  a 
recovery,  and  consequently,  in  a  case  where  he  has  such 
knowledge,  the  reason  for  holding  he  can  not  maintain  a  suit 
is  much  stronger.  The  fact  is,  there  were  no  dangers  except 
such  as  the  plaintiflE  was  bound  to  see.  He  could  not  avoid 
knowing  that  the  ice  came  down  the  skids  with  some  degree 
of  force,  and  that  it  was  necessary  to  keep  out  of  the  way- 
and  also  that  it  did  not  come  regularly.  Hence,  on  cross- 
examination,  the  plaintiff  was  compelled  to  admit  that  he  did 
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not  discover  anj  new  dan^^er  in  the  work,  neither  while  en- 
gaged in  the  service  nor  after  ho  got  hurt.  He  knew  every 
peril  and  risk  before,  and  for  the  very  goo(^  reason  that  all 
the  dangers  were  obvious  to  an  ordinary  understanding.  If 
he  did  not  reah'ze  that  he  must  have  been  stupid  indeed;  but 
he  perceived  the  risks  of  the  service,  and  the  case  is  one 
where  the  employe,  knowing  every  peril,  carelessly  exposes 
himself  and  is  injured  through  his  own  fault.  To  sum  it  up, 
the  situation  was  one  without  a  lurking  danger  and  where  tho 
servant  says  he  knew  all  the  risks,  and  that  there  can  be  no 
recovery  in  such  a  case  is  too  well  settled  for  legal  discussion. 

Under  this  head  the  following  cases  will  suffice:  Simmon's 
Adm'r  v.  C.  &  T.  R,  110  111.  340;  C.  &  E.  R.  v.  Geary,  110 
111.  383;  Penn.  Co.  v.  Lynch,  90  111.  333;  St.  L.  &  S.  E.  R 
V.  Britz,  72  111.  256. 

The  rule  here  announced  is,  that  if  the  servant  has  an 
opportunity  to  make  himself  acquainted  with  the  risks  of  his 
service,  but  fails  to  do  so,  &nd  is  injured  in  consequence,  or  if 
he  voluntarily  assnmps  a  peril  known  to  him  and  is  injured, 
he  cm  not  recover. 

Messrs.  R  A.  Halbebt  and  Flannigen  &  Rafter,  for  ap- 
pellee. 

It  is  a  rule  of  law  that  the  master,  whether  a  natural  person 
or  a  corporate  body,  is  under  obligation  not  to  expose  his 
fiervant,  when  conducting  the  master's  business,  to  perils  or 
hazards  against  which  he  may  be  guarded  by  proper  diligence 
upon  the  part  of  the  master,  and  to  that  end  the  master  is 
bound  to  observe  all  the  care  which  prudence  and  the  exigen- 
cies of  the  cape  or  the  situation  require  in  providing  the  serv, 
ant  with  machinery  or  other  instrumentalities  adequately  safe 
for  the  use  of  the  latter.  And  this,  of  course,  includes  a  safe 
place  in  \vhich  the  servant  is  to  do  the  master's  work.  Whar- 
ton on  Negligence,  Sec.  211  and  others;  Whitaker's  Smith  on 
Neg.,  125  ei  seq,;  Wood,  Master  and  Servant,  Sec.  329  et  seq.; 
2  Thorn p86n  on  Negligence,  p.  972,  and  note. 

This  rule  is  announced  in  the  Swctt  case,  45  111.  197,  and  in 
every  case  in  our  State  where  the  question  lias  since  arisen. 
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We  know  of  no  case  where  the  questions  involved  in  tlie 
case  at  bar  have  been  so  fully  discussed  upon  authority  and 
principle  as  tliat  of  Indiana  Car  Co.  v.  Parker,  100  Ind.  ISl. 
The  law  is,  that  the  servant  may  continue  the  service,  even  \i  lie 
know  of  defects,  unless  they  be  such  as  necessarily  and  inevi- 
tably expose  him  to  injury.  Snow  v.  HousatonicR.  R.  Co.,  8 
Allen,  450. 

Geeex,  p.  J.  This  suit  was  brought  by  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  resulted  from 
the  negligence  of  ap|3ellant.  The  jury,  by  its  verdict,  found 
defendant  guilty,  and  assessed  plaintiff's  damages  at  $1,999.1^0, 
the  full  amount  claimed,  and  also  found,  in  response  to  ques- 
tions asked  by  defendant  in  writing,  as  follows: 

'*  1st.  Was  the  skidway  or  slide  safe  and  sufficient?  Ans. 
It  was  not. 

"2d.  Did  the  plaintiff  know  what  kind  of  conveyor  the 
skid  was,  and  the  condition  it  was  in?     Ans.     He  did  not." 

Judgment  was  entered  on  the  verdict,  to  reverse  which  de- 
fendant took  this  appeal.  It  is  averred  in  the  declaration 
that  plaintiff,  while  employed  as  a  laborer  by  defendant,  and 
in  the  performance  of  his  duty  as  such,  by  the  direction  of 
defendant's  officers  and  servants,  in  storing  ice  in  the  cooler 
of  defendant's  ice  house,  was  required  to  stand  at  the  lower 
end  of  a  conveyancer  slide  for  the  purpose  of  receiving  and 
removing  into  the  cooler  the  ice  coming  down  said  slide;  avers 
duty  of  defendant  to  exercise  care  and  prudence  in  providing 
good,  safe  and  proper  slides  for  conveying  ice  to  the  point 
where  plaintiff  should  receive  it,  so  that  ice  should  not  run  off 
said  slide  before  reaching  said  point;  avers  defendant  neglected 
this  duty,  and  negligently  and  carelessly  failed  to  provide  a 
good,  safe  and  proper  slide  sufficient  to  conduct  said  ice  safely 
to  said  point,  all  which  defendant  knew  or  might  have  known 
by  the  exercise  of  reasonable  care;  and  while  plaintiff  was 
standing  alongside  of  said  conveyor  slide,  and  in  the  exercise 
of  due  care  on  his  part,  and  without  knowledge  of  the  insuffi- 
ciency of  said  slide,  a  large  piece  of  ice,  on  account  of  such 
insufficiency,  ran  off  the  slide,  struck  plaintiff,  and  thereby  he 
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received  the  injuries  complained  of.  It  appears,  from  the  evi- 
dence, tlie  cooling  room  in  defendant's  packing  house  was 
supplied  with  ice  from  an  upper  story  by  means  of  an  incline 
or  skid  twenty-four  inches  wide,  with  sides  about  three  inches 
high,  down  which  the  ice  slid  with  considerable  velocity  for  a 
distance  of  about  fifty  feet  to  a  door  at  the  end  of  a  hallway, 
from  which  point  through  the  center  of  the  hall  on  the  floor 
extended  an  oak  plank  runway,  or  slide,  with  angle  iron  on 
each  edge  of  the  plank  about  an  inch  high,  and  along  and  on 
this  structure  the  ice  coming  down  the  incline  slid  some  dis- 
tance, and  was  received  and  pushed  along  the  hallway  by  men 
on  the  side  of  the  runway  to  openings  where  other  men  re- 
ceived and  dropped  it  through  to  the  cooling  room  below. 
The  ice  did  not  come  down  the  incline  regularly  and  continu- 
ously, but  sometimes  a  number  of  pieces  would  be  slid  down 
in  rapid  succession;  then  an  interval  of  some  minutes  would 
elapse  before  any  more  came  down,  and  when  necessary  to 
give  men  at  the  cooling  room  lime  to  clear  away  the  ice  accu- 
mulating there,  word  was  sent  by  men  in  the  hallway  to  those 
above  to  suspend  sup  ply  ii»g  ice  for  a  time.  Sometimes,  when 
ice  became  blocked  on  the  runway,  a  piece  would  Jump  off  the 
slide,  and  under  such  circumstances  if  the  piece  did  not  fall 
entirely  off,  but  a  portion  remained  on  the  slide,  sometimes 
another  piece  coming  down  and  striking  it  would  jump  off. 

Ice  coming  down  the  incline  could  be  seen  all  the  way  down 
by  those  working  in  the  hallway,  and  they  could  readily  hear 
it  coming  as  it  descended.  The  negligence  alleged  and  claimed 
to  have  caused  the  injury,  was  the  failure  to  provide  this 
runway  with  sides  of  sufficient  height  to  prevent  ice  from 
jumping  off  when  sliding  along  with  the  speed  acquired  in  its 
descent;  but  it  also  appears  these  same  structures  had  been  in 
use  there,  and  had  been  operated  in  the  same  way  by  employes 
for  a  number  of  years;  yet,  until  plaintiff  was  hurt,  no  accident 
had  occurred  and  no  one  working  there  had  been  injured.  At 
the  time  plaintiff  was  hurt  this  runway  was  in  good  condition 
and  repair;  all  the  witnesses  testifying  on  this  point,  except 
plaintiff,  concur  in  saying  it  was  sufficient  and  safe  and  that 
there  was  no  danger  to  one  working  in  that  hallway,  pushing 


503  Appellate  Courts  op  Illinois. 

Vol.  29.]         E.  St.  L.  Packing  &  Provision  Co.  v.  McElroy. 

ice,  if  he  used  reasonable  care  to  look  or  listen  for  the  ice 
coming  down;  plaintiff  had  been  at  work  in  the  packing  house? 
off  and  on,  as  he  expressed  it,  for  about  eight  years.  He  admits 
he  had  seen  the  incline  and  men  working  there,  and  ice  ^oin«r 
down  many  times,  and  had  passed  by  this  runway  in  tlie  hall, 
and  had  seen  men  at  work  there  many  times.  By  other  testi- 
mony, also,  it  appears  he  was  quite  familiar  with  these  struct- 
ures and  the  manner  of  using  them.  On  the  Friday  and  Satur- 
day next  preceding  the  day  he  was  hurt,  plaintiff  worked  on 
the  upper  floor  pushing  ice,  and  worked  on  Sunday  two  hours 
in  the  hallway.  On  Monday  morning  he  went  there  again,  and 
about  half  past  seven  o'clock  met  Jones,  who  had  charge  of 
the  cooling  department,  who  asked  him  to  go  down  in  the 
cooling  room  and  pull  ice  away  from  the  hole  and  keep  it 
from  getting  blocked;  but  plaintiff  said  he  would  sooner  go 
home  than  go  down  there;  that  he  was  subject  to  rheumatism. 
Jones  replied,  "That  is  a  better  place  for  you;  you  are  accustomed 
to  work  down  there,  and  the  5ther  men  are  not  acquainted 
with  it; "  but  plaintiff  said  he  would  go  home  sooner  than  go 
down  there.  Jones  then  said, "  Stay  there  then."  Plaintiff  then 
voluntarily  took  his  position  near  the  foot  of  the  incline  in 
the  hallway,  and  about  an  hour  after  a  piece  of  ice  jumped  off 
the  slide.  He  went  across  to  start  it  along  toward  the  oj^ening, 
with  his  back  to  the  incline,  and  while  in  this  position  and 
pushing  this  piece  of  ice  with  an  ice  hook,  as  he  testifies,  an- 
other piece  of  ice  jumped  off  behind  him,  struck  him  and 
caused  the  injury  complained  of.  He  also  testifies  he  did  not 
discover  anything  about  this  ice  slide  while  working  there  lie 
had  not  known  before. 

In  the  view  we  take  of  this  case  it  would  be  superfluous  to 
comment  upon  the  question  of  plaintiff's  contributory  negli- 
gence, or  the  amount  of  damages  allowed;  and  the  contention 
on  behalf  of  appellee  is  correct,  that  the  master  is  required  to 
use  reasonable  care  and  prudence  in  providing  the  servant 
with  safe  and  suitable  appliances  and  instrumentalities  to  use 
in  the  work  he  is  employed  to  do.  This  is  the  primary  duty 
of  the  master,  imposed  upon  him  by  the  law.  The  master  is 
not,  however,  an  insurer  of  the  safety  and  security  of   the 
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servant  while  performing  the  work,  and  the  latter  may,  by  his 
own  acts,  absolve  the  master  from  all  liability  to  him  for  injury 
lesiilting  from  the  use  of  defective  and  unsafe  instrumen- 
talities provided  by  the  master.  If  the  servant  has  knowledge 
of  the  unsafe  and  defective  character  of  appliances  tliat  must 
be  used  in  and  about  the  work  he  is  employed  to  perform,  and 
with  this  knowledge  and  without  objection,  persists  in  doing 
such  work,  and  thus  voluntarily  exposes  himself  to  extra  peril, 
and  is  injured  by  reason  of  the  use  of  such  defective  appli- 
ances, he  can  not  recover  for  such  injury.  This  rule,  applied 
to  the  facts  in  the  record,  precludes  plaintiff  from  the  right  to 
recover.  By  his  admission  and  other  testimony  it  appears 
he  knew  all  about  the  work  he  was  required  to  do,  and  the 
character,  as  to  safety  and  sufBciency,  of  the  structure  claimed 
to  have  been  unsafe.  Ho  must  have  known  by  observation 
the  ice  came  down  the  incline  with  velocity  and  force  and  at 
irregular  intervals,  and  that  men  employed,  as  he  was,  in 
the  hallway,  were  exposed  to  accident,  if  careless.  In  short, 
it  is  quite  apparent  he  knew  the  peril  and  hazard  incident  to 
the  work  he  was  performing,  and  with  this  knowledge  chose 
to  do  this  work  rather  than  other  work  which  ho  was  accus- 
tomed to,  there  offered  him  by  Jones.  Under  this  state  of 
facts  plaintiff  had  no  right  of  action  against  defendant.  Sim- 
mons v.  C.  &  T.  R,  110  Jll.  340;  C.  &  E.  E.  v.  Geary,  110  111. 
383;  Penn  Co.  v.  Lynch,  90  111.  333;  St.  L.  &  S.  E.  E.  v. 
Britz,  72  III.  250. 

The  special  finding  of  the  jury  in  answer  to  the  second 
question  was  not  supported  by  the  evidence,  and  the  general 
verdict  also  was  wrong  and  should  have  been  set  aside. 

The  judgment  is  reversed,  and  we  find  no  reason  for 
remanding  the  cause. 

Judgment  reversed* 
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Gen  A  Lancaster 

V. 

Ida  M.  Lancaster. 

Divorce — Support  of  Child —Fail ut*e  to  pay  Installments — Action  of 
Debt — Pleading — Improper  Defense. 

1.  Where  the  diversion  of  installments  for  the  support  of  a  child,  ptty- 
able  under  a  decree  of  divorce,  can  alone  excuse  further  payment,  the 
refusal  of  the  mother  to  permit  the  father  to  see  the  child  is  no  defense  to 
nn  action  of  debt  to  recover  unpaid  installments. 

2.  Non-assumpsit  is  an  improper  plea  in  an  action  of  debt. 

[Opinion  tiled  January  10,  1888.] 

Ap "EAL  from  tlie  City  Court  of  Alton;  the  Hon.  James  E. 
DuNNEGAN,  Judge,  presiding. 

Messrs.  J.  J.  Brenholt,  W.  H.  Bennett  and  W.  C.  Mab- 
shali^  for  a])pellant8. 

The  third  instruction  is  simply  to  the  effect  that  plaintiff 
could  not  recover  if  she  had  prevented  defendant  from  seeing 
his  child.  The  instruction  given  was,  that  she  could  not 
recover  unless  she  had  complied  with  the  decree,  and  this 
instrnction  only  applies  the  general  principle  involved  in  the 
tirst  instrnction  to  the  particular  violation  of  the  terms  of  the 
decree,  esjiecially  pleaded  in  this  case,  and  which  was  the  sole 
defense.  It  can  not  be  said  that  the  giving  of  that  instruc- 
tion covered  the  point  involved  in  the  third  instruction  re- 
fused. If  the  third  instruction  had  been  given,  and  that  given 
had  been  refused,  there  could  have  been  no  error  complained 
of;  but  the  converse  is  not  true.  We  had  the  right  to  have 
the  court  instruct  the  jury  specifically,  one  way  or  the  other, 
on  the  issues  joined,  anl  an  instruction  which  deals  only  in 
general  jn-inciples  of  law,  witliout  applying  those  general  prin- 
ciples to  the  particular  facts  in  issue,  is  not  sufficient.  May 
v.  Tallman,  20  111.  443;   Roth  v.  Smith,  54  III.  431;  G.  &  C.  U. 
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R.  R  Co.  V.  Jacobs,  20  111.  478;    Co.  Court  of  Calhoun  Co.  v. 
Buck,  27  111.  440;   Cummings  v.  McKinncy,  4  Scam.  58. 

Mr.  M.  Millard,  for  appellee. 

The  pleas  really  did  uot  present  a  material  issne,  and  there 
was  nothing  to  try.  Tlie  plea  of  noiv-assninpait  has  no  place 
in  our  action  of  debt,  and  the  special  plea  alleged  nothing  that 
can  be  regarded  as  a  defense.  The  reliance  seemed  to  be  on 
the  fact  that  the  defendant  was  denied  the  right  to  see  his 
child  by  its  grandmother.  But  the  decree  required  the  de- 
fendant to  pay  the  money  for  the  sole  benefit  of  the  child,  and 
tlie  plaintiff  had  nothing  to  do  with  it  except  to  co'lcct  it  and 
expend  it  for  the  child's  support.  It  was  made  payable  to  her, 
it  is  true,  but  it  was  expressly  decreed  tliat  the  money  should 
not  be  diverted  from  the  child's  maintenance,  and  was  entirely 
for  its  benefit. 

The  decree  was  a  judgment  that  the  defendant  pay  the 
money,  and  there  was  only  one  condition  that  could  relieve 
him  from  the  obligation,  viz. :  in  case  the  allowance  was  di- 
verted the  payment  should  cease.  The  right  to  recover  the 
money,  therefore,  was  not  made  to  depend  upon  the  condition 
that  he  sliould  see  the  child,  but  upon  the  condition  that  the 
allowance  should  not  be  diverted  from  its  support.  And  as 
the  decree  made  this  the  only  condition,  and  it  was  entered 
by  agreement  of  the  parties,  it  is  now  out  of  the  power  of 
the  defendant  to  place  his  refusal  to  pay  the  money  on  some 
other  ground.  Besides,  how  can  the  child  lose  the  benefit  of 
this  provision  in  the  decree  by  reason  of  anything  its  mother 
or  grandmother  may  do  ? 

Green,  P.  J.  This  was  an  action  in  debt  brought  by  ap- 
]Xillee  to  recover  from  appellant  monthly  installments  which, 
by  a  decree  in  divorce  proceedings  between  said  parties,  were 
ordered  to  be  paid  by  appellant  to  appellee  for  the  support 
of  their  infant  child,  the  care  and  custody  of  which  was  decreed 
to  appellee.  The  pleas  interposed  and  relied  on  as  a  defense 
were  non-assumpsit^  and  a  special  plea  setting  up  the  terms  of 
the  decree,  and  averring  that  about  February  1, 1885,  plaintiff 
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refused  to  allow  him  to  see  his  cliild,  at  her  house,  as  provided 
by  said  decree,  and  has  ever  since  persisted  in  such  refusal, 
and  has  thereby  violated  the  terms  of  the  decree,  and  her  right 
to  demand  said  money  has  wholly  failed  and  lapsed. 

Neither  of  these  pleas  presented  a  material  triable  issne. 
Non-assumpsit  is  not  a  proper  plea  in  an  action  of  debt.  Har- 
low V.  Boswell,  15  111.  56. 

And  nothing  in  the  special  plea  averred  amounted  to  a  legal 
defense. 

The  onlv  condition  in  the  decree  relieving  the  defendant 
from  the  payment  of  these  monthly  instalhuents  was,  that  if 
the  said  installment,  or  any  part  thereof,  should  thereafter  at 
any  time  be  diverted  from  the  maintenance  of  said  child,  the 
said  allowance  should  cease.  It  was  proven  and  not  disputed, 
that  defendant  had  refused  to  pay,  or  provide  meang  for  the 
payment  of  the  monthly  installments  to  plaintiff,  for  a  period 
of  thirty-three  months,  which,  at  $30  per  month,  the  sura 
fixed  by  the  decree,  amounted  to  $990.  The  decree  was  also 
read  in  evidence,  which,  with  the  other  proof,  established 
appellee's  legal  right  to  demand  and  recover  of  appellant  said 
sum  last  above  mentioned;  and  as  we  view  the  case,  this 
legal  right  was  not  defeated  by  any  sufficient  defense,  set  up 
by  plea  or  established  by  proof.  Entertaining  this  Tiew,  we 
deem  it  unnecessary  to  comment  upon  the  rulings  of  the  trial 
court  in  admitting  the  evidence  objected  to  by  appellant, 
and  refusing  to  give  the  instructions  requested  on  his  behalf . 
The  jury  returned  a  verdict  for  $990,  in  favor  of  plaintiff, 
and  we  think  the  verdict  was  warranted  by  the  proof,  and 
the  court  did  not  err  in  entering  judgment  for  plaintiff 
thereon,  or  in  striking  the  plea  in  abatement  from  the  files; 
it  was  not  filed  inapt  time.     Mills  v.  Bland'sEx., 76  111.  381. 

The  judgment  is  afl^'uied. 

Judgment  affirmed. 
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EocKFORD  Insurance  Company 

V. 

Andrew  Seyferth. 

Fire  Insurapce — Application — Agent — TitU— Proof  of  Loss — Failure 
to  Make — Eo.dence — Instructions — Pleading. 

1.  An  agent  of  an  insurance  company  who  fills  ont  an  application  with 
knowledge  of  the  condition  of  the  title  to  the  property  in  question,  in  the 
absence  of  collusion,  binds  the  company  in  accordnncii  with  the  contents 
thereof. 

2.  The  duty  of  a  claimant  under  a  fire  insurance  policy  to  make  out  and 
deliver  a  proof  of  lops,  must  be  performed,  unless  waived  by  the  company. 

3.  In  an  acion  to  recover  for  loss  under  a  policy  of  fire  insurance,  this 
court  holQls  that  the  failure  of  the  assured  to  make  proof  of  loss,  there  hav- 
ing been  no  waiver  by  the  defendant,  requires  a  reversal  of  the  judgment 
for  the  plaintiff. 

[Opinion  filed  January  10,  1889.] 

< 

Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Marshall  &  Taggabt,  for  appellant. 

The  insurance  policy  sued  upon  is  set  out  in  full  in  the  dec- 
laration as  well  as  given  in  the  evidence.  This  policy  requires 
proof  of  loss  to  be  made.  There  is  no  evidence  in  the  record 
tending  to  show  that  any  such  proof  was  made,  or  in  any  man- 
ner to  show  its  waiver.  For  this  cause  the  judgment  should 
be  reversed,  there  not  being  sufficient  evidence  to  sustain  the 
verdict.  The  making  of  proofs  of  loss  is  a  condition  prece- 
dent. Blakely  v.  Phoenix  Ins.  Co.,  20  Wis.  217;  2  Wood  on 
Fire  Ins.  (2d  Ed.),  927. 

All  the  cases  on  waiver  of  proofs  and  waiver  of  defects 
therein  are  really  to  the  same  effect.  The  case  at  bar  is 
one  where  the  general  issue  alone,  not  only  puts  the  plaintiflE 
to  the  proof  of  his  whole  case,  but  also  lets  in  many  defenses. 
Western  Assurance  Co.  v.  Mason,  5  111.  App.  141;  Thomas  v. 

Vox.  XXIX  33 
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Fame  Ins.  Co.,  108  111.  91;  Lycoming  Fire  Insui-ance  Co.  v. 
Eubens,  79  111.  403. 

In  the  second  and  last  of  these  cases  it  appears  that  the 
general  issue  was  the  only  plea;  in  the  second,  from  the  dis- 
senting opinion,  and  in  the  last  from  the  top  of  page  403.  See, 
also,  as  to  general  doctrine,  Warner  v.  Crane,  20  111.  148. 

A  warranty  must  be  strictly  and  literally  true,  whether  ma- 
terial to  risk  or  not.  Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  157; 
Miller  v.  Mut.  Ben.  Ins.  Co.,  31  Iowa,  226,  227;  Planters'  Ins. 
Co.  V.  Myers,  55  Miss.  479. 

Mr.  George  W.  Smith,  for  appellee. 

Where  insurance  is  procured  to  be  taken  by  a  person  who 
is  in  fact  acting  as  the  agent  of  the  company,  declarations  and 
explanations  made  by  the  assured  to  such  agent,  concerning 
the  character  of  thp  ownership  of  the  property,  will  be  nutice 
to  the  company.     Union  Ins.  Co.  v.  Cripps,  93  III.  96. 

Where  a  person,  not  versed  in  legal  terms,  when  applied  to 
by  an  agent  of  an  insurancj  company  to  take  a  policy  of  insur- 
ance, states  the  facts  relating  to  the  title  to  the  property 
issued,  and  the  agent  writes  in  the  application  that  the  title  is 
fee  simple,  when  it  is  not,  such  misstatement  of  title  in  the 
application  will  not  preclude  a  recovery.  Eockford  Ins.  Co. 
V.  Nelson,  75  111.  648. 

The  nature  and  condition  of  the  title  of  Seyferth  was  fully 
made  known  to  appellant's  agent,  who  took  the  application,  and 
a  recovery  on  the  policy  can  not  be  defeated  on  the  ground 
that  the  character  of  the  title  was  not  correctly  stated. 
Phoenix  Ins.  Co,  v.  Tucker,  92  111.  64;  Germania  Fire  Ins.  Co. 
V.  McKee,  94  111.  494;  Andes  Ins.  Co.  v.  Fish,  71  111.  620; 
Union  Ins.  Co.  v.  Cripps,  93  111.  96;  Mass.  M.  L.  Ins.  Co.  v. 
Kobinson,  98  111.  324. 

Green,  P.  J.  This  suit  was  brought  by  appellee  to  recover 
the  value  of  property  insured  b}^  appellant,  which  was  de- 
stroyed by  fire.  The  jury  found  for  appellee  and  returned  a 
verdict  assessing  his  damages  at  $1,000.  The  court  entered 
judgment  for  appellee  on  the  verdict,  to  reverse  which  appel- 
lant took  this  appeal. 


^ 
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We  think  the  evidence  justified  the  jury  in  finding  plaintiff 
below  had  an  insurable  interest  in  the  property  insured,  and 
that  the  loss  was  not  over-estimated  by  them.  The  point 
made  by  appellant,  that  in  the  answer  to  questions  contained 
in  the  written  application,  appellee  untruthfully  stated  he  was 
the  owner  in  fee,  and  no  other  person  was  in  cere  ted  in  the 
pi'operty  insured  or  the  real  estate  on  which  the  same  was 
situated,  and  hence  there  was  a  breach  of  warranty  as  to  title 
which  would  avoid  the  policy,  is  not  tenable  under  the  evi- 
dence, which  shows  all  the  written  parts  of  the  application  for 
insurance  were  filled  in  by  the  agent  of  appellant,  who  was  at 
the  time  fully  informed  of  the  true  character  of  appellee's  title 
and  interest  in  the  property  insured,  and  the  real  estate  on 
which  the  same  stood.  The  agent,  with  this  information, 
chose  to  describe  the  title  of  appellee  as  "  fee  simple."  Notice 
to  the  agent  was  notice  to  the  company,  and  it  is  bound  by  his 
acts,  uo  fraudulent  collusion  between  the  agent  and  insured 
appearing.  Where  the  agent  makes  out  an  application  for 
insurance  with  knowledge  of  the  facts,  the  company  will  be 
bound.  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415;  Eclectic 
Life  Ins.  Co.  v.  Frihrenkrug,  68  111.  463;  Andes  Ins.  Co.  v. 
Fish,  71  III.  623;  Lycoming  Ins.  Co.  v.  Jackson,  83  111.  302; 
Union  Ins.  Co.  v.  Chipp,  93  111.  96. 

The  first  instruction  given  on  bohalf  of  plaintiff  is  errone- 
ous. It  calls  for  a  finding  for  plaintiff  upon  a  state  of  fact 
not  snfllcient  in  and  of  itself  to  justify  such  finding.  But 
the  fatal  error  appearing,  which  necessitates  the  reversal  of 
this  judgment,  is  that  no  proof  of  loss  is  shown  to  have  been 
made  by  the  assured,  as  required  by  the  terms  of  the  policy, 
and  no  waiver  of  the  performance  of  this  condition  by  the 
company  appears.  The  declaration  avers  the  material  fact 
that  the  proof  of  loss  was  so  nuide  by  appellee,  and  the  gen- 
eral issue  pleaded  to  the  declaration  traverses  this  material 
averment.  It  is  nowhere  shown  by  the  record  that  appellant 
refused  to  pay  the  loss  for  some  other  reason  than  the  fail- 
ure of  appellant  to  make  proof  thereof,  as  required  by  the 
terms  of  the  policy,  and  thereby  waived  the  making  of  such 
proof,  or  that  the  defense  was  limited  to   some  other  groundj 
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but,  under  the  general  issue,  appellant  has  the  right  to  require 
all  the  material  averments  in  the  declaration  to  be  proven 
before  a  verdict  against  it  can  be  sustained,  and  a  judgment 
thereon  affirmed. 

The  duty  to  make  out  and  deliver  proof  of  loss  must  be 
performed  unless  waived.  Winnesheik  Ins.  Co.  v.  Schueller, 
60  111.  462.  Even  where  proof  of  loss  was  not  furnished  the 
insurer  in  a  reasonable  time,  such  delay  was  held  sufficient  to 
bar  the  action.  Scammon  v.  Germania  Ins.  Co.,  101  111.  621. 
Appellant  has  also  cited  cases  in  his  brief  where  courts  of  last 
resort  in  other  States  hold  the  rule  in  regard  to  proof  of  loss 
to  be  as  in  this  opinion  announced. 

For  the  errors  mentioned,  the  judgment  of  the  Circuit 
Court  is  reversed  aud  the  caus3  remanded. 

liemrsed  and  remaiided. 


George  Schwartz 

V. 

LoRA  A.  Schwartz. 

Husband  and  Wife  —  Separate  Maintenance  —  Seduction  —  Breach  of 
Promise  of  Marriage  —  Duress — Instructions — Ratification  —  Issues  qf 
fact, 

1.  Upon  a  bill  for  separate  maintenance  and  a  croKS-bill  to  have  the 
alleged  marriage  declared  fraudulent  and  void,  it  is  held:  that  the  evidence 
failed  to  establish  duress  of  imprisonment;  that  after  the  marriage  the 
defendant  ratified  and  approved  his  act;  and  that  the  allowance  to  the 
complainant  of  ^00  per  year  for  the  support  of  herself  and  child  is  not 
excessive. 

2.  To  sustain  the  defense  of  duress  of  imprisonment  it  must  appear  that 
the  defendant's  action  was  influenced  by  the  restraints  The  question 
whether  he  was  coerced  or  acted  willingly  is  one  of  fact,  and  the  conclusion 
of  coercion  from  the  fact  of  unlawful  restraint  is  not  a  necessary  and 
unavoidable  one. 

3.  The  validity  of  a  marriage  entered  into  after  the  arrest,  illegal  or 
otherwise,  of  a  person  accused  of  seduction  under  promise  of  marriage,  is 
not  affected  by  such  arrest  so  far  as  the  wife  is  concerned,  she  being  igno- 
rant thereof* 
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Ik  erbob  to  the  Circuit  Court  of  Jackson  County;  the  Hon. 
KicHABD  S.  TtJTHiLL,  Judge,  presiding. 

Defendant  in  error  filed  her  bill  for  separate  mainte- 
nance and  other  relief  against  plaintiff  in  error,  in  the  court 
below.  An  answer  denying  the  material  allegations  in  the 
bill  was  filed  by  him,  and  also  a  cross-bill  against  defendant 
in  error,  which  she  answered,  denying  the  material  allega- 
tions therein.  Issues  were  made  up,  among  others  an  issue  of 
fact,  which  was  submitted  to  a  jury.  A  hearing  was  had  on 
the  pleadings,  proof  and  verdict  of  tlie  jury,  and  the  court 
entered  a  decree  for  defendant  in  error,  on  her  bill  against 
plaintiff  in  error,  granting  the  relief  prayed  for,  and  dis- 
missed his  cross-bill,  and  this  writ  of  error  was  sued  out  by 
him  to  reverse  said  decree.  In  substance  it  is  alleged  in  the 
bill  of  defendant  in  error  that  she  was  lawfully  married  to 
plaintiff  in  error  on  June  19,  1886,  at  Anaconda,  Montana,  in 
accordance  with,  and  in  consummation  of  an  engagement 
contracted  more  than  a  year  before  between  them;  that  upon, 
the  faith  of  his  promise  to  marry  her,  he  had  before  said  mar- 
riage seduced  her,  and  at  that  time  she  was  pregnant,  and  he 
then  and  before  the  marriage  knew  that  fact,  and  expressed 
himself  as  well  satisfied  with  his  marriage  to  complainant  and 
freely  and  voluntarily  returned  with  her  and  her  father  to 
their  common  residence  in  Carbondale,  arriving  there  June  24, 
1886,  being  both  received  and  welcomed  by  the  parents 
and  relations  of  complainant,  and  on  the  day  following  their 
arrival  she  gave  birth  to  a  male  child  begotten  by  defendant, 
George  Schwartz,  previous  to  their  marriage ;  that  he,  by  the 
influence  of  his  mother  and  brother,  left  and  abandoned  her 
in  her  travail,  and  departed  from  her,  and  left  her  without 
means  of  her  own  for  the  support  of  herself  or  their  child, 
and  she  is  living  separate  and  apart  from  her  said  husband 
without  her  fault,  and  he  has  failed  to  provide  or  furnish 
her  with  any  means;  that  he  owns  real  estate  in  Jackson 
county,  Illinois,  and   bonds   and   other   securities  in  amount 
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about  $3,000.  The  bill  prays  for  separate  maintenance, 
etc.  The  answer  of  ])]aintiff  in  error  denies  that  he  was 
ever  legally  married  to  complainant,  or  was  engaged  to 
or  agreed  to  marry  her,  or  seduced  her  as  alleged;  alleges  if 
she  was  with  child,  he  is  not  the  father;  denies  he  expressed 
himself  as  well  satistied  with  her,  or  that  he  freely  and  voltin- 
tarily  returned  with  them  to  their  common  residence;  denies 
he  was  induced  to  leave  her  by  the  influence  of  his  mother 
and  brother;  denies  he  is  under  any  legal  obligation  to  live 
with,  or  provide  for  complainant;  admits  he  is  possessed  of 
the  real  estate  as  alleged,  denies  he  owns  $3,000  in  bonds  or 
other  securities,  etc  To  this  answer  complainant  filed  general 
replication.  After  formal  allegations  the  cross- bill  alleges  sub- 
stantially, that  Lora  A.  Schwartz  is  not  the  wife  of  complain- 
ant, nor  was  he  legally  married  to  her,  but  said  marriage  was 
procured  by  fraud  and  circumvention,  compulsion  and  duress, 
and  was  entered  into  against  his  will  and  without  his  consent; 
that  on  the  19th  of  J  une,  1886,  he  was  arrested  by  one  Hatton,  in 
Anaconda,  Montana;  that  said  officer  said  he  would  take  him  be- 
fore another  officer  to  give  bail  but  instead  took  him  to  the  hotel, 
and  into  the  presence  of  defendant,  her  father,  officer  Fitz- 
pa  trick  and  one  Mel  v  in,  and  that,  still  being  under  arrest,  the 
father  of  defendant  demanded  that  he  marry  his  daughter  or 
go  to  jail ;  that  being  intimidated  and  under  arrest  he  had  to 
submit  to  said  demand,  and  said  Fitzpatrick  pretended  to  or  did 
perform  the  marriage  ceremony.  By  amendment  to  said 
cross-bill,  it  is  alleged  said  arrest  was  procured  b}' complainant^ 
and  her  father  acting  as  her  agent,  and  upon  void  process,  and 
for  the  express  purposes  of  compelling  complainant  to  marry 
defendant;  that  said  writ  was  not  a  bastardy  warrant,  as  he  was 
informed  by  said  officers, but  a  writ  from  Illinois  to  arrest  him 
as  a  fugitive  from  justice;  that  after  the  pretended  marriage 
ceremony  the  father  compelled  complainant  to  return  with 
him  and  defendant  to  Illinois;  that  the  next  day  after  they 
returned  he  got  away  and  went  back  to  Montana;  that  at  said 
time  of  pretended  marriage  complainant  was  deprived  of  his 
liberty,  and  was  not  in  a  condition  to  voluntarily  assent  to  said 
marriage  vow,  but  to  keep  out  of  prison  and  avoid  the  indig- 
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nitj  and  threats  of  imprisonment  of  said  father,  and  officers  in 
hid  employ,  was  forced  to  go  through  the  forms  of  said  cere- 
mony, etc.  Prays  said  supposed  marriage  be  declared  fraud- 
ulent and  void,  etc.  To.  this  cross-bill  defendant  filed  answer 
denying  the  fraud  or  compulsion  alleged,  and  alleging  said 
marriage  was  voluntary,  etc.  The  complainant  filed  general 
replication.  The  following  issues  of  fact  at  the  request  of 
plaintiff  in  error  were  submitted  to  the  jury  by  the  court: 

1st  Whether  or  not  the  complainant,  Lora  A.  Schwartz, 
was  at  the  commencement  of  this  suit  the  wife  of  George 
Schwartz. 

2d.  Whether  or  not  there  was  duress  in  procuring  the 
performance  of  the  marriage  ceremony  alleged  by  com- 
plainant. 

The  jury  by  their  verdict  found  that  Lora  A.  Schwartz  was 
at  the  commencement  of  the  suit  the  wife  of  George  Schwartz, 
and  that  there  was  no  duress  in  procuring  the  performance  of 
the  marriage  ceremony  alleged  by  complainant. 

Messrs.  Hill  &  Mabtin  and  E.  J.  McElvain,  for  plaintiff 
in  error. 

Messrs.  Geo.  W.  Smith  and  John  Herbert,  for  defendant 
in  error. 

Green,  P.  J.  The  allegations  in  the  original  bill  that  there 
was  an  engagement  to  marry  existing  in  1885  between  com- 
plainant and  defendant,  George  Schwartz — that  he  bad  carnal 
intercourse  with  her,  and  that  she  had  a  child  begotten  by 
him — are  sufficiently  shown,  we  think,  by  the  evidence.  He 
denies  the  engagement  to  marry,  but  the  testimony  of  com- 
plainant that  he  did  promise  to  marry  her  and  touching  his 
conduct  toward  her,  the  testimony  of  her  father,  showing  tlie 
conduct  and  apparent  mutual  affection  existing  between  the 
parties  for  so  long  a  time,  and  the  letter  of  defendant  to  com- 
plainant dated  Elkvillo,  Illinois,  December  2,  1885,  beginning 
"  My  dear  little  intended,"  overcome  his  denial.  He  does  not 
in  his  testimony  deny  having  had  sexual  intercourse  with  com- 
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plainant,  but  denies  he  seduced  her  under  promise  of  mar- 
riage, and  testified  that  from  Mrhat  she  told  him,  and  from 
what  he  knew,  she  was  given  to  -sexual  intercourse  many 
months  before  the  time  she  said  he  seduced  her  under  promise 
of  marriage;  that  she  kept  company  with  other  boys  before 
the  time  he  left,  in  April,  1886.  He  does  not  testify  the  child 
of  which  complainant  was  delivered  was  not  his  child,  or  was 
not  begotten  by  him.  She  testified  it  was  his  child,  that  lie 
was  the  father  of  it,  and  that  she  had  carnal  intercourse  with 
no  person  other  than  Greorge  Schwartz,  and  that  he  seduced 
her  under  a  promise  of  marriage.  Waiving  the  question 
whether  her  seduction  was  so  accomplished,  or  resulted  from 
the  solicitation  of  her  lover  unaided  by  the  inducement  that 
if  she  yielded  to  his  importunity  he  would  maiTy  her,  we  have 
no  doubt,  from  the  whole  evidence,  that  on  the  14th  day  of 
June,  1886,  when  complainant  and  her  father  left  Carbondale 
in  search  of  defendant,  the  latter  was  under  engagement  with 
her  to  marry  her;  that  she  was  then  pregnant  with  child  begot- 
ten by  defendant;  that  up  to  that  time  she  believed  he  would 
return  from  his  trip  to  California  and  marry  her,  as  he  had 
promised  to  do;  but  learning,  through  her  father,  that  a  com- 
panion of  defendant,  who  accompanied  him  to  California,  had 
'returned  and  reported  defendant  had  stopped  oflE  and  declined 
to  return,  she  determined  to  go  to  Anaconda,  at  which  place 
she  had  reason  to  believe  defendant  was  visiting  his  cousin, 
and  believing  when  she  met  defendant  there  he  would  fulfill 
his  promise  and  marry  her,  and  the  father,  learning  from  her 
this  intention,  otfered  to  accompany  her. 

The  defense  of  duress  is  supported  solely  by  the  testimony  of 
the  defendant,  George  Schwartz,  whose  deposition  was  read 
in  evidence  and  who  was  not  subjected  to  cross-examination. 
He  testifies  that  on  June  19,  18St>,  at  Anaconda,  Montana,  an 
officer  named  Hatton  came  to  his  room  where  he  was  lying 
on  a  bed,  near  noon,  shook  him,  asked  if  his  name  was 
Schwartz,  being  told  it  was,  showed  a  picture,  and  asked  :  "  Is 
that  your  picture?"  and  being  told  it  was,  Hatton  then  arrested 
him,  pretending  to  read  from  a  paper  purporting  to  be  a  war- 
rant from  Illinois  for  the  arrest  of  Schwai'tz  as  a  fugitive  from 
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justice  from  Illinois, for  seduction;* then  took  Schwartz  tlirough 
the  public  streets  and  to  the  hotel,  saying:  "The  judge  is  up»- 
stairs;  we  will  go  up  and  see  if  he  won't  give  you  bail;"  that 
Hatton  took  him  upstairs  to  a  room  where  Lora,  her  father, 
Fitzpa trick,  and  Melvin  were;  that  he  was  scared,  fearing 
he  would  be  put  in  jail;  and  Walker,  taking  him  by  the  hand 
with  fierceness,  asked :  "Are  you  ready  to  fulfill  your  promise 
to  Lora?"  He  was  overcome  by  the  surprise,  fright  and  fear, 
and  being  under  arrest,  presumes  he  said  yes;  could  not  help 
himself;  was  bound  to  do  what  he  did.  Something  was  done 
there — had  no  realization  of  marriage  ceremony;  did  not  will- 
ingly submit  to  any;  all  he  submitted  to  was  from  scare  and 
fear  that  Walker  would  do  violence  to  him;  that  he  did  not 
know  Lora  and  her  father  wore  in  Anaconda  until  he 
met  them  there ;  that  after  the  men  left  the  room,  Walker 
proposed  to  get  ready  and  start  home,  but  he  said  ho 
did  not  want  to  go  and  did  not  have  money  to  go.  Walker 
told  him  to  get  his  trunk  and  be  at  the  depot  for  after- 
noon train;  he  had  no  way  to  escape  and  took  his  trunk 
to  depot.  Walker  bought  ticket,  got  trunk  checked  and  kept 
check;  that  he  went  to  Carbondale  because  he  could  see  no 
way  to  get  around  what  Walker  ordered  him  to  do,  and  as 
soon  as  he  got  to  Carbondale  and  got  his  liberty  he  left  on  first 
chance,  next  day,  and  came  back  to  Anaconda;  that  he  did  not 
tell  Walker  he  would  have  married  Loi*a  before  he  left  homo 
if  it  had  not  been  for  his  folks;  that  there  was  no  arrange- 
ment made  between  him  and  Lora  to  be  married  on  the  day 
after  he  left  Carbondale  first  time,  and  he  did  not  tell  Walker 
he  was  glad  they  were  coming,  and  that  he  could  have  gotten 
away  if  he  had  wanted  to. 

Complainant  and  her  father  by  their  testimony  cofttradict 
Schwartz  in  the  most  important  and  essential  particulars. 
Her  marriage  certificate  was  properly  admitted  in  evidence, 
and  showed  that  M.  J.  Fitzpatrick,  a  justice  of  the  peace  of 
Deer  Lodge  county,  Territory  of  Montana,  did  on  June  19, 
188^,  join  in  lawful  wedlock  George  Schwartz  and  Lora  A. 
Walker  with  their  mutnal  consent,  in  the  presence  of  Frank 
Hatton  and    H.  S.  Melvin,  witnesses,  and  on  it  is  indorsed: 
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"  Filed  for  record,  June  21,  1886,  at  2  o'clock  p.  m.  W.  F. 
Shanly,  County  Recorder;"  also  recorder's  certificate  of  tiling 
and  recording  same.  The  complainant,  as  to  the  marriage  and 
circumstances  connected  with  it,  testified  she  was  uiarried  to 
Schwartz  at  Anaconda  on  the  date,  by  the  justice,  and  in 
presence  of  the  witnesses  as  shown  by  her  marriage  certificate; 
that  after  the  marriage  Schwartz  returned  to  Carbondale  witli 
her  and  her  father  to  her  home,  remained  until  next  morn- 
ing, then  visited  his  mother  and  returned;  then,  at  four  o'clock 
p.  M.,  again  left  and  did  not  again  return.  That  her  husband 
after  the  marriage  expressed  himself  perfectly  satisfied  and 
said  he  had  intended  to  come  home  the  last  of  the  month 
and  live  with  her,  and  while  on  their  way  home  treated  her  as 
well  as  any  one  could,  and  did  everything  to  make  her  com- 
fortable. 

On  cross-examination  she  testified,  she  and  her  father 
arrived  at  Anaconda  about  10  a.  m.  and  left  4  p.  m.;  that  defend- 
ant did  not  send  for  her  to  meet  him  there;  went  at  her  own 
instance;  that  her  father  employed  Fitzpatrick  to  perform  the 
ceremony  before  they  had  seen  defendant  there,  and  she  knew 
defendant  was  at  Anaconda,  because  he  had  told  her  he 
intended  to  visit  his  cousin  Jeff  there,  and  knew  he  would 
marry  her  if  he  was  there;  were  married  in  hotel  parlor;  met 
Frank  Hatton  at  depot;  came  with  herself  and  father  to  hotel; 
don't  know  what  official  position  Hatton  had,  if  any;  he  stayed 
at  hotel  only  a  short  time;  don't  know  where  he  went;  he  did 
not  say;  understood  from  father  he  was  going  to  get  defend- 
ant to  come  and  see  her;  did  not  know  he  took  any  papers  for 
defendant's  arrest;  it  was  about  half  past  11  a.  m.  when  first 
met  Fitzpatrick;  father  introduced  him  because  lie  wanted  him 
to  perform  tiie  ceremoney;  did  not  know  at  that  time,  any 
ceremony  would  be  performed.  Knew  if  defendant  was  there 
he  would  marry  her  because  he  had  told  her  so;  he  did  not 
tell  her  to  come  out  there  and  he  would  marry  her;  knew 
they  could  not  be  married  without  a  magistrate;  was  not 
informed  Hatton  was  a  constable  or  marshal  out  there;  he 
was  employed  by  self  and  father  to  see  if  defendant  was  in 
Anaconda;  saw  Judge  Melvin  at  hotel  about  11  a.  m.;  he  was 
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to  be  one  of  the  witnesses;  did  not  know  for  what  purpose  her 
father  sent  for  him;  Hatton  went  for  him.  **Knew  if  George 
was  there  he  would  marry  me  because  he  said  he  would,  and  I 
consider  him  a  man  of  hh  word."  That  she  and  her  father 
started  for  Anaconda,  June  14th;  did  not  tell  any  one  where^ 
they  were  going.  George  told  her  before  he  started  on  his 
trip,  he  was  going  to  California  and  intended  to  visit  his 
consin  Jeff  before  he  came  back  to  Carbondale. 

Simeon  Walker,  father  of  complainant,  on  same  points  as 
complainant,  testified,  she  and  defendant  were  married  in  the 
hotel  parlor  at  Anaconda,  June  19,  1886,  by  Fitzpatriek,  in 
presence  of  Hatton,  Judge  Melvin  and  himself,  and  about  four 
hours  after  the  marriage  he  started  with  Lora  and  her  hus- 
band for  Carbondale  and  arrived  at  his  home  there  June  25th; 
that  after  the  marriage  defendant  said  he  had  always  intended 
to  marry  Lora  and  was  well  satisfied,  and  would  have  married 
her  before  he  le!t  had  it  not  been  for  his  folks,  and  said  many 
other  things  and  apologized  so  and  began  to  say  he  was  sorry 
he  went  away,  and  witness  stopped  him  and  said:  "Georgcj 
all  this  is  past  and  gone;  you  are  now  husband  and  wife:  bet- 
ter never  refer  to  the  matter  any  more;"  that  he  told  George 
it  would  be  better  for  them  to  go  back  home,  settle  down  and 
outlive  the  past.  George  thought  it  better  for  them  to  stay 
out  there  and  asked  Lora  what  she  thought.  She  thought 
they  had  better  go  home  and  he  said,  all  right.  This  occurred 
in  the  parlor  about  half  an  hour  after  their  marriage;  defend- 
ant made  no  other  objection  against  going  to  Carbondale.  On 
the  way  home  expressed  himself  to  witness  as  entirely  satisfied 
and  felt  better  than  he  had  since  he  left  home.  On  arriving 
at  witness'  home,  George  and  wife  were  received  and  treated 
kindly  and  cordially.  On  the  way  home,  and  until  the  next 
day  after  he  had  visited  his  mother,  defendant  treated  his  wife 
most  affectionately.  That  after  witness  had  been  informed  of 
Lora's  admission  to  her  mother  of  her  condition,  he  waited 
until  he  learned  from  Purdy,  who  went  with  defendant  and 
had  returned  from  California,  that  George  had  not  returned, 
and  upon  consultation  with  friends,  took  Lora  and  went  in 
search  of  him,  and  found  him  at  Anaconda;  did  this  for  the 
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purpose  of  having  him  redeem  his  pledge  of  marriage  with 
her;  had  him  brought  in  presence  of  Lora  and  asked  him: 
"  Goorge,  are  you  ready  to  rcdeiem  your  pledge  of  marriage 
with  Lora?"  He  answered,  '*!  am,"  and  the  justice  priKjeeded 
to  solemnize  the  rite  of  matrimony  between  them. 

On  cross-examination  testified:  The  party  George  went 
with  returned  Sunday;  that  evening  made  up  my  mind  to  go; 
started  Tuesday;  did  this  on  the  basis  of  the  duty  of  a  facher 
to  protect  his  daughter.  Purdy  told  me  George  started  home 
with  him,  and  at  Ogden  said  he  would  stop  there;  bad 
intended  to  go  on  home,  but  had  got  in  a  sci-ape  at  Carbon- 
dale  and  made  up  his  mind  not  to  go;  that  then,  being  told 
he  ought  to  go  homo  and  do  as  he  had  promised,  said  he 
knew  he  ought,  but  could  not  very  well  under  the  circum- 
stances; had  reason  to  believe  George  was  in  Anaconda 
because  his  cousin  lived  there  and  had  written  from  there  to 
Lora,  and  defendant  had  told  her  he  was  going  there,  and 
told  Purdy  also.  Lora  believed  all  the  time  George  would 
come  back,  but  the  circumstances  led  me  to  believe  lie  would 
not,  although  he  told  us,  after  they  were  married,  he  intended 
to  come  back  before  his  ticket  ran  out;  told  me  after  we  got 
to  Anaconda  he  received  telegram  the  day  or  day  after  we 
started,  to  look  out,  the  old  man  and  his  daughter  were  coming, 
and  had  plenty  of  time  to  get  away  if  he  wanted  to,  but  was 
glad  we  were  coming.  On  arriving  at  Anaconda  the  con- 
ductor got  us  into  ladies'  parlor,  at  depot,  and  sent  Hatton  in. 
1  told  him  to  get  us  into  hotel  without  being  seen,  and  then 
to  get  me  the  best  lawyer  there.  He  brought  Judge  Melvin, 
to  whom  I  stated  our  case,  and  asked  what  coui*se  I  should 
pursue;  he  advised  me,  and  I  acted  on  his  advice;  did  not 
want  to  be  seen  because  circumstances  led  me  to  believe 
defendant  might  possibly  get  away;  did  not  believe  he  would; 
got  officer  on  my  arrival  that  1  might  do  ail  I  did  legally; 
thoufirht  he  would  more  readilv  know  and  find  the  best  law- 
yer.  Judge  Melvin  sent  for  Esquire  Fitzpatrick.  I  made 
complaint  charging  defendant  with  breach  of  promise  and 
seduction  before  Fitzpatrick;  got  out  paper  for  defendant — 
warrant — about  an  hour  after  we  came  to  hotel.     Hatton  left 
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hotel;  don't  know  where  he  went;  in  half  an  hour  returned 
with  George;  wliile  Hatton  was  absent  I  requested  Fitzpat- 
rick  to  remain  for  the  purpose  of  performing  the  marriage 
ceremony,  and  Melvin  also  as  a  witness  to  it;  paid  Fitzpatrick 
$10,  Hatton  $15,  Melvin  $25,  for  their  services.  About  one 
o'clock  the  day  after  we  got  home  George  told  me  ho  had 
seen  and  conversed  with  his  motlier. 

On  re-direct,  and  afterward  on  rebuttal,  witness  testified : 
About  half  an  hour  after  Furdy  told  me  George  did  not  intend 
to  return  I  told  Lora;  she  declared  her  intention  of  going  to 
him,  and  I  then  told  her  1  would  take  her  to  him.  On  his 
arrival  at  the  hotel  George  was  received  in  the  kindliest  man- 
ner, first  by  myself  and  then  by  Lora.  I  met  him  at  the  door, 
took  him  by  the  hand  and  spoke  very  kindly  to  him,  after 
which  Lora  met  him,  shook  hands  with  him  and  spoke  very 
kindly  to  him.  I  then  said,  "  George,  are  yon  ready  to 
redeem  your  promise  of  marriage  with  Lora? "  He  answered, 
*'  I  am."  There  were  no  threats,  nor  menaces,  nor  cross  words 
passed  there,  or  at  any  place ;  there  was  no  demand  made  in  any 
way  or  for  anything;  as  a  matter  of  fact,  there  was  never  a  cross 
word  or  threat  of  any  kind  whatever  made  by  me  to  George 
at  any  time  or  place.  I  asked  George  if  he  desired  to  go 
back;  he  said  he  had  no  money  to  go  home  on;  asked  him  if 
lie  conld  not  borrow  money;  he&aid  he  could  not;  I  bought  a 
ticket;  my  understanding  was,  he  would  pay  it  back  when  he  got 
home.  On  the  way  home  he  came  and  sat  down  by  me,  pulled 
out  a  telegram,  put  his  finger  over  the  signature,  and  said, 
*•  look  at  that."  It  said,  "  George,  look  out,  the  old  man  is 
coming."  After  the  marriage  he  said  he  wanted  to  go  out, 
brfaig  his  cousin  in  and  introduce  him  to  his  wife.  I  said, 
"certainly."  He  went  out,  brought  his  consin  in  and  intro- 
duced him  to  Lora  as  his  wife,  and  me  as  her  father,  all  on  the 
very  best  of  terms,  and  we  sat  there  talking  quite  a  while. 
On  the  way  home  George  and  Lora  occupied  the  same  berth 
in  the  sleeping  car,  and  when  they  got  home  occupied  the 
same  room.  I  had  his  trunk  checked  with  Lora's,  turned 
round  and  handed  him  the  check  and  said,  "you  can  take  the 
trunk  to  our  house  when  you  get  home." 
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It  thus  appears  from  the  record  that'iipto  the  time  defend- 
ant in  error  was  informed  by  her  father  that  George  Schwarta 
did  not  intend  to  come  back,  and  had  not  returned  with  his 
companion  on  the  trip,  she  relied  upon  his  promise  to  return 
and  marry  her,  and  had  full  faith  in  his  sincerity.  Tlieu  for 
the  first  time  she  announced  her  intention  to  go  to  him,  and 
her  father  told  her  he  would  take  her.  This  purpose  to  take 
her  to  George  and  protect  her,  was  a  legal  and  laudable  pur- 
pose. She  was  in  a  condition  to  require  a  father's  aid  and  pro- 
tection during  a  long,  sad  journey.  She  was  going  among 
strangers,  into  a  region  strange  and  unfamiliar  to  her,  thou- 
sands of  miles  away  from  her  home,  in  a  condition  that  would 
awaken  sympathy  in  the  heart  of  the  merest  stranger,  and  for 
a  father  to  permit  her  to  depart  in  this  condition,  alone  and 
unattended,  upon  the  search  for  her  intended  hnsband,  would 
have  been  conduct  almost  brutal.  She  evidently  had  no  pur- 
pose to  coerce  or  force  defendant  into  a  marriage  with  her, 
and  knew  of  no  such  purpose  on  the  part  of  her  father,  either 
when  they  started  or  after  they  reached  their  destination,  so 
far  as  this  record  discloses;  but, as  she  repeatedly  testified,  she 
knew  when  she  met  Georore  he  would  marry  her ;  he  had 
promised  to  do  so,  and  she  believed  him. 

The  father,  it  seems,  acted  in  good  faith  and  under  legal 
advice  in  all  he  did.  And  if  the  jury  believed  his  testimony 
and  that  of  his  daughter  in  preference  to  Schwartz's  testimony, 
tliey  had  ample  proof  upon  which  to  base  their  verdict.  Wo 
think  the  evidence  falls  far  short  of  establishing  the  facts 
relied  on  to  defeat  the  original  bill  and  to  sustain  the  cross- 
bill, viz.,  that  the  marriage  was  procured  by  duress,  and  George 
Schwartz  became  a  party  to  it  against  his  will  and  without  his 
free  consent. 

In  2  Greenl.  Ev.,  Sec.  301,  it  is  said :  "  Duress,  in  its  most 
enlarged  sense,  is  defined  as  that  degree  of  severity,  either 
threatened  and  impending  or  actually  inflicted,  which  is  suffi- 
cient to  overcome  the  mind  and  will  of  a  person  of  ordinary 
firmness."  *'The  plea  of  duress  of  imprisonment  is  supported 
by  any  evidence  that  the  party  was  unlawfully  restrained  of 
his  liberty  until  he  would  execute  the  iustrument." 
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In  6  Am.  &  Eng.  Encyclopedia  of  Law,  57,  duress  is  defined 
thus:  "  Duress  exists  where  one,  by  the  unlawful  act  of  an- 
other, is  induced  to  make  a  contract  or  perform  some  act 
under  circumstances  which  deprive  him  of  his  free  will." 

The  Supreme  Court  of  Michigan,  in  Feller  v.  Green,  26 
Mich.  69,  liave  said :  "  To  make  out  the  defense  of  duress  of 
imprisonment,  it  must  appear  that  the  party's  action  has  been 
influenced  by  the  restraint;  if  he  has  only  paid  or  secured  a 
just  debt  while  held  in  custody,  the  transaction  is  not  to  be 
avoided  unless  he  did  so  because  of  the  custody.  The  ques- 
tion is  one  of  fact,  whetlier  he  was  coerced  or  acted  willingly, 
and  the  conclusion  of  coercion  is  not  a  necessary  and  unavoid- 
able one  from  the  fact  of  unlawful  restraint."  Taylor  v. 
Cottrell,  16  111.  93;  Ford  v.  Cratty,  52  III.  313. 

We  reach  the  same  conclusions  as  the  jury  did,  that  the 
evidence  failed  to  establish  duress  of  imprisonment  as  alleged, 
or  that  threats,  intimidation  or  fear  of  violence  or  imprison- 
ment compelled  or  coerced  plaintiflf  in  error  to  marry  defend- 
ant in  error.  If  it  be  conceded  Schwartz  was  arrested  by 
virtue  of  a  writ  issued  upon  the  complaint  of  Walker  and 
unauthorized  by  the  statute  of  Montana,  yet  it  also  appears 
Walker  was  acting  in  good  faith  in  doing  what  he  did,  and 
was  pursuing  a  legal  remedy  which  he  was  advised  to  pursue 
by  one  represented  to  be,  and  by  him  believed  to  be,  a  com- 
petent lawyer. 

It  appears^also  by  the  testimony  introduced  on  behalf  of 
defendant  in  error,  the  only  step  taken  under  said  writ  was 
bringing  Schwartz  into  the  presence  of  Lora;  that  the  father 
vhen  asked  him  if  he  was  ready  to  marry  her  as  he  had 
^^romised,  and  he  replied,  "  I  am,"  and  then  married  her,  not 
by  reason  of  being  under  restraint  or  coerced  thereby,  but 
because  (as  the  jury  had  the  right  to  infer  from  the  evidence) 
he  saw  the  woman  he  had  promised  to  marry,  saw  her  condi- 
tion and  desired  to  fulfill  his  promise.  It  seems  to  us,  even 
if  the  arrest  was  unlawful,  but  the  restraint  of  Schwartz  there- 
under did  not  influence  his  action,  duress  of  imprisonment 
that  would  suffice  to  invalidate  the  marriage,  is  not  thereby 
established.     It  also  appears  by  the  same  testimony  that  after 
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the  marriage  Schwartz  ratified  and  approved  his  act,  and  never 
challenged  its  validity  or  denied  his  consent  to  it  until  his  wife 
had  filed  her  bill.  It  is  also  undisputed  by  any  evidence  that 
defendant  in  error  was  ignorant  of  the  fact  that  a  writ  for  the 
arrest  of  Schwartz  had  been  issued,  or  that  he  was  under  arrest 
when  he  consented  to  and  did  marry  her.  Hence,  so  far  as 
she  was  concerned,  the  validity  of  the  marriage  was  not 
affected  by  such  arrest     Bates  v.  Ball,  72  111.  108. 

It  was  not  error,  in  view  of  all  the  evidence  and  tlie,  great 
number  and  very  favorable  instructions  given  for  defendant, 
to  give  the  jury  the  instructions  complained  of,  for  the  com- 
plainant, and  the  amount  awarded  for  the  maintenance  of 
herself  and  child  was  not  too  large.     The  decree  is  affirmed. 

Dciyree  afirmed. 


James  Wilderman  et  al. 

V. 

William  Pitts. 

Special  Contract  —  Recovery  for  Sinking  Well  —  Failure  to  Finish — 
Pleading — In  struciions. 

1.  There  can  be  no  recovery  under  the  common  counts  in  a^tsnmpsit  of 
the  contract  price  for  sinkinfp  a  well  under  a  special  contract,  until  such  con- 
tract has  been  fully  performed. 

2.  Under  a  special  contract  to  dic^  a  well,  no  time  \mn^  fixed  within 
which  to  complete  the  work,  it  is  the  duty  of  the  contractor  to  finish  it 
wilhin  a  reasonable  time. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  County  Court  of  St.  Clair  County;  the 
lion.  John  B.  Hay,  Judge,  presiding. 

Messrs.  J.  M.  Hamill  and  William  Winkklmann,  for 
appellants. 

Where  a  special  contract  has  been  fully  performed,  so  that 
nothing  remains  to  bo  done  but  to  pay  the  contract  price,  the 
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mdeMiaius  count  will  lie,  otherwise  the  count  must  be  special 
on  the  contract.  1  Chitty's  PI.,  *34:7,  *349;  Burnliaiu  v. 
Roberts,  70  111.  21;  Clause  v.  Bullock  Printing  Co.,  118  111. 
t)12;  Brand  v.  Henderson,  107  111.  141;  Ilosiner  v.  Wilson, 
7  Mich.  294;  74  Am.  Dec.  716. 

Unless  a  party  contracting  to  do  a  particular  work  for  so 
much  money,  as  to  dig  and  finish  a  well  which  shall  furnish  a 
given  quantity  of  water,  or  build  and  complete  a  house  accord- 
ing to  given  plans  and  sjxicifications,  and  the  contracting  party 
fails  to  do  so,  Jie  can  not  recover  either  the  contract  price  for 
his  work  or  materials,  unless  the  other  party  takes  possession 
of  the  subject  of  contract  and  applies  it  to  the  uses  for  which 
it  was  constructed.  Murtus  v.  Ilouck,  31  Mich.  439;  33  Am. 
Rep.  409:  Jones  v.  Dermott,  2  Wall.  1 ;  School  Trustees  v. 
Bennett,  3  Dutch.  515, 

The  giving  of  appellee's  first  instruction  was  eiTor,  because 
it  was  not  based  on  any  state  of  case  made  by  the  evidence  on 
either  side,  nor  on  any  c^aim  made  by  either  plaintiff  or  de- 
fendant, and  wholly  ignored  the  terms  of  the  contract  as 
testified  to  by  all  the  parties  and  witnesses,  and  was  therefore 
manifestly  misleadinr^.  Frantz  v.  Rose,  89  111.  590;  Ilerrick 
v.  Gary,  83  111.  85;  Bradley  v.  Parks,  83  111.  169;  Cushmann 
V.  Cogswell,  86  III.  62;  King  v.  Haley,  86  III.  106;  C.  &  A.  R. 
R.  Co.  V.  Bragonier,  119  111.  51;  City  of  Chicago  v.  Scholten, 
75  111.  468;  Hassctt  v.  Johnson,  48  111.  68. 

Appellee's  third  instruction  is  manifestly  erroneous  in  that 
it  assumes  and  finds  as  a  fact  that  appellants  refused  to  test  the 
capacity  of  the  well,  when  that  question  was  sharply  contested 
by  the  evidence  in  the  case.  Small  v.  Brainard,  44  111.  355 ; 
American  Ins.  Co.  v.  Crawford,  89  111.  62;  Russell  v.  Mintoer, 
83  111.  150;  Bradley  v.  Coolbaugh,  91  Bl.  148;  Coon  v.  The 
People,  99  111.  368.' 

Messrs,  Tcjenkk  &  IIoldee,  for  appellees. 

It  was  not  a  controverted  fact  that  the  well  was  ever  tested. 
It  was  admitted  by  all  the  parties  that  the  well  was  never 
tested.  Defendant  James  Wildermau  testifies  positively 
that  the  defendants  had  not  tested  the  well. 
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"  In  a  case  where  there  is  no  conflict  in  the  testimony,  and 
no  roona  to  doubt  or  hesitate  as  to  a  matter  of  fact  in  issue,  an 
instruction  ought  not  to  assume  that  it  is  or  may  be  doubt fuh 
To  call  upon  the  jury  to  decide  whether  an  undisputed  fact  is 
or  is  not  proven,  is  to  mislead  them  by  inducing  them  to  sup- 
pose that  they  may  find  the  fact  either  way,  where  the  evi- 
dence warrants  but  one  conchision."  Hauk  v.  Brovvnell,  120 
111.  161. 

Should  the  court  think  the  instructions  are  to  some  extent 
erroneous,  yet  if  all  the  instructions,  considered  as  a  wliole, 
substantially  present  the  law  of  the  case  fairly  to  the  jury,  and 
it  appears  that  justice  has  been  done,  the  judgment  will  be 
affirmed.  Kitzraan  v.  People,  110  111.362;  Stall ings  v.  Board 
of  Trustees,  6  III.  App.  165. 

It  is  argued  that  the  suit  should  have  been  special  for  breach 
of  contract.  The  evidence  shows  that  plaintiflE  f  ul  ly  performed 
his  part  of  the  contract,  and  the  jury  so  found  by  their  ver- 
dict. The  true  rule,  as  found  in  all  books  of  authority,  is  this: 
If  a  party  plaintiff  prove  a  special  agreement,  and  the  work 
done  "and  used,  but  not  pursuant  to  such  agreement,  he  may 
recover  upon  the  quantum  meruit,  Eggleston  v.  Buck,  24 
111.  262;  Ilolmes  v.  Stummel,  24  111.  370;  Taylor  v.Ilenn,  79 
111.  186. 

"  When  suit  is  brought  upon  a  general  indebitatuB  assumpsit^ 
for  work  and  labor,  the  defendant  may  defend  by  showing  a 
special  contract,  and  the  plaintiff  can  not  recover  unless  lie 
shows  that  though  the  work  was  not  done  as  by  the  contract, 
that  it  has  be^^n  appropriated  and  enjoyed  by  the  defendant, 
and  in  that  case  the  special  contract  affords  the  rule  for 
damages,  so  far  as  it  can  be  traced  and  followed,  less  any 
amount  the  defendant  may  justly  recover  for  injury,  for  non- 
performance of  the  contract."  Holmes  v.  Stummel,  24  111. 
370;  Fowler  v.  Deakman,  84  111.  130. 

It  was  a  question  for  the  jury  to  determine  from  the  evi- 
dence, whether  the  well  was  such  as  the  contract  called  for, 
and  if  not,  whether  the  defendants  were  ue^'ng  it,  whether  they 
were  damage  J  for  its  not  being  up  to  the  contract,  and  how 
much. 
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Green,  P.  J.  Appellee  brought  suit  against  appellants  in 
tlie  court  below,  and  tiled  his  declaration  in  assumpsit,  con- 
taining common  counts  only,  A  plea  of  non-assumpsit  was 
interposed.  On  this  issue  the  cause  was  tried  by  a  jury  who 
found  a  verdict  for  plaintiff  for  $250.  Defendant's  motion 
for  a  new  trial  was  overruled.  Judgment  was  'entered  on  the 
verdict  and  this  appeal  was  taken. 

Plaintiff  below  claimed  the  right  to  recover  under  a  con- 
tract with  defendants  that  they  should  pay  him  $250  to  finish 
for  them  a  well  that  would  furnish  eight  barrels  of  water  a 
day  for  two  days,  defendants  to  help  test  the  well. 

The  proof  shows  that  plaintiff  did  not  finish  a  well  of  that 
capacity,  nor,  in  fact,  finish  a  well  at  all;  but  when  he  quit 
work  upon  it,  in  August,  1885,  at  which  time  he  made  the 
only  test  ever  made,  sand  would  rise  in  the  casing  of  the 
well,  choke  it  up  and  prevent  the  flow  of  water,  and  this 
sand  had  to  be  removed  before  water  could  be  drawn.  In  this 
condition  the  well  was  left  by  plaintiff,  who  took  away  his 
tools  in  September,  1885,  in  the  meantime  never  coming  back 
to  resume  work  or  make  any  further  test  of  the  capacity  of 
the  well.  He  testified  that  no  time  was  fixed  for  the  com- 
pletion of  the  work,  and  that  in  October,  1885,  he  saw  one 
of  the  defendants  ani  asked  abjut  testing  the  well,  and  he 
said  there  was  no  hurry,  and  that  in  March,  1886,  he  took  his 
tools  to  the  place  of  defendants,  as  he  testifies,  to  test  the 
well,  and  defendants  refused  him  permission,  because  they 
claimed  his  time  was  out.  It  nowhere  appears  plaintiff  offered 
to  complete  this  well,  which,  by  his  own  admission  and  the 
testimony  of  other  witnesses,  was  not  in  a  condition  to  furnish 
water,  but  offered  merely  to  test  an  unfinished  well;  nor  wag 
any  suflScidnt  reason  given  by  plaintiff  why  he  did  not,  within 
a  reasonable  time,  finish  the  well.  This  was  his  first  duty, 
and  to  be  performed  within  a  reasonable  time,  if  no  specific 
time  was  fixed  by  the  contract.  Until  he  performed  tliis 
condition  he  could  not  rightfully  demand  that  the  capacity 
should  be  tested.  No  impediment  preventing  him  from  com- 
pleting the  well  existed,  from  the  early  part  of  August,  1885, 
up  to  some  time  in  September,  when   he    took  his  tools  away 
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to  bore  a  well  at  the  school  house,  nor  from  the  time  he 
finished  there  until  the  latter  part  of  October;  in  short,  plaint- 
iff evinced  no  willingness,  nor  made  any  effort,  within  a  rea- 
sonable time  after  making  the  contract,  to  finish  a  well  as  he 
had  agreed.  We  shall  not  enlarge  upon  the  fact  that  the 
well,  as  shown*  by  the  only  test  made,  had  not  the  capacity- 
required  by  the  terms  of  the  special  contract,  inasmuch  as  what 
has  already  been  said,  renders  further  comment  on  the  facts 
unnecessary. 

It  is  only  in  a  case  where  a  special  contract  has  been  fully 
performed  so  that  nothing  remains  to  be  done  but  to  pay  the 
contract  price  that  a  recovery  of  such  contract  price  can  bo 
had  under  the  common  counts  in  assumpsit.  The  contract 
between  appellee  and  appellants  was  special.  The  proof 
shows  appellee  did  not  fully  perform  it  on  his  part,  and  that 
the  unfinished  well  was  not- accepted  or  used  by  appel- 
lants; hence,  plaintiff  was  not  entitled  to  recover  under  the 
declaration  in  this  case.  It  was  error,  also,  to  give  the  first 
and  third  instructions  given  to  the  jury  on  behalf  of  plaintiff. 
They  were  calculated  to  mislead  the  jury  and  should  have  been 
modified  or  refused.  The  judgment  of  the  County  Court  is 
reversed  and  cause  remanded. 

He  versed  and  remanded. 


John  J.  Manion 
The  People  of  the  State  of  Illinois. 

Dram  Shops — Sec.  9,  Chap.  78,  R.  S.r-Jndiciment — Motion  to  Qiiaah — 
Selecfion  of  Grand  Jurors — Evidence  of— Finding  qf  Bill — Assent  qf 
Jurors —  Affidavits, 

1.  The  certificate  of  tbe  county  clerk  to  the  clerk  of  the  Circuit  Conrt 
is  competent  evidence  to  show  the  selection  of  grand  jurors  by  the  county 
board,  although  the  record  of  its  proceedings  do  not  show  such  selection. 
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2.  Upon  appeal  from  a  judgment  finding  the  defendant  guilty  under  an 
indictment  charging  a  violation  of  the  provisions  of  the  dram-shop  act, 
this  court  holds  that  certain  affidavits  of  grand  jurors  and  a  bailiff,  filed  in 
support  of  a  motion  to  quash  the  indictment  on  the  ground  that  the  required 
number  did  not  vote  for,  nor  concur  in  finding,  the  bill,  are  insufficient  to 
eetablifih  the  facts  alleged. 

[Opinion  filed  January  10,  18S9.] 

Appeal  from  the  Circn it  Court  of  Jefferson  County;  the 
Hon.  C.  C.  BoGGS,  Judge,  presiding. 

At  the  May  term,  1887,  of  the  Jefferson  Circuit  Court, 
an  indictment  charging  appellant  with  violation  of  the  provis- 
ions of  the  dram-shop,  act  was  returned  in  open  court  by  the 
grand  jury,  with  the  indorsement  thereon,  "  A  true  bill. 
John  R.  Moss,  foreman  of  the  grand  jury;"  and  on  May 
26,  1887,  was  by  the  order  of  the  Circuit  Court  duly  certi- 
fied to  the  County  Court  for  process  and  trial  in  the  latter 
court  at  the  September  term,  18S7;  and  on  the  20th  day  of 
September  appellant  entered  his  motion  to  quash  the  indict- 
ment, which  was  overruled  by  the  court;  and  on  September 
22d  appellant  entered  his  motion  to  vacate  the  order  overrul- 
ing his  motion  to  quash,  which  motion  to  vacate  was  also  over- 
ruled, and  upon  the  petition  of  appellant  the  venue  was 
changed  to  the  Circuit  Court,  and  there,  at  the  December 
term,  1887,  appellant  moved  for  leave  to  renew  his  motion  to 
quash  the  indictment,  and  also  moved  to  quash  the  same,  for 
the  reasons : 

Ist.  "  The  grand  jury  which  found  the  bill  of  indictment 
were  not  selected  by  the  board  of  supervisors  of  Jeffeison 
county,  Illinois,  as  required  by  statute,  and  as  appears  by  the 
records  of  said  board." 

2d.  "  Because  twelve  members  of  said  grand  jury  which 
returned  said  bill  di^  not  vote  for,  nor  concur  in  finding,  said 
bill." 

And  in  support  of  said  motion  offered  the  same  affidavits  as 
were  used  in  the  County  Court,  and  the  records  of  the  county 
board.    By  stipulation  of  the  parties,  filed  in  the  Circuit  Court, 
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it  is  admitted  that  before  any  other  steps  liad  bsen  taken  in 
the  County  Court  defendant  entered  his  same  motion  to  quash 
the  indictment,  and  read  in  support  thereof  the  affidavits  of 
six  membei*s  of  said  grand  jury,  stating  that  tlie  final  vote 
upon  said  bill  was  taken  upon  the  Jast  day  of  the  session  of 
said  grand  jury  at  said  May  term,  1887 ;  that  before  said  action 
upon  said  bill,  two  members  of  the  grand  jury  had  been 
excused  from  further  attendance  and  were  not  present  at  the 
time  of  taking  said  final  vote,  and  only  twenty-one  grand 
jurors  were  then  present;  that  on  said  final  vote  twelve  of 
said  grand  jurors  did  not  vote  in  favor  of  finding  the  indict- 
ment to  be  atrue  bill;  that  no  more  than  seven  voted  in  favor  of 
such  finding,  and  tliat  the  remaining  fourteen  members  either 
refrained  from  voting  at  all  or  voted  against  finding  said  bill 
a  tnie  bill;  and  also  read  the  affidavit  of  the  bailitf  who  at- 
tended the  grand  jury,  stating  he  was  present  in  the  grand 
jury  room  when  said  indictment  was  finally  voted  upon,  and 
his  affidavit  is  substantially  the  same  as  the  affidavits  of  the 
six  grand  jurors  in  respect  of  what  there  took  place,  except  that 
this  affiant  states  the  remaining  fourteen  membera  voted 
against  finding  said  indictment  a  true  bill;  and  it  is  further 
admitted  by  said  stipulation,  that  in  tlie  County  Court,  in  sup- 
port of  said  motion,  defendant  offered  in  evidence  the  record 
of  the  proceedings  of  said  board  of  supervisors  of  Jefferson 
county  at  their  special  meeting  on  March  22, 1887,  and  of  all 
meetings  at  which  they  could  have  selected  grand  jurors  for 
the  May  term,  1887,  of  the  Circuit  Court  and  that  said  rec- 
ords show  no  action  of  said  board  selecting  such  grand  jurors, 
and  the  state's  attorney  introduced  the  certificate  of  the 
county  clerk  of  said  county,  under  his  official  seal,  showing 
that  said  county  board  did  select  such  grand  jurors  at  its 
special  meeting  on  March  22, 1887,  and  he  filed  such  certifi- 
cate with  the  circuit  derk  on  March  24th,  who  issued  the 
venire  for  said  grand  jury  for  said  term,  1887,  of  said  Circuit 
Court,  which  certificate  of  the  county  clerk  is  set  out  in  hcBC 
verba  in  said  stipulation,  and  shows  that  said  board  at  said 
special  meeting  selected  the  persons  as  grand  jurors  for  said 
May  term,  1887,  who  were  duly  summoned,  appeared,  and  were 
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sworn  by  the  County  Court.  Exception  to  this  ruling  of  the 
Cu'cuit  Court  was  duly  taken;  tlie  defendant  pleaded  not  guilty; 
by  agreement  a  jury  was  w^ved;  the  cause  was  submitted  to 
tlie  court  for  trial,  which  resulted  in  finding  defendant  guilty 
on  the  first  count  of  said  indictment;  a  motion  for  new  trial, 
for  the  reasons  that  the  court  declined  to  consider  his  motion 
to  quash  the  indictment,  and  refused  to  quash  the  same,  \iuts 
interposed  on  behalf  of  defendant,  and  overruled.  A  motion 
in  arrest  of  judgment  was  also  made  and  overruled.  The 
court  entered  judgment  on  the  finding  for  $20  fine  and  costs. 
Exceptions  were  duly  taken  to  the  ruling  and  judgment  of  the 
court,  and  the  record  is  brought  here  for  review  and  to  re- 
verse said  judgment. 

Messrs.  Geo.  B.  Leonard  and  C.  EL  Patton  for  appellant. 

The  proceedings  to  impanel  a  grand  jury  in  a  case  is  a  part 
of  the  prosecution,  and  this  jury  should  be  selected  as  pro- . 
vided  by  statute.  Clawson  v.  The  United  States,  114  U.  S. 
477.  And  where  the  grand  jury  is  selected  without  authority 
the  whole  proceeding  of  forming  the  ])anel  is  void.  Gale  v. 
The  United  States,  109  U.  S.  65.  Every  citizen  is  entitled 
to  his  liberty  unless  he  shall  be  deprived  thereof  by  due  process 
of  law.  See  Section  2,  Article  2  of  Constitution  of  the  State 
of  Illinois.  In  this  case  the  defendant  has  been  deprived 
of  this  right  without  such  due  process.  On  the  contrary, 
the  proceedings,  from  their  inception,  bring  in  ])lain  viola- 
tions of  the  constitution  and  laws  of  this  State.  The  statute 
of  May  7,  1873,  provides  that  the  county  board  of  the  county 
shall  select  the  grand  jury;  and  unless  the  grand  jury  that  is 
claimed  returned  the  indictment  in  this  case  were  so  selected 
they  should  have  been  discharged  at  once  by  the  court  and  a 
8|>ecial  venire  issued  for  a  grand  jury,  "and  this  is  the  only 
mode  to  obtain  one  under  such  circumstances."  Epson  v. 
The  People,  78  111.  248;  Beasley  v.  People,  89  111.  575. 

The  county  clerk  certifies  the  names  of  the  persons  who 
sat  upon  this  grand  jury  as  being  those  selected  by  the  county 
board  of  Jeflferson  county  at  its  special  meeting  of  March  22, 
1887.     This  clerk  keeps  a  record  of  the  proceedings   of   this 
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board,  showing  all  it  did  at  this  special  meeting;  and  he    also 
keeps  a   record  of  the  acts  and   proceedings  of  this    board 
for   each   and   every  one  of   its  meetings  at  which  it  con  Id 
have  selected  these  persons  as  grand  jurore  for  this*  term    of 
the   Circuit   Court.     It  is  admitted  that  all  of  these  records 
were  offered  in  evidence  in   the   County  Court  in  support   of 
this  motion  to  quash  this  indictment,  and  that  they  slmw  tliat 
no  action  was  taken  by  this  board  in  relation  to  the  selection 
of  persons  to  serve  as  grand  jurors;  and  we  do  not  think  that 
the  law  will  say  that  these  records  shall  be  set  aside  as  untrue, 
nor  can  it  be  held  that  these  are  only  partial  or  incomplete 
records  in  order  that  this  certificate  of  the  county  clerk  may 
stand.     If  there  was  no  record  a  different  case  would  be  pre- 
sented ;  but  when  here  the  record  will  stand  and  tlie  clerk's 
certificate  must  fall  and  with  it  this  entire  case. 

The  clerk  can  certify  only  to  what  he  finds  uix)n  the  files 
and  records  remaining  in  his  office.  Augustine  v.  Doud,l  111. 
App.  588. 

Where  a  record  has  been  made,  it  must  be  tried  by  itself, 
and  so  stand  or  fall.  Weis  v.  Tiernan,  91  111.  27;  Young  v. 
Thompson,  14  111.  380. 

In  this  case  the  appellee  could  as  well  have  offered  to  prove 
by  the  oral  evidence  of  this  county  clerk  that  this  board  of 
supervisors  selected  these  grand  jurors  as  to  ask  that  he  be 
allowed  to  certify  to  a  matter  in  contradiction  to  this  record, 
and  this  he  could  not  do.  See  Mclntyre  v.  The  People,  103 
111.  380. 

It  is  stipulated  in  this  record  that  this  ^rand  jury  was  not 
summoned  by  order  of  the  Circuit  Court  under  its  common 
law  powers. 

If  this  grand  jury  was  not  lawfully  assembled  and  organ- 
ized that  fact  should  be  presented  to  the  court  by  notice  to 
quash  or  challenge  to  the  array.  Barron  v.  The  People,  73 
111.  258;  Stone  v.  The  People,  2  Scam.  332. 

This  motion  to  quash  should  have  been  sustained  because 
the  indictment  was  not  found  or  returned  by  this  grand  jury, 
but  was  presented  to  the  court  through  fraud  or  mistake. 
This  is  abundantly  shown  by  six  affidavits  of  those  men  who 
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6at  in  this  body,  and  also  by  that  of  their  bailiff ;  all  of  whom 
say  tliat  when  the  final  vote  was  taken  upon  this  bill  which 
had  been  presented  to  them  that  "  twelve  of  their  number  did 
not  concur  in  returning  the  same  as  a  '  true  bill/  That  their 
affidavits  should  have  been  considered  by  tlip  court  in  support 
of  this  motion,  is  sustained  by  Greenl.  Ev.,  Sec.  252,  which 
says  that  "a  grand  juror  may  be  asked  whether  twelve  of 
tiieir  number  actually  concurred  in  the  finding  of  a  bill,  the 
certificate  of  the  foreman  not  being  conclusive  evidence  of 
that  fact" 

And  it  was  held  in  Granger  v.  Warrington  that  where 
grand  jurors  are  not  required  to  take  an  oath  of  secrecy  they 
are  competent  witnesses  to  prove  general  facts  which  come  to 
their  knowledge  while  acting  as  grand  jurors.  Wharton's 
Am.  Crim.  Law,  Sec.  511;  People  v.  Hulbut,  4  Den.  (N.  Y.) 
133;  State  v.  Oxford,  30  Tex.  428;  State  v.  Squire,  10  N.  H. 
558;  State  v.  Simmons,  36  Me.  128;  Com.  v.  Craus,  3  Penn. 
Law  Journal,  4Q2;  State  v.  Oifut,  4  Blackf.  355;  People  v. 
Young,  31  Cal.  564;  Crocker  v.  State,  Meigs,  127;  U.  S.  v. 
Charles,  2  C.  C.  C.  76;  Commonwealth  v.  Hill,  11  Cush.  137; 
Jenley  v.  Eogers,  2  Halst.  (N.  J.)  347;  Com.  v.  Mead,  12 
Gray,  167;  State  v.  McLeod,  1  Hawks,  341;  State  v.  Beebe,  17 
Minn.  241. 

All  of  which  authorities  show  that  these  grand  jurors 
(junder  the  oath  administered  in  this  State)  are  competent 
witnesses  to  disclose  to  the  court  the  error  that  has  beon 
perpetrated. 

Again,  the  courts  have  said,  "  It  seems  to  be  at  variance  with 
the  constitutional  right  of  the  citizen,  and  the  principles  of  the 
common  law,  with  the  general  course  of  proceeding  in  crim- 
inal trials,  with  analogous  cases,  with  the  general  power  and 
duty  of  the  court,  that  the  court  should  be  solemnly  made 
known  with  the  fact  that  through  mistake  of  the  law,  igno- 
rance of  his  duty,  or  malicious  design,  the  foreman  of  the 
grand  jury  had  certified  and  delivered  into  court  as  a  true  bill, 
one  that  in  fact  was  not  found  by  them."  Law's  Case,  4 
Maine,  450;  Commonwealth  v.  Smith,  9  Mass.  107;  Ex  parte 
Strong,  164  Cal.  526;   Bernham  v.  Halfield,  5  Ind.  2L 
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Even  if  the  old  rule  of  the  common  law  should  be  fonnd  to 
still  prevail  in  some  courts,  that  would  not  be  true  in  our  State, 
as  we  have  a  statute  defining  what  a  gi-and  juror  may  not  dis- 
close (see  Sec.  472,  Chap.  38,  Stan*  &  C.  111.  Stat.);  and  we 
submit  that  the  affidavits  here  offered  do  not  in  any  way  con- 
flict therewith.  And  this  statute  has  been  passed  upon  by  our 
Supreme  Court — where  they  go  much  farther  than  the  defend- 
ant asks  the  court  to  do  heve  in  his  humble  endeavor,  not  to 
show  what  this  grand  jury  did,  but  to  show  what  they  did  not 
do — whore  they  hold  that  the  grand  jurors  may  even  disclose 
what  the  witnesses  testified  to  before  them.  See  Bressler  v. 
The  People,  117  III.  422,  and  the  authorities  there  cited,  to 
wit:  Commonwealth  V.  Mead,  12  Gray,  167;  State  v.  Brongh- 
ton,  7  Ired.  96;  Gordon  v.  Commonwealth,  92  Pa.  St.  216; 
Little  V.  Com.,  25  Gratt.  921;  State  v.  Wood,  53  N.  H.  484. 

Mr.  William  II.  Green,  State's  Attorney,  for  appellees. 

The  objection  urged  by  appellant  that  the  County  Court 
should  have  sustained  the  motion  to  quash  is  not  sustained  by 
the  weight  of  authorities. 

In  this  case,  as  shown  by  the  record,  the  jurors  composing 
the  grand  jury  for  the  May  term,  A.  D.  1887,  of  the  Jefferson 
county  Circuit  Court,  were  dulj  selected  by  the  board  of 
sujxjrvisors  at  a  special  meeting  of  the  board  March  22, 
1887. 

This  is  shown  by  the  certificate  of  the  county  clerk,  certify- 
ing that  on  that  date  "  the  following  named  persons  were  se- 
lected by  the  board  of  supervisors  of  said  county,  at  its  special 
meeting  on  the  22d  day  of  March,  1887,  to  serve  as  grand 
jurors  at  the  May  term  of  the  Circuit  Court  of  said  county,  as 
appears  from  the  official  record  of  said  board. 

Upon  receiving  this  certificate  the  circuit  clerk  issued  his 
venire  "for  said  grand  jury  for  the  May  term  of  said  court." 
The  persons  named  in  the  certificate  of  the  county  clerk  were 
duly  summoned,  and  witli  the  exception  of  one,  served  on  the 
grand  jury.  No  objection  was  made  in  the  court  below  to  the 
qualifications  of  any  of  the  jurors  thus  selected. 

The  only  proof  offered  by  appellant  to  show  that  the  jurors, 
who  served  on  the  grand  jury  at  the  May  term,  1887,  were 
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not  selected  by  the  board  of  snperviBors  as  provided  for  by 
the  statute,  was  the  "record"  of  its  proceedings  at  the  special 
meeting  in  March,  and  the  records  of  other  meetings  at  which 
they  could  have  been  selected. 

The  negative  proof  thus  offered  is  certainly  not  sufficient  to 
overcome  the  official  act  of  the  clerk,  certifying  that  they 
were  so  chosen.  The  court  will  presume,  until  the  contrary 
is  sliown,  that  the  official  acts  of  an  officer  are  legal,  and  that 
the  matters  contained  in  his  certificate  are  true.  The  mere 
clerical  error  in  not  embracing  in  the  records  the  minutes  of 
the  proceedings  of  the  board  of  supervisors,  and  the  action  of 
the  board  in  selecting  a  grand  jury,  will  not  render  its  action 
invalid. 

Here  the  official  act  of  the  county  clerk  becomes  a  part  of 
the  record  of  the  circuit  clerk's  office,  and  can  not  be  attacked 
by  the  mere  fact  that  the  minutes  of  the  proceedings  of  the 
board  of  supervisors,  as  recorded  by  the  county  clerk,  fails  to 
show  their  action  in  selecting  the  grand  jury.  The  official 
certificate  of  the  county  clerk  shows  the  board  of  supervisors 
selected  this  grand  jury,  and  other  proof  could  have  been 
easily  obtained  and  introduced  in  evidence  by  the  defendant 
at  the  trial  courts,  to  prove  this  grand  jury  was  never  in  fact 
so  selected,  had  this  been  true.  Appellant  is  satisfied  to  rely 
on  such  negative  proof  to  overcome  the  official  acts  of  the 
countv  clerk. 

All  legal  presumptions  would  be  that  the  members  of  the 
board  of  supervisors  and  the  county  clerk  under  their  respect- 
ive oaths  of  office  performed  their  duty  as  required  by  law, 
until  the  contrary  is  shown  by  clear  and  positive  evidence. 
Mackin  v.  The  People,  115  111.  312;  Ma  pes  v.  The  People,  69 
111.  523. 

Mere  irregularity  in  drawing  or  selecting  the  jury,  where 
no  positive  injury  is  shown  to  have  been  done  the  accused,  is 
not  sufficient  cause  to  sustain  a  motion  to  quash  or  challenge 
to  the  array.  Wilhelm  v.  The  People,  72  111.  468;  Davison 
v.  The  People,  90  111.  222;  Beasley  v.  Tlie  People,  86  111.  575; 
Barron  v.  The  People,  73  111.  256;  Williams  v.  The  People, 
54  111.  422;  Allen  v.  The  People,  77  111.  484^  White  v.  The 
People,  81  111.  333. 
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Appellant  urges  that  it  was  error  on  the  part  of  the  Circuit 
Court  to  refuse  to  entertain  the  motion  to  quash  after  it  bad 
been  passed  upon  by  the  County  Court. 

As  the  County  Court  has  concurrent  jurisdiction  with  the 
Circuit  Court  in  all  misdemeanors,  to  have  entertained  the 
motion  to  quash  would  have  been  to  reverse  the  decisions  of  a 
court  of  equal  jurisdiction. 

Courts  will  not  entertain  or  encourage  the  practice  of 
obtaining  the  judgment  of  one  court  upon  a  point  involved  in 
the  case. 

The  refusal  of  the  County  Court  to  sustain  the  motion  to 
quash,  supported  by  the  affidavits  of  the  several  grand  jurors, 
based  upon  the  facts  set  forth  in  the  affidavits  that  twelve 
jurors  did  not  vote  in  favor  of  finding  a  true  bill,  M'as  proper 
in  the  light  of  the  weight  of  authorities. 

The  better  opinion  prevails  among  the  courts  of  the  diflfer- 
ent  States,  as  at  common  law,  that  it  is  against  public  policy 
to  allow  a  grand  juror,  or  an  officer  in  charge  of  the  grand 
jury,  to  state  how  he  or  any  other  grand  juror  voted.  The 
policy  of  the  law  has  always  been  to  keep  strictly  secret  every- 
thing that  transpires  in  a  grand  jury  room.  In  order  to  pre- 
vent any  disclosure  of  the  proceedings  before  the  grand  jury, 
it  is  provided  in  Sec.  472,  Starr  &  C.  111.  Stat  1885,  that  "No 
grand  juror  or  officer  of  the  court  or  other  person  shall  dis- 
close that  an  indictment  fur  felony  is  found  or  about  to  be 
found  against  any  person  not  in  custody  or  under  recognizance, 
except  by  issuing  process  for  his  arrest,  until  he  is  arrested; 
nor  shall  any  grand  juror  state  how  any  member  of  the  jury 
voted,  or  what  opinion  he  expressed  on  any  question  before 
them ;  and  the  court  in  charging  said  jury  shall  impress  upon 
their  minds  the  provisions  of  this  section.  A  violation  of 
this  section  shall  subject  the  offender  to  an  attachment  as  for 
contempt  of  court,  in  which  he  may  be  lined  not  exceeding 
$500." 

If,  as  insisted,  a  grand  juror  can  be  permitted  to  testify  as  ' 
to  whether  or  not  twelve  voted  to  find  ''a  true  bill,"  a  curious 
defendant  could  easily  find  who  voted  for  and  who  against 
him,  and  thus  "subject  our  grand  juries  to  influences  utterly 
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destructive  of  onr  criminal  laws."     The  State  v.  Oxford,  30 
Texas,  430. 

Green,  P.  J.  The  only  question  necessary  to  be  consid- 
ered and  determined  by  this  court  is  whether  the  Circuit 
Court  erred  in  refusing  to  quash  the  indictment  Appel- 
lant contends  such  error  was  committed,  because  "  the  grand 
jury  which  found  the  bill  of  indictment  were  not  selected  by 
the  board  of  supervisors  of  Jeflferson  county,  Illinois,  as 
required  by  statute,  as  appears  by  the  records  of  said  board," 
and  because  "  twelve  members  of  said  grand  jury,  which 
returned  said  bill,  did  not  vote  for  nor  concur  in  finding  said 
bill." 

Sec.  9  of  Chap.  78,  Starr  &  0.  111.  Stat.,  p.  1419,  is  the 
section  providing  for  drawing  grand  jurors.  It  prescribes 
the  duty  of  the  county  board  to  select  twenty-three  qualified 
persons  to  serve  as  grand  jurors,  and  to  cause  their  clerk  to 
certify  the  names  of  those  persons  to  the  clerk  of  the  court 
for  which  they  are  selected,  who  shall  issue  and  deliver  to  the 
sheriff  a  summons  commanding  them  to  appear  and  serve  as 
grand  jurors,  at  the  qourt  and  term  named  in  said  certificate. 

By  virtue  of  this  section,  the  certificate  of  the  county  clerk 
is  made  something  more  than  a  mere  paper  in  which  the 
action  of  the  board  is  recited.  It  is  filed  in  the  office  of  the 
circuit  clerk,  and  is  then  evidence  of  record,  and  the  only  evi- 
dence fui'uished  the  circuit  clerk  of  the  fact  that  certain  per- 
sons named  therein  have  been  selected  by  the  county  board  to 
attend  and  act  as  grand  jurors.  It  is  not  required  that  he 
should  be  informed  by  a  transcript  of  the  record  of  the  pro- 
ceedings of  the  board  that  such  selection  has  been  made,  but 
the  certificate  itself  informs  him  of  the  facts  which  make  it  his 
duty  and  give  him  authority  to  issue  the  summons  for  the 
persons  therein  named,  to  attend  and  serve  as  grand  jurors. 
Entertaining  tliis  view  of  the  character  and  effect  given  by 
the  statute  to  such  certificate,  we  can  not  hold,  as  requested  on 
behalf  of  appellant,  that  the  omission  of  the  county  clerk  to 
record  the  act  of  selecting  these  grand  jurors  among  the  other 
proceedings  of  the  board  at  its  special   meeting   in   March, 
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1887,  has  closed  the  door  against  proving  that  act,  and  estab- 
lishes the  fact,  the  persons  who  were  impaneled,  sworn,  and 
as  a  grand  jury  returned  the  indictmsnt  against  appellant 
were  not  selected  by  tlie  board  of  supervisors  of  Jefferson 
county;  but  are  of  opinion  the  said  certificate  of  the  county 
clerk,  delivered  to  and  tiled  with  the  circuit  clerk,  was  com- 
petent evidence,  and  by  it  the  fact  that  said  board,  at  its 
special  meeting  in  March,  1887,  did  select  the  grand  jnry 
which  found  the  indictment  against  appellant  was  fully 
proven,  and  hence  the  first  reason  suggested  for  quashing 
said  indictment  is  not  tenable. 

The  Second  and  only  other  reason  nrged  in  support  of  said 
motion  is,  that  the  requisite  number  of  grand  jurors  did  not 
vote  for  nor  concur  in  finding  the  bill,  and  upon  this  point  we 
have  been  favored  by  the  learned  counsel  for  appellant  with 
a  very  able  argument,  fortified  by  numerous  authorities,  in- 
cluding decisions  of  our  Supreme  Court,  to  sustain  the  position 
that  in  support  of  a  motion  to  quash  an  indictment  for  such 
reason,  grand  jurors  are  competent  witnesses  to  prove  the  fact 
that  twelve  of  their  number  did  not  concur  in  finding:  an 
indictment;  but  if  we  concede  this  to  bo  the  law,  the  affidavits 
in  this  record  do  not  state  facts,  which,  taken  in  connection 
with  other  facts  disclosed  by  the  record,  would  justify  the 
court  in  quashing  the  indictment.  The  provision  of  the  statute 
which  it  is  claimed  these  affidavits  show  to  have  been  violated, 
is  correctly  quoted  in  the  brief  for  appellant  and  is  as  follows: 
"In  finding  a  bill  of  indictment  at  least  sixteen  of  the  grand 
jury  shall  be  present,  and  at  least  twelve  of  them  shall  agree 
to  the  finding."  No  mode  of  signifying  assent  is  here  pi-e- 
scribed,  no  vote  is  required,  and  in  the  affidavit  of  the  six 
grand  jurors  the  affiants  carefully  refrain  from  stating  tliat 
twelve  of  the  grand  jurors  never  did  agree  to  the  linding,  but 
say  that  at  one  time  when  a  final  vote  was  taken  in  the  grand 
jury  room,  and  twenty-one  of  the  grand  jurora  were  present, 
only  seven  voted  in  favor  of  finding  the  indictment. a  true  bill, 
and  the  remaining  fourteen  either  refrained  from  voting  at 
all  or  voted  against  such  finding,  and  the  affidavit  of  the  bailiff 
states  the  same  in  substance,  except  that  he  deposes  without 
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qualification,  the  remaining  fourteen  voted  ao^ainst  such  find- 
ii\^.  Waiving  comment  upon  the  contradictpry  statements 
thus  appearing  in  these  affidavits,  and  admitting  that  fourteen 
members  of  the  grand  jury  voted  against  the  finding  at  that 
time,  it  is  not  thereby  made  to  appear  this  action  terminated, 
the  consideration  of  the  question,  or  that  twelve  members  did 
not  afterward,  and  before  the  indictment  was  returned,  agree 
to  the  finding  and  signify  their  assent  thereto  by  some  mode 
other  than  a  formal  vote.  In  addition  to  this,  it  is  shown  by 
the  record  the  grand  jury  appeared  in  open  court  and  returned 
this  indictment  indorsed  a  true  bill,  and  no  member  thereof  is 
shown  to  have  manifested  dissent  or  made  objection.  This 
action,  though  not  conclusive  evidence  that  at  least  twelve  of 
the  grand  jurors  then  present  had  agreed,  creates  a  presump- 
tion that  they  had  done  so  much  stronger  than  any  inference 
to  the  contrary  that  can  be  fairly  drawn  from  the  statements 
in  the  afliidavits,  and  we  think  appellant  has  failed  to  prove 
the  material  fact  that  twelve  members  of  the  grand  jury  did 
not  agree  in  finding  said  indictment  a  true  bilj,  and  the  court 
did  not  err  in  refusing  to  quash  the  same. 
The  judgment  is  afiSrmed. 

Judgment  affirmed* 


William  A.  Trescott 

V. 

Albert  Gross  et  al. 

Salefi — lUcl'ory  Nuts — Failure  to  Ship — Evidence — Instructions — Dnwi- 
ages — New  Trial. 

1.  In  an  action  to  recover  damaj^s  for  fail  are  to  Rhip  a  car  load  of 
hickory  nuts  according  to  contract,  this  court  reverses  the  ju  Igment  in 
behalf  of  defendants  ascontrary  to  the  evidence. 

2.  An  offer  to  enter  into  a  new  contract  by  a  person  cruilty  of  a  breach 
of  a  former  one,  does  not  absolve  him  from  liability  for  such  brr'ach. 

3.  It  is  error  to  give  an  inhtmction  which  has  no  basis  in  the  evidence. 
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[Opinion  filed  January  10, 1889.] 

In  error  to  the  Circuit   Court   of   Clinton   County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  D.  Kingsbury  and  M.  P.  Murray,  for  plaintiff  in 
error. 

Messrs.  Yan  IIoorbbeke  &  Ford,  for  defendants  in  error. 

Green,  P.  J.  This  suit  was  commenced  by  plaintiff  in 
error  to  recover  damages  from  defendants  in  error  for  breach 
of  contract  to  deliver  car  load  of  hickory  nuts  bought  of  them 
by  plaintiff.  The  amount,  price  and  time  of  delivery  was 
fixed  by  defendants,  and  agreed  to  by  plaintiff.  The  jury 
found  a  verdict  for  defendants,  plaintiff's  motion  for  a  new 
trial  was  overruled  and  the  court  entered  judgment  on  the 
verdict;  plaintiff  sued  out  this  writ  of  error  to  reverse  the 
judgment. 

We  have  examined  the  record  in  this  case  carefullvand  are 
unable  to  find  any  evidence  to  sustain  the  verdict.  Negotia- 
tions were  entered  into  between  the  parties  in  the  early  part 
of  November,  1886,  the  price  was  fixed  at  fifty-five  cents  per 
bushel,  and  the  contract  was  finally  consummated  by  corre- 
spondence, comprising  letter  of  November  14,  1886,  from 
defendants  to  plaintiff,  stating  they  had  obtained  rates  from 
the  O.  &  M.  direct  to  Fairport  (the  residence  of  plaintiff  and 
ten  miles  from  Rochester,  N.  T.),  making  the  cost  per  bushel 
there  about  seventy-one  cents ;  that  they  would  order  white 
lime  car  and  fill  in  not  less  than  750  bushels,  adding,  "  We  can 
safely  say  one  week  from  to-morrow  we  will  ship  them." 
Also  a  letter  in  reply  from  plaintiff  to  defendants  dated  Novem- 
ber 18th,  stating  he  did  not  want  that  car  at  Fairport  but  did 
want  it  at  Rochester,  and  directing  defendants  to  rush  that 
car  up  quick  as  possible  ;  to  which  letter  defendants  replied  by 
telegram  of  date  November  21, 1886,  sent  to  plaintiff:  "  Will 
ship  to  Rochester  Tuesday."  After  the  contract  had  been 
thus  concluded,  defendants  did  not  comply,  or  offer  to  comply 
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with  the  terms  on  their  part  to  be  performed,  but  on  Novem- 
ber 26,  1886,  shipped  and  sold  a  car  load  of  nuts  to  parties  in 
Cincinnati,  and  put  it  out  of  their   power  to  fill  the  contract 
with  plaintiff.     Moreover,  on  the  same  day  they  wrote   to 
plaintiff  declining  to  perform  the  contract,  for  the  reason  (as 
stated)  that  wood-fires  and  heavy  snows  and  rains  had  caused 
the  stock  to  be  dark  and  poor  looking,  and  when  plaintiff,  on 
November  27th,  in  reply  to  this  letter,  advised  them  that  rely- 
ing on  their  promise  to  "ship  to  Uochester  Tuesday,"  he  had 
sold  to  parties  in  Fairport  and  Rochester,  and  they  must  send 
the  nuts,  defendants  on  November  29th,  wrote  expressing  sur- 
prise at  receiving  plaintiff's  telegram  of  November  27th,  and 
reitemting  as  reason  for  breaking  their  contract,  that  the  nuts 
are  dark  and  black,  and  as  an  additional  reason,  say,    *' These 
snows  we  had  and  are  still  liaving,  cheeked  the  whole  nut 
traffic,  save  the  few  people  gathered   during  good  weather. 
It  will  be  impossible  to  get  them  even  if  we  had  to  squeeze 
every  farmer  out  of  those  few  they  have."     On  the  trial   it 
was  not  disputed  the  contract  had  been  concluded,  and  that 
defendants  had  failed  to  perform  on  their  part ;  but  in  addition 
to  the  reasons  above  mentioned  for  such  default,  they  set  up 
as  a  defense,  they  had  received  information  when  they  had 
])artly  loaded  the  car  shipped  to  Cincinnati,   that  plaintiff 
was  insolvent.     This,  it  seems  to  us.  was  a  mere  subterfnge. 
They  had  known  plaintiff  for  several  years  and  knew  his  cir- 
cumstances,  and  with  such   knowledge   made   the    contract. 
They  declined  to  perform,  not  because  he  was  insolvent,  and 
when   informed  he  would   hold    them  to  the    performance, 
again  urged  as  an  excuse  the  poor  quality  and  scarcity  of  nuts, 
without  demanding -pay  and  giving  plaintiff  an  opportunity  to 
comply  with  such  demind ;  an  1  plaintiff  testifies  he  was  ready, 
willing  and  able  to  pay.     It  does  not  appear  the  nuts  shipped 
to  Cincinnati  were  of  poor  quality,  but  the  returns  indicate  a 
larger  price  was  received  by  defendants  for  them  than  the 
price  which  plaintiff  was  to  pay.     The   defense    set   up  was 
without  merit.     It  was  error  to  give  the  second  instruction  for 
defendants,  because  by  the  terms  of  the  contract  the  time  was 
limited  within  which  defendants  agreed  to  deliver,  and  it  was 
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also  error  to  give  the  third  instruction  for  defendants,  as  there 
was  nothing  in  the  evidence  to  warrant  it  The  offer  by 
defendants  to  make  a  new  contract  with  plaintiff  on  December 
7th,  he  was  under  no  obligjition  to  acce;)t,  nor  did  .such  offer 
ab.«^olve  them  from  liability  for  the  breach  of  the  contract  made 
by  them.  Tlie  verdict  should  have  been  set  aside,  and  it  was 
error  to  overrule  j)laintiff's  motion  for  a  new  trial.  For  the 
errors  mentioned  the  judgment  is  reveroed  and  cause  re- 
manded. 

Reversed  and  remanded. 


Fred  W.  Hapke,  Adm'r, 

V. 

People  of  the  State  of  Illinois,  for  use,  etc. 

Administration — Questions  of  Law  and  Fact — Trial  hy  Jury — Adminis- 
trator*8  Account — Payment  after  Two  Years — Statutory  Bar. 

1.  The  question  whether  an  amount  paid  by  an  admini-^tnifor  out 
of  Bsaets  in  bin  hands  should  be  placed  to  his  credit,  is  one  of  law  and  not  of 
fact,  and  it  should  not  be  submitted  to  a  jury. 

2.  In  proceedintfs  to  compel  an  administrator  to  settle  his  account  wherein 
he  claimed  as  a  credit  an  amount  paid  by  him  out  of  assets  belonging  to 
the  estate  upon  a  claim  which  had  never  l^een  filed  or  allowed  against  it, 
this  court  sustains  th«  order  of  the  court  below,  allowing  such  portion  of  the 
payment  as  wa3  paid  within  two  years  after  the  issue  of  letters  of  adminis- 
tration. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Randolph  County;  the 
Hon.  Amos  Waits,  Judge,  presiding. 

Mr.  John  Michan,  for  appellant 

Mr.  H.  Clay  Horner,  for  appellee. 

An  administrator  can  not  pay  a  claim  after  two  years  from 
grant  of  letters  and  get  credit  for  it  Harris  v.  Willard,  17 
111.  App.-612;  S.  C,  119  ill.  196. 
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A  jury  can  not  be  insisted  upon  as  a  matter  of  right  in  an 
accoontiug  in  Probate  Court.  It  is  **  the  court "  that  must 
adjust  these  accounts,  and  it  acts  as  does  a  court  of  equity  in 
these  matters  of  accounting.  Sec.  113  K,  S.,  Ch.  3;  Mack 
V.  Woodruff,  87  III.  574. 

In  stating  an  account  the  Probate  Court  and  the  Circuit 
Court  on  appeal  sit  as  courts  of  equity  and  a  jury  in  stating 
such  account  would  be  as  much  out  of  place  as  in  a  partnership 
accounting.  Mack  v.  Woodruff,  87  111.  674.  The  case  cited 
by  appellant  from  52  111.  316  is  governed  by  K.  S.  Ch.  3,  Sec. 
60;  Reward  v.  Slagle,  52  111.  336. 

The  administrator  must  make  every  defense  and  must  at  liis 
peril  insist  upon  statutes  of  limitations.  McCoy  v.  Morrow, 
18  111.  524;  Langworthy  v.  Baker,  23  111.  491.  The  case  of 
Harris  v.  Millard,  17  111.  App.  513,  seems  to  bo  decisive  of  this 
case.  The  case  appears  also  in  119  111.  195.  The  County 
Court  and  Circuit  Court  in  this  case  were  guided  by  that  case, 
and  allowed  the  administrator  credit  for  all  that  was  paid 
within  two  years  ($248)  and  refused  all  payjiiciits  afterward 
made  ($499.99).  If  the  payment  of  a  few  cents  on  a  large  claim 
could  save  the  limitation  we  will  soon  find  creditors  getting  a 
small  payment  within  two  years  and  holding  back  their  claims 
to  get  the  contract  rate  of  interest  where  a  judgment  would 
cut  them  down  to  the  legal  rate.  No  one  will  contend  that 
the  administrator  can  pay  off  a  claim  that  is  actually  barred 
when  he  pays  it  off,  and  get  credit  for  it.  He  can  not  revive 
a  dead  claim.  For  a  like  reason  a  payment  of  part  within 
two  years  will  not  enable  him  to  save  the  bar  as  to  the  residue. 

The  law  requires  more  than  simple  notice  to  the  adminis- 
trator of  the  existence  of  the  claim.  This  was  the  law  prior 
to  1872.  The  act  of  1859  (L.  1859,  93-4)  was  an  abortive 
attempt  to  correct  the  delays  growing  out  of  the  old  law. 
See  Wells  v.  Mills,  45  111.  35.  The  act  of  1872  is  imperative 
and  bars  all  claims  not  "exhibited  to  the  court  within  two 
years,"  etc.  E.  S.  Ch.  3,  Sec.  70.  The  object  of  this  law  is 
tliat  there  shall  be  an  adjudication  within  two  years  or  deci- 
sive steps  taken  by  suing  on  the  claim.  See  People  v. 
Brooks,  22  III.  App.  597.     Notice  to  the  administrator  is  no 
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lonsjer  enougli.  His  own  claim  is  barred  if  he  does  not  "  ex- 
hibit it  to  the  court."  The  Jangiiao^e  of  See.  72,  "  he  sliall 
tile  his  demands  as  other  persons,"  is  very  plain.  See  Harris 
V.  Millard,  17  III.  App.  612. 

Green,  P.  J.  On  November  20,  1882,  appellant  was 
appointed  administrator  with  the  will  annexed,  of  the  estate 
of  Hannebiitt,  deceased,  and  Louis^  Boiling,  sole  legatee,  hav- 
ing instituted  proceedings  against  him  in  the  County  Court  of 
Randolph  county  to  comjiei  him,  as  administrator,  to  make  a 
settlement  of  said  estate,  he  appeared  and  filed  his  report  July 
13,  18^7,  and  among  other  items  therein  claimed  and  asked  to 
be  allowed  as  a  credit  $747.99,  paid  by  him  out  of  assets  of 
said  estate  in  his  hands  to  the  payees  of  a  promissory  note  for 
$600,  dated  August  8,  1882,  payable  one  year  after  date, 
with  eight  per  cent,  interest,  by  said  Hannebutt  and  himself, 
which  had  never  been  tiled,  or  allowed  as  a  claim  atjainst  said 
estate.  The  County  Court,  by  its  order,  allowed  but  $248  of 
the  sum  he  so  claimed  as  a  credit,  and  he  thereupon  took  an 
appeal  to  the  Circuit  Court,  and  there  demanded  a  trial  by 
jury,  which  was  refused,  and  upon  the  hearing  the  court  al- 
lowed him  $248  as  a  credit,  and  disallowed  the  balance  of  the 
$747.99  so  claimed. 

But  two  errors  are  assigned,  viz.:  The  refusal  of  the  court 
to  allow  a  trial  by  jury,  and  its  refusal  to  allow  appellant  as  a 
credit  the  whole  sum  of  $747.99  paid  by  him  on  said  note. 

The  County  Court  and  Circuit  Court,  on  appeal,  determine 
cases  of  this  character  without  a  jury.  The  question  here 
involved  was  one  of  law,  not  of  fact;  the  amount  paid  by 
appellant  out  of  assets  in  his  hands  as  administrator  was  not  in 
dispute,  but  it  was  denied  he  had  a  legal  right  to  be  allowed 
the  whole  amount  as  a  credit.  The  Circuit  Court  did  not 
err  in  refusing  the  demand  for  a  jury  trial.  Heward  v.  Sla- 
gle,  52  111.  316;  Mack  v.  WoodruflP,  87  111.  574. 

The  court  did  not  err,  either,  in  allowing  no  more  than  $248 
as  a  credit  upon  appellant's  account  as  administrator.  This 
sum  was  paid  on  said  note  within  the  period  of  two  years 
next  after  he  took  out  his   letters  of  administration,  at  the 
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expiration  of  which  period  said  note,  never  having  been  exhib- 
ited a8  a  claim  against  said  estate,  was  barred  except  as  by  the 
statute;  the  balance  of  the.  sum  claimed  and  disallowed  was 
paid  after  that  period  of  two  years  had  elapsed  and  was  then 
wrongfully  paid  by  appellant  out  of  assets  of  the  estate  in  his 
hands;  he  should  have  resisted  the  payment  of  it  and  insisted 
on  the  bar  of  the  statute  as  a  defense  if  it  had  been  presented 
as  a  claim  after  the  two  years  had  expired.  McCoy  v.  Monow> 
18  111.  524;  Unknown  Heirs  of  Langworthy  v.  Baker,  Adm'r, 
23  HI.  491. 

Had  appellant  paid  the  whole  sura  before  the  two  years 
had  expired  a  different  question  would  be  presented;  but  he  is 
not  entitled  under  the  facts  proven  to  a  credit  for  a  larger  sum 
than  the  court  allowed  him.  Harris  v.  Millard,  17  IlL  App. 
513;  Same  v.  Same,  119  111.  195. 

The  order  of  the  Circuit  Court  is  affirmed. 

Order  affirmed. 


8t.  Louis  Bridge  Company 

V. 

Henry  Schaub. 

Master  and  Servant — Driving  upon  Highway — Negligence  of  Servant — 
Injury  to  Team — Special  Finding — Act  of  1887  —Damages, 

1.  It  is  negllsrence  in  the  driver  of  a  team  to  endeavor  to  pass  another 
team  goin^?  ia  the  same  direction  where  the  roadway  in  so  narrow  as  to 
render  such  act  dangerous. 

■2.    In  the  ca.«e  presented,  this  court  holds  that  a  special  finding  by  the 
jury  was  consistent  with  their  verdict  in  behalf  of  plaintiff. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
B.  H.  Canby,  Judge,  presiding. 

Messrs.  KoERNEB  &  IIoRNER,  for  appellant. 
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Messrs.  Alexander  Flannioen  and  R.  A.  Halbert,  for 
appellee. 

The  plaintiflf  was  entitled  to  recover  on  the  evidence  of  de- 
fendant's own  driver.  It  is  clear  from  all  the  evidence  that 
the  omnibus  overtook  plaintiff  on  the  bridge  and  tried  to  pass 
him.  If  the  driver  saw  that  plaintiff's  team  was  continually 
shying,  he  ought  to  have  let  plaintiff  drive  down  the  approach 
without  trying  to  pass  him;  if  defendant's  servant  saw,  as  he 
says  lie  did,  that  it  was  shying  all  the  way  down  the  bridge 
approach,  he  ought  not  to  have  attempted  to  pass.  But,  if 
the  plaintiff  had  not  been  on  the  bridge  approach  the  injury 
would  not  have  occurred.  If  defendant  had  not  attempted  to 
pass  him  it  would  not  have  occurred. 

The  jury  did  not  specially  lind  that  the  shying  was  the 
proximate  cause  of  the  accident,  and  they  found  generally  that 
the  negligence  of, defendant's  servant  was. 

Green,  P.  J.  This  suit  was  brought  by  plaintiff  below  to 
recover  damages  for  an  injury  to  his  mule,  alleged  to  have 
been  occasioned  by  the  negligence  of  defendant's  servant- 
The  jury  found  defendant  guilty  and  assessed  plaintiff's  dam- 
ages at  $150.  Defendant's  motion  for  a  new  trial  was  over- 
ruled. Judgment  was  rendered  on  the  verdict,  and  defendant 
took  this  appeal. 

It  appears  from  the  evidence  that  on  August  5, 1887,  about 
9  o'clock  in  the  morning,  plaintiff  was  driving  his  mule  team 
duwn  the  south  side  of  the  east  approach  of  the  St.  Louis  bridge, 
and  defendant's  driver  was  driving  a  team  attached  to  its  om- 
nibus, down  in  the  same  direction  on  the  approach,  and  the 
wheel  of  the  omnibus  struck  the  foreleg  of  the  off  mule  in 
plaintiff's  team,  tearing  the  flesh  off  the  leg  and  crippling  the 
animal.  But  two  persons  witnessed  the  occurrence — the  plaint- 
iff and  the  driver  of  the  defendant's  team.  Plaintiff  testified 
that  as  he  was  driving  down  the  approach  as  near  the  south 
side  as  he  could  drive,  his  team  walking;  the  omnibus  team 
came  up  behind  him  on  a  slow  trot,  and,  in  passing,  the  fore 
wheel  of  the  omnibus  struck  the  hind  foot  of  his  off  mule, 
and  the  mule  turned  over  toward  the  omnibus,  and  the  hind 
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wheel  then  striiek  the  mule's  fore  leg  and  injured  it  as  above 
described. 

The  defendant's  driver  testified  hs  was  driving  as  close  to 
the  north  side  of  the  approach  as  he  could,  his  team  in  a 
walk;  that  when  his  team  and  half  the  length  of  the  omnibus 
had  passed  plaintiff's  team,  the  off  mule  crowded  over  in  front 
of  the  hind  wheel  of  the  omnibus  and  was  thus  struck  and 
injured.  Three  witnesses,  employes  of  defendant,  testified 
plaintiff  stated,  in  conversation  with  them  or  in  their  presence, 
he  could  not  hold  his  near  mule;  it  would  shy,  and  shoved  the 
other  mule  over  on  to  the  onmibus.  The  driver  testified  also  that 
while  on  the  bridge  he  saw  plaintiff's  team;  it  was  crowding  over 
all  the  way  down  theapproach  toward  the  omnibus;  that  he  did 
not  stop  when  he  saw  it  crowding  over,  because  he  ''  did  not 
want  to  get  his  omnibus  busted  up;"  and  it  is  quite  probable 
from  his  testimony  he  was  trying  to  pass  plaintiff's  team  on  the 
approach  before  and  up  to  the  time  the  mu'e  was  struck.  If 
be  saw  the  team  acting  in  the  manner  he  describes,  he  was 
guilty  of  negligence  in  attempting  to  pass  and  risking  a  collis- 
ion he  could  have  avoided  by  keeping  in  the  rear  until  plaintiff 
drove  off  the  approach.  Taking  all  the  evidence  into  con- 
sideration we  are  satisfied  with  the  verdict,  and  tiiink  it  ought 
not  to  have  been  set  aside. 

It  is  further  suggested  as  a  reason  for  reversing  the  judg- 
ment that  the  finJing  of  the  jury  in  answer  to  the  second 
interrogatory  submitted  to  them  at  the  request  of  appellant 
should  control  the  general  verdict,  and  that  the  general  verdict 
can  not  be  reconciled  with  it.  The  act  of  1887  provided  "  when 
the  special  finding  of  fact  is  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court  may 
render  judgment  accordingly." 

The  second  interrogatory  and  finding  were  as  follows : 

"Would  the  accident  have  occurred  if  the  off  mule  of  plaint- 
iff's team  had  not  shied  ^rom  the  guard  rail  and  pushed  the 
mule  that  was  injured  against  the  wheel  of  the  omnibus 'if" 
Answer,  "  No." 

We  see  nothing  inconsistent  with  the  general  verdict  in 
this   finding.    Notwithstanding   the   shying  of   the  mule,  no 
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accident  would  have  occurred  if  defendant's  servant  Lad  not 
been  guilty  of  negligence  in  trying  to  pass  plaintiff's  team  as 
he  did,  thus  putting  the  omnibus  in  a  position  where  a  collis- 
ion would  be  probable,  and  injury  to  the  mule  by  being  pushed 
over,  likely  to  result.  No  sufficient  reason  appears  for  revers- 
ing the  judgment  of  the  City  Court,  and  it  is  affirmed. 

Judgment  aJJirmecL 


Mary  Price    . 

V. 

James  M.  Hay  et  al. 


Attorney  and  Client — Recovery  of  Fees — Special  Contract — Associate 
Counsel — Evidence — Instructions. 

1.  An  instruction  aiithorizingr  the  consideration  of  matters  concerning^ 
which  no  evidence  had  been  introduced,  is  erroneous. 

2.  An  instruction  directing  attention  to  specific  parts  of  the  evidence  is 
improper. 

3.  In  an  action  brought  by  attorneys  to  recover  for  professional  service?, 
this  court  holds  that  the  jury  were  improperly  instructed,  to  the  effect  that 
the  defendant  is  liable  if  she  saw  the  plaintiffa  en^ged  in  work  tor  her  in 
a  former  litigation  and  did  not  forbid  it  but  accepted  such  service.  A 
certaiu  contract  with  another  attorney  for  the  employment  of  additional 
counsel,  relied  on  by  the  defendant  as  a  complete  defense,  should  have  been 
taken  into  account. 

[Opinion  filed  January  10,  1889.] 

Appeal  from   the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  IL  Snyder,  Judge,  presiding. 

Messrs.  G.  &  Q.  A.  Kokrneb,  for  appellants. 

Mr.  Franklin  A.  McConaughy,  for  appellee. 

Grken,  p.  J.  This  suit  was  brought  by  appellees  to  recover 
from  appellant  the  amount  due  them  for  professional  services 
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alleged  to  have  been  rendered  as  her  attorneys  and  solicitors. 
The  cause  was  tried  by  a  jury.  A  verdict  was  returned  find- 
ing for  plaintilTs  and  assessing  their  damages  at  $4,000. 
Defendant's  motion  for  a  new  trial  was  overruled,  and  a  judg- 
ment rendered  on  the  verdict,  to  reverse  which  judgment 
defendant  took  this  appeal. 

It  was  urged  on  behalf  of  appellant,  in  the  court  below, 
and  is  insisted  upon  here,  that  appellees  were  not  employed 
by  her,  but  were  employed  by  Mr.  Kase,  under  a  written  con- 
tract with  appellant,  whereby  he  was  to  receive  $10,000  in 
case  the  will  of  her  father  was  set  aside,  and  was  to  associate 
with  himself  such  counsel  as  he  chose. 

The  litigation  in  which  the  services  of  appellees  were  ren- 
dered was  the  contesting  of  the  will  of  appellant's  father,  and 
resulted  in  setting  aside  said  will.  It  is  claimed  that  even  if 
appellees  were  entitled  to  recover,  the  damages  awarded  are 
excessive ;  and  lastly  it  is  said  the  second  and  third  instructions 
given  on  behalf  of  plaintiflFs  were  erroneous,  and  were  calcu- 
lated to  mislead  the  jury.  We  would  not  be  inclined  to  reverse 
the  judgment  except  for  the  error  in  giving  the  instructions 
complained  of. 

The  second  instruction  is  as  follows :  *'  If  they  believe  from 
the  evidence,  and  the  law  as  given  them  by  the  court  in  the 
other  instructions  in  this  case,  that  the  plaintiffs  should  recover, 
they  may,  in  fixing  the  amount  of  such  recovery,  take  into 
consideration  the  nature  and  importance  of  the  matter  involved, 
the  standing  of  the  plaintiffs  in  their  profession,  the  usual  and 
customary  charges  for  such  services  in  this  a?id  other  courts, 
the  amount  involved,  and  the  consequent  responsibility,  the 
pains  and  labor  bestowed,  the  time  consumed,  the  loss  oj^  other 
husinesSj  and  also  the  testimony  of  all  other  lawyers  testifying 
as  experts  as  to  the  value  of  such  services." 

This  instruction  was  vicious  in  this:  that  by  it  the  jury  were 
informed  they  might  take  into  consideration  certain  matters 
in  fixing  the  amount  plaintiffs  should  recover,  concerning  some 
of  which  matters  no  evidence  had  been  introduced,  and  which, 
if  taken  into  consideration,  might  induce  the  jury  to  increase 
the  amount  of  damages  beyond  the  sum  justified  by  the  proof- 

This  was  the  third  instruction :     *'That  if  they  believe  from 
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the  evidence  that  the  defendant  did  not  directly  ein])loy  the 
plaintiffs  as  attorneys  for  her  in  the  Foreman  will  case,  yet  if 
they  further  believe  from  the  evidence  that  defendant  saw 
plaintiffs  doing  work  for  her  in  that  case,  beueticial  in  its 
nature,  and  did  not  forbid  it,  but  accepted  the  benetit  of  the 
work  done  by  them,  then  the  defendant  is  liable  to  pay  for 
the  vahie  of  the  services  rendered  by  the  plaintiffs,  and  they 
must  find  such  sura  in  favor  of  the  plaintiffs  as  the  evidence 
shows  their  services  were  worth." 

The  jury  were,  by  this  instruction,  informod  it  was  a  suffi- 
cient ground  for  recovery,  if  from  the  evidence  it  appeared 
ap]>ellant6aw  appellees  doing  work  for  her  in  the  Foreman  will 
case,  beneficial  in  its  nature,  and  did  not  forbid  it  but  accepted 
the  benefit  of  it.  This  was  calculated  to  mislead  the  jury  by 
withdrawing  from  their  consideration  or  omitting  to  direct 
their  attention  to  the  matter  of  the  contract  with  Mr.  Kasc, 
concerning  which  some  evidence  was  introduced,  and  which 
was  relied  upon  as  a  complete  defense  to  the  suit.  If  the 
jury^ understood  the  instruction  literally,  as  written,  they  would 
be  bound  to  give  a  verdict  for  plaintiffs  notwithstanding  they 
might  have  believed  from  the  evidence  that  Kase  had  em- 
ployed plaintiffs  and  associated  them  with  himself  under  the 
contract  with  appellees.  It  is  not  denied,  but  admitted,  that 
defendant  saw  Mr.  Hay  dding  work  for  lier  in  the  will  case: 
that  such  work  was  bcjuolicial,  and  that  she  did  not  forbid  it; 
but  she  claimed,  and  tliere  was  evidence  ten«ling  to  prove,  she 
supposed  and  had  reason  to  suppose  Mr.  Hay  was  so  appear- 
ing for  her  in  pursuance  of  an  arrangement  with  Mr.  Kase 
under  said  contract.  This  feature  of  the  evidence  is  ignored 
in  the  third  instruction,  and  the  defect  is  not  cured  by  any 
other  instruction  given.  The  jury  might,  from  the  language 
used  in  the  third  instruction,  have  concluded  the  law  required 
them  to  find  for  plaintiffs,  if  they  worked  for  defendant  and 
she  knew  it  and  did  not  forbid  it,  although  Mr.  Kase  employed 
them  and  they  were  to  be  paid  for  their  services  out  of  his 
fee  named  in  said  contract.  For  the  error  in  giving  instruc- 
tions two  and  three  for  appellees,  the  judgment  is  reversed 
and  cause  remanded. 

lie  versed  and  refna7id^d. 
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John  Allen 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  Law — Concealed  Weapons — Bail  —  Forfeiture  —  Proceedings 
agninut  Surety — Indic'ment — Recognizance — Variance  as  to  Name  and 
Court — Evidence — Scire  Facias. 

1.  Upon  a  writ  of  scire  facias  insued  upon  a  judfirnient  of  forfeiture 
Offainst  the  principal  and  surety  named  in  a  recognizance,  it  is  held:  That 
the  fact  that  the  scire  facias  referred  to  said  principal  by  his  full  name, 
while  the  recoj^nizance  gave  his  Rurname  and  the  initial  of  his  (^^iven  name, 
the  same  being  so  signed  by  him,  does  not  constitute  a  fatal  variance;  and 
that  evidence  was  properly  admitted  to  show  that  the  person  indicted  and 
convicted  was  the  person  named  in  the  recognizance. 

2.  A  recognizance  is  sufficient  which  sets  forth  before  what  tribunal  the 
accused  is  required  to  appear  with  such  correctness  as  to  name  as  will  enable 
him  to  know,  beyond  a  reasonable  doubt,  where  and  when  his  presence  is 
required. 

3.  In  the  case  presented,  the  recoarnizance  requiring  an  appearance  at 
the  next  term  of  the  Circuit  Court,  while  the  scire  facias  averred  that  the 
appearance  was  required  to  be  at  the  next  term  of  the  County  Court,  the 
variance  was  of  no  importance  ofi  it  is  clear  that  the  accused  was  not  misled 
and  that  the  County  Court  was  the  proper  tribunal. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Connty  Court  of  Pope  County;  the  Hon. 
George  A.  Crow,  Judge,  presiding. 

Mr.  W»  S.  Morris,  for  appellant. 

Mr.  James  A.  Eose,  for  appellee. 

Green,  P.  J.  This  writ  of  scire  facias  was  leeued  upon  a 
judgment  of  forfeiture  against  William  H.  Durbin,  principal 
in  the  recognizance,  and  appellant,  his  security;  the  latter 
alone  appeared  and  pleaded  to  the  scire  facias^  nul  tiel 
record.     A  trial  upon  this  issue  was  had.     The  court  entered 
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judgment  against  defendants  for  $100,  the  amount  named 
in  the  recognizance,  and  Allen  brings  up  the  record  by 
appeal,  and  asks  to  have  said  judgment  reversed. 

The  first  objection  urged  is  that  in  the  scire  facias  it  is 
averred  the  condition  of  the  recognizance  required   William 
H.  Durbin,  personally  to  be  and  appear,  etc.,  and  the  coui-t, 
over  the  objection  of  appellant,  improperly  admitted  in  evi- 
dence an  instrument  purporting  to  be  a  recognizance,  signed 
ir.  U.  Durbin,  and  conditioned  for  the  appearance  of  said 
bounden   TT.  II,  Durbin,  and  that  it  nowhere  appears  by  this 
record  that  the  identical  William  H.  Durbin,  who  was  indicted 
in  May,  1887,  and  was  tried  and  defaulted  after  verdict  and 
before  judgment,  in  July,  1887,  signed  the  recognizance  in 
question  by  the  name  of  W.  H.  Durbin.     We  do  not  perceive 
any  good  reason  for  sustaining  this  objection.     It  is  averred 
in  the  scire  facias  that  William  H.  Durbin  was  indicted  at 
the  May  term,  1887,  of   the  Circuit  Court,  for  the  same   of- 
fense for  which  lie  was  tried  and  convicted  at  the  July  term, 
1887,  of  said  County  Court;   that  said  William  H.  Durbin 
was  ordered  by  the  court  to  give  bail,  with  approval  and  good 
security,  in  the  sum  of  $100  for  his  appearance  at  the  next 
term  of  the  Pope  County  Court,  to   appear  and  answer  said 
charge,  and  do  and  receive  what  might  then  and  there  bo  en. 
joined  upon  him;  that  afterward  on  June  SOth^  said  William 
H.    Durbin  being  lawfully  in    custody  of  James  K.  Floyd, 
sheriff  of  said  county  of  Pope,  personally  came  said  William 
IL  Durbin,  hy  the  name  of  W,  II.  Durbin^  as  principal,  and 
John  Allen  as  security,  and  then  and  there  entered  into  the 
recognizance  by  them  duly  signed,  etc.,  which  said  recognizance 
was  then  and  there  taken  by  said   James  K.  Floyd,  sheriff, 
having  lawful  authority,  etc.,  and  was  afterward,  on  the  11th 
day  of   July,   1887,  certified,  approved  and  entered  by  said 
sheriff  in  the  ofHce  of  Pope  County  Court.     The  plain  legal 
significance  of  these  averments  is  that  the  same  William   II. 
Durbin  who  was  indicted,  was  ordered  to  enter  into  recog- 
nizance, was  arrested,  and  by  the  name  of   W.  H.  Durbin  not 
only  personally  came  before  the  sheriff   but  by  the  name  of 
W.  H.  Durbin,  as  principal,  signed  and  delivered  said  rccog- 
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nizance  to  the  sheriff.  The  proof  in  support  of  these  aver- 
ments is  the  recognizance  dated  Jnne  30,  1887,  which  recites 
that  on  that  date  personally  appeared  before  J.  K.  Floyd, 
sheriflE  of  said  connty,  W,  H.  Durbin  and  John  Allen, 
and  jointly  and  severally  acknowledged  themselves  to  bo 
iudebted,  etc.,  in  the  snn\.  of  $100,  etc.,  conditioned,  that 
whereas  a  true  bill  of  indictment  was  found  against  the  above 
boonden  W.  II.  Durbin  by  the  grand  jury  of  said  county,  at 
the  May  term,  1887,  of  the  Circuit  Court,  and  it  was  adjudged 
and  required  by  said  court  that  W.  II.  Durbin  give  bonds, 
etc.,  and  if  the  above  bounden  W.  H.  Durbin  shall  personally 
be  and  appear  before  the  Circuit  Court  of  said  county  of 
Pope,  on  the  first  day  of  the  next  term  thereof,  to  be  holden 
in  the  court  house,  in  Golconda,  in  said  county,  on  the  11th 
day  of  July,  1887,  and  from  day  to  day  and  from  term  to 
term,  etc.,  until  the  final  sentence  or  order  of  the  court,  then 
and  tliere  to  answer  the  people  on  the  said  indictment  for 
caiTying  concealed  weapon,  and  then  and  there  to  abide  such 
final  sentence  or  order  of  said  court,  and  not  depart  the  same 
without  leave,  then  the  recognizance  to  be  void,  etc.  This 
instrument  is  under  seal,  and  signed,  "  W.  H.  Durbin,"  "John 
Allen."     On  the  left  hand  lower  corner  of  it  is  written : 

"  Taken,  entered  into  and  approved  before  me  this  20th  day 
of  June,  1887." 

"  William  Anderson. 
"  James  K.  Floyd,  Sheriff  of  Pope  County." 

It  is  indorsed  by  the  county  clerk,  "  Filed,  Dec.  12,  1887." 
The  indictment,  with  the  certificate  of  circuit  clerk  attached, 
certifying  the  same  by  order  of  court  to  the  County  Court  for 
process  and  trial,  the  capias  issued  from  the  County  Court 
and  return  thereon  of  the  arrest  of  tlie  accused,  were  also  read 
in  evidence,  and  it  further  appears  by  other  testimony,  ob- 
jected to  by  defendant  but  ])roperly  admitted,  that  W.  II. 
Durbin  was  the  same  person  who,  as  William  H.  Durbin,  was 
indicted  for  carrying  concealed  weapon,  and  appeared  in  person 
and  by  attorney  at  the  trial  of  said  indictment,  was  convicted, 
and  when  called  to    receive  sentence  upon  such  conviction 
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came  not,  but  had  fled  and  departed  the  court  without  leave 
and  was  defaulted.  It  was  further  shown  the  surety,  John 
Allen,  said  if  he  had  known  he  would  have  had  so  much 
trouble  he  would  not  have  signed  the  bond  witli  Mr.  Durbin. 
It  thus  sufficiently  appears  by  the  record  that  the  W.  II. 
Diirbin  who  entered  into  the  recognizance  was  the  identical 
William  H.  D.irbin  who  was  indicted  in  May,  1887,  and  was 
tried  and  defaulted  after  verdict,  and  who  entered  into  and 
delivered  said  recognizance  by  the  name  of  W.  H.  Durbin. 

The  question  of  variance  in  names,  urged  as  an  objection  to 
the  admission  of  evidence  in  like  cases,  has  been  passed  upon 
quite  often  by  our  Supreme  Court.  In  O'Brien  v.  People, 
41  111.  456,  the  set,  fa.  averred  Sylvester  Empie,  as  principal, 
was  described  in  the  body  of  the  recognizance  as  John  Empie 
by  mistake  of  the  one  who  drafted  it,  and  the  intent  and 
meaning  was  to  secure  the  appearance  of  Sylvester.  The  con- 
dition of  the  recognizance  read  in  evidence  was  that  John 
Empie  was  to  appear.  It  was  insisted  on  behalf  of  appellants, 
the  sureties,  that  as  the  principal  was  described  in  the  recog- 
nizance as  John,  and  it  was  signed  by  SN'lvester,  the  people 
could  not  recover;  that  Sylvester  had  ^not  entered  into  the 
recognizance  to  appear  himself,  but  only  that  John  Empie 
should  appear,  and  as  to  him  there  had  been  no  forfeiture,  and 
it  could  not  be  averred  ami  proved  that  Sylvester  was  the  princi- 
pal who  executed  the  recognizance.  The  Supreme  Court  held 
it  was  not  error  to  admit  the  instrument  in  evidence  to  be  con- 
sidered, under  said  averment,  with  the  other  evidence  that 
Sylvester  Empie  executed  the  recognizance  and  was  described 
in  the  instrument  by  the  name  of  John  Empie. 

In  Lytle  v.  People,  47  111.  422,  the  objection  was  that  in 
the  body  of  the  recognizance  the  name  of  principal  was  writ- 
ten Little^  and  it  was  signed  Lytic ^  that  there  was  no  judg- 
m'jnt  of  forfeiture  against  t]\3  principal;  hence,  no  execution 
could  be  awarded;  that  the  recognizance  wa^  against  Little 
and  not  against  Lytle^  and  the  process,  orders  and  proceedings 
should  have  been  against  Little:  Hell^  there  was  no  force  in 
the  objection  that  the  court  must  presu?ne  Lytle  signed  the 
recognizance  by  his  true  name,  and  the  variance  between  the 
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two  names  is  so  slight  as  to  indicate  they  were  both  designed 
to  represent  the  same  person,  and  the  recognizance  must  be 
held  binding  on  the  parties  executing  jt.  Had  the  name  in 
the  body  of  the  instrnment  been  so  different  from  that  of  the 
one  signing  it  as  to  indicate  the  one  executing  it  was  not  the 
same,  but  a  different  person,  then  the  scL  fa.  should  have  con- 
tained an  averment  that  the  person  was  described  in  the 
instrument  by  one  name  and  executed  it  by  another.  The 
ourt  say  also  if  such  objections  are  permitted  to  avail  the 
accused,  instruments  containing  such  variances  might  be  im- 
posed on  careless  and  confiding  officers  to  the  obstruction  of 
justice.  Having  obtained  his  liberty  by  the  use  of  such  instru- 
ment, the  accused  or  his  bail  should  not  be  permitted  to 
escape  the  liability  that  was  intended  to  be  incurred,  unless 
there  should  be  som'3  substantial  defect.  See  also  Mooney  v. 
People,  81  111.  13i. 

The  only  other  objection  necessary  to  notice  or  discuss,  is 
that  the  condition  of  the  recognizance  required  the  accused  to 
appear  at  the  next  term  of  the  Circuit  Court,  hence  there  was 
a  variance  between  the  condition  thus  written  and  the  condi- 
tion as  averred  in  tiie  scL  fa,^  which  was  that  the  accused  was 
required  to  appear  at  the  Gjunty  Court  on  the  first  day  of 
the  next  term  thereof.  This  objection  is  similar  to  one  made 
and  overruled  in  the  case  of  Petty  v.  People,  118  111.  148. 

The  «ci. /a.  averred  the  accused  was  recognized  to  appear 
before  the  CirGuitGoxxvt  of  Adams  county,  while  the  condi- 
tion of  the  recognizance  read  in  evidence  was  that  the  accused 
personally  be  and  appear  before  the  Gnminal  Court  of  said 
Adams  county,  bn  the  first  day  of  the  next  term  to  be  holdeu 
in  the  court  house  in  Q.iincy,  on  the  third  Monday  in  January, 
1885.  In  the  opinion  it  is  said  :  ''  This  court  will  take  judicial 
notice  there  is  no  cjurt  in  Q.iincy  or  in  Adams  county  called 
or  known  as  the  Criminal  Court."  "  The  word  criminal. 
therefore,  must  have  been  used  in  that  connection  to  describe 
the  court  rather  than  to  designate  it  by  its  supposed  name, 
the  word  having  reference  to  the  character  of  the  business, 
that  is,  criminal  business,  to  be  transacted  at  the  term  of  the 
court  at  which  the  accused  was  required  to  appear.    We  do  not 
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doubt  at  all  that  a  recognizance  which  does  not  in  substance 
specify  the  court  and  the  term  of  the  court  at  which  the 
accused  is  required  to  appear  is  inoperative  and  void  for  that 
reason,  yet  we  think  this  may  be  done  witliout  givinor  the 
technical  name  of  the  court  by  which  it  is  legally  called  or 
known."  "  The  object  of  naming  the  court  is  obviously  to 
enable  the  accused  to  know  of  a  certainty  before  what  tribu- 
nal he  must  appear.  This  would  seem  indispensable  where 
two  or  more  courts,  exercising  the  same  jurisdiction,  are  in 
session  at  the  same  time  and  place;  but  after  all,  if  in 
any  case  sufficient  appears  in  the  recognizance  to  enable  the 
accused  to  know  beyond  a  reasonable  doubt  the  tribunal 
before  which  ho  is  required  to  appear,  the  object  of  naming 
the  court  in  express  terms  is  fully  answered,  whether  so  named 
or  not."  And  after  stating,  "  the  time  and  place  are  stated  in 
the  recognizance,"  the  court  proceeds:  "  And  no  other  court 
recognized  by  law,  having  jurisdiction  to  hear  and  determine 
said  criminal  charge,  could  lawfully  have  been  in  session  or 
entitled  to  convene  at  that  time  and  place,  except  the  Circuit 
Court  of  Adams  county.  We  are  satisfied  the  accused  has 
not  been  misled  by  reason  of  the  alleged  defect  in  the  recog- 
nizance, and  to  allow  the  objection  to  j)revail  would  be,  in  our 
judgment,  to  defeat  tlie  ends  of  justice  by  a  mere  technicality; 
this  ought  not  to  be  done." 

Applying  the  rule  and  doctrine  so  announced  to  the  case 
at  bar,  we  have  no  difficulty  in  reaching  tiie  conclusion  that 
the  objection  last  insisted  'on  by  appellant  is  without  merit. 
The  time  and  place  in  the  recognizance  in  questi')n  are  both 
s  jecitically  namv3d,  viz. :  In  the  court  house  in  Golconda  in 
said  county  of  Pope,  on  the  first  da}^  of  a  term  of  court  to  be 
there  holden  on  the  Uth  day  of  July,  18S7,  We  take  judi- 
cial notice  that  no  court,  other  than  the  County  Court  of  said 
Pope  county,  then  and  there  having  jurisdiction  to  try  said 
criminal  charge  against  said  William  H.  Durbin,  could  law- 
fully have  been  entitled  to  convene  at  that  time  and  place. 
We  are  sativified  the  accused  was  not  misled  by  reason  of  the 
alleged  defect  in  the  recognizance,  but  by  the  record  it  is 
shown  he  knew  the  court  before  whom  he  was  to  appear,  and 
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the  time  when  and  the  ])lace  where  he  was  rcqiih*ed  to  appear, 
and  acted  upon  such  knowled2:e  by  appearing  in  person  at  said 
County  Court,  at  the  term,  time  and  place  recited  in  the  recog- 
nizance, was  tried  upon  €aid  criminal  charge  and  convicted, 
and  violated  the  condition  of  his  bond  by  not  abiding  the  final 
sentence  of  the  court,  and  by  departing  the  same  without  leave. 
In  this  state  of  facts,  to  allow  the  objection  to  prevail  and  per- 
mit a  convicted  criminal  and  his  surety  to  escape  tlie  liability 
incurred  by  his  default,  and  intended  to  be  incurred  in  case  he 
did  make  such  default,  would  be  to  defeat  the  ends  of  justice, 
and  a  plain,  inexcusable  derelictton  of  duty. 

We  find  no  suflicient  gi'ound  for  reversing   the  judgment 
appealed  from,  and  the  same  is  afiirmed. 

Judgment  affi^rmed. 


■ 


The  Ohio  &  Mississippi  Railway  Company 

V. 

The  People  of  the  State  of  Illinois,  ex  rel. 

Rail  road  fi^  Failure  to  Stop  at  Advertised  Station— Statutory  Penalty- 
Act  of  July  1,  1819— Actiort  of  Debt— Evidence— Instructions. 

1.  In  an  action  of  debt  brought  to  recover  from  a  railroad  company  the 
statutory  penalty  for  failing  to  stop  one  of  itfl  trains  at  its  sUition  at  Carlyle, 
tbi  county  seat  of  Clinton  county,  this  court  declines  to  interfere  with  the 
judgnn'nt  for  the  plaintiff,  th?  train  in  question  being  a  regular  passenger 
train  and  tbe  pbiintiff  being  a  person  aggrieved  within  the  meaning  of  the 

act 

2.  The  unaccepted  offer  by  the  conductor  to  give  the  passenger  a  pass, 
if  he  would  leave  the  train  at  an  intervening  point  and  take  th"  next  train 
to  his  destination,  does  not  absolve  the  company  from  the  performance  of 
its  duty  in  this  regard. 

[Opinion  filed  January  10,  1889  ] 

Appeal  from  the  Circuit  Court   of  Clinton  County;  the 
Hon.  Jessk  J.  Jones,  Judge,  presiding. 
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This  action  in  debt  was  brought  in  the  name  of  the  people 
for  the  use  of  George  Locey,  to  recover  from  appellant  the 
statutory  penalty  for  failing  and  omitting  its  duty  to  stop  its 
regular  ]>assenger  train,  on  which  Locey  was  then  a  passenger, 
at  the  apj)ellant's  railroad  station  at  Carlyle,  the  coimty  sfeat 
of  Clinton  county,  in  this  State.  Tlie  cause  was  tried  by  a 
jury;  a  verdict  for  plaintiff  for  $150  was  returned;  defendant 
entered  a  motion  for  a  new  trial,  which  the  court  overruled 
and  rendered  judgment  on  the  verdict,  and  defendant  took 
this  apjjeal.  The  evidence  is  not  voluminous,  and  is  substan- 
tially as  follows:  Locey  testkied  that  on  Jannaiy  21,  18^7, 
he  was  a  resident  of  Carlyle,  the  county  seat  of  Clinton  county, 
and  was  in  Sunmer,  a  flag  sta1;ion  on  defendant's  road,  and 
there  got  word  to  come  home  at  once.  On  receipt  of  the  mes- 
sage, he  inquired  of  defendant's  agent  at  the  station,  what  train 
he  could  take  on  defendant's  road  to  reach  Carlyle  at  tlie  earliest 
])08sib]e  time,  and  in  reply  was  informed  lie  could  sit  up  that 
night  and  flag  train  No.  3,  and  it  would  stop  for  him;  that  he 
had  a  ticket  to  Carlyle,  and  about  half-past  two  o'clock  in  the 
morning  he  flagged  the  train  No.  3,  which  stop|)ed,  and  he 
got  on.  The  conductor  took  up  his  ticket  to  Carlyle  and 
punched  it,  and  in  reply  to  a  question  by  Locey  asking  if  that 
was  tli^  right  train  for  Carlyle,  the  conductor  said  it  was;  that 
the  train  following  did  not  stop  at  Sumner,  but  his  train  did 
not  alwaj^s  stop  at  Carlyle,  and  he  would  let  him  know  at 
Shattuck,  and  the  train  following  did  stop  at  Carlyle  and  he 
could  take  it.  When  No.  3  reached  Siiattuck  it  was  still 
dark.  No  one  was  in  the  railroad  office  there.  The  train  i-an 
by  the  station  to  a  water  tank.  The  train  did  not  stop  at 
Carlyle,  but  carried  him  to  O'Fallen,  thirty  miles  beyond, 
from  which  point  he  was  compelled  to  purchase  a  ticket  to 
Carlyle  and  return  on  another  train;  that  the  train  No.  3  was 
a  regular  passenger  train,  running  every  day  on  a  schedule  of 
its  own,  having  a  conductor,  engineer,  fireman,  brakeman,  and 
carrying  passenger  cars  and  sleeping  coaches  just  like  any 
through  passenger  train,  and  was  advertised  as  such  by  de- 
fendant and  ran  through  from  Cincinnati  to  St.  Louis.  For 
defendant,  Ireland,  the  conductor  on  defendant's  train  upon 
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which  Locey  was  a  passenger,  testified  he  took  up  Locey's 
ticket  but  informed  him  his  train  did  not  stop  at  Carlyle  and 
he  would  have  to  alight  at  some  station  between  Sumner  and 
Carlyle  and  take  the  train  following  his;  that  at  Shattuck,  east 
cf  Carlyle,  when  his  train  stopped  for  water,  he  sent  his  brake- 
man  to  notify  Locey  it  was  his  last  chance  to  change  trains  be- 
fore reaching  Carlyle,  and  went  in  person  and  requested  him 
to  make  the  change,  offering  him  a  pass  for  his  transportation 
on  the  following  train,  but  Locey  refused  and  insisted  the  train 
on  which  he  then  was,  was  bound  to  stop  at  Carlyle;  that  he 
then  started  his  train,  did  not  stop  at  Carlyle,  but  ran  through 
that  place  according  to  the  regulations  of  the  company;  that 
his  train  was  No.  3,  running  from  Cincinnati  to  St.  Louis, 
leaving  Cincinnati  at  7  o'clock  p.  m.,  followed  by  train  No.  5, 
running  between  the  same  points  and  leaving  Cincinnati  at  8 
o'clock  p.  M.;  that  No.  5  was  the  regular  night  express,  and 
No.  3  but  a  section  of  that  train,  run  to  carry  mail,  express 
and  baggage,  which  otherwise  would  have  to  be  carried  by 
No.  5;  that  No.  3  carried  a  passenger  coach  when  the  train 
was  not  too  heavy.  On  cross-examination  he  testified  he  had 
been  a  passenger  conductor  on  defendant's  railway  for  four 
years;  that  train  No.  3  on  which  Locey  was  a  passenger,  was 
his  regular .  train,  with  locomotive;  three  passenger  coaches 
and  sleeper,  conductpr,  brakeman  and  engineer,  just  as  all  pas- 
senger trains  have;  as  far  as  the  public  is  concerned,  it  was  like 
all  regular  passenger  trains  on  defendant's  road,  but  the  rail- 
road men  knew  it  as  the  section  of  the  train  following;  that  it 
was  run  on  its  own  schedule  time  and  made  stops  for  passen- 
gers; that  he  considered  No.  3  a  regular  passenger  train. 

Horton,  the  brakeman,  testified  he  requested  Locey,  by  the 
conductor's  direction,  to  change  at  Shattuck;  that  No.  3  was 
forward  section  of  No.  5  and  was  run  for  accommodation  of 
dead  freight  and  baggage  and  express;  it  did  not  always  carry 
passengers;  had  been  on  it  when  no  passenger  coach  was  at- 
tached; it  was  equipped  at  the  time  in  question  like  a  regular 
passenger  train,  except  it  carried  box  cars  with  the  same  kind 
of  engine  and  train  as  a  regular  passenger  train.  McMahon, 
defendant's  train  dispatcher,  testified,  at  one  time    but  one 
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throu2:h  ni«:Iit  train  was  run  on  defendant's  road  from  Gincin- 
nati  to  St.  Lonis,  and  owing  to  a  larp^e  amount    of    exi)ress 
matter  sometimes  to  be  carried,  and  the  engines  on  the  west 
division  not  being  as  heavy  as  tliose  on  the  east,  it  became  a 
custom  to  divide  the  train  about  half  way  between  those  points 
into  two  trains  and  run  these  over  the  west  division,  a  safe 
distant  apart.     Finally,  the  exj)ress  business  increasing,  the 
fit'ctions  were  run  as  separate  trains,  giving  the  forward  sec- 
tion or  train  all  the  dead  freight,  and  the  rear  train  most  of 
the,  regular  passenger  business.      The  forward  section   was 
given  a  separate  number.  No.  3,  and  was  run  for  safety  on  its 
own  schedule  time,  carried  baggage  of  passengers  on  rear  train, 
mail  matter,  and  all  the  express  matter.     Train  No.  3  was  run 
to  lighten  No.  6  and  enable  it  to  make  its  time.     To  do  this, 
No.  3  took  on  the  Louisville  sleeper,  and  also  carried  a  pas- 
senger whenever  it  could,  and  divided  local  stops  with   No.  6, 
until  it  reached  Flora.     No.  5  was  considered  the  regular  pas- 
senger train;  it  sto])pcd  at  all  county  seats.     On  cross-exami- 
nation he  testified.  No.  3  was  equipped  as  any  passenger  train; 
it  ran  on  its  own  schedule  time;  it  had  a  number  of  its  own; 
it  was  a  distinct  train  from  train  No.  5.     It  was  given  its  num- 
ber and  schedule  time  for  accommodation  and  safety  in  running; 
it  was  advertised  as  one  of  the  through  passenger  trains  of  the 
company;  it  was  not  a  regular  passenger  train  in  the  sense  No. 
5  was,  and  was,  strictly  speaking,  but  a  section  of  that  train. 
Plaintiff  introduced  in  evidence  defen  lant's   time  table  east 
and  we.^t,  of  four  daily  trains  each  way  (including  train  No.  3) 
between  Cincinnati  and  St.  Louis,  stopping  at  way  points. 

Messrs.  Pollard  &  Werner,  for  appellant. 

Messrs.  White  &  Lamre,  and  M.  P.  Mcrraf,  for  appellee. 

Gkken,  p.  J.  By  the  amendment  to  the  act  in  relation  to 
fencing  and  operating  railroads,  in  force  July  1,  1879,  it  is 
provided:  "Every  railroad  corporation  shall  cause  its  trains 
to  stop  on  their  arrival  at  each  station  advertised  by  sucli  cor- 
poration as  a  place  for  receiving  and  discharging  passengers 
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npun  and  from  sncli  trains,  a  suiRcient  length  of  time  to  receive 
and  let  off  sneh  passengers  with  safety:  Provided^  all  regular 
passenger  trains  shall  stop  a  snflBcient  length  of  time  at  the 
railroad  station  of  connty  seats  to  receive  and  let  off  passen- 
gers with  safety."  And  for  a  violation  of  any  of  the  fore- 
going provisions  it  is  further  provided:  The  railroad  corpo- 
ration gnilty  of  such  violation  "shall  be  liable  to  the  person 
aggrieved  for  all  damages  done  to  person  or  property  by 
reason  thereof,  with  costs  of  suit,  and  in  addition  thereto,  said 
corporation  shall  forfeit  the  sum  of  not  less  than  $100,  nor 
more  than  §500,  to  be  recovered  in  an  action  of  debt,  in  the 
name  of  the  people  of  the  State  of  Illinois  for  the  use  of  any 
person  aggrieved,  before  any  court  of  competent  jurisdicticm." 
No  question  is  made  on  behalf  of  appellant  that  the  proof 
was  not  sufficient  to  establish  its  liability  for  a  violation  of  one 
of  the  provisions  of  the  foregomg  act  as  alleged  in  the  dec- 
laration, except  it  is  claimed  that  it  does  not  appear  by  tlie 
evidence  the  train  on  which  Locey  was  a  passe ng<3r  was  a 
regular  passenger  train  within  the  meaning  of  the  statute,  and 
that  he  was  not  shown  by  the  evidence  to  have  been  a  person 
aggrieved. 

The  evidence  introduced  on  behalf  of  appellee  and  appel- 
tant  leaves  no  doubt  in  our  judgment  as  to  the  real  character 
of  the  train  in  question.  It  was  a  through  train,  running  daily 
b3tween  Cincinnati  and  St.  Louis  on  defendant's  railway,  with 
regular  passenger  train,  engine,  passenger  coaches  and  sleep- 
ing car,  equipped  in  all  respects  as  a  regular  passenger  train; 
it  was  provided  with  conductor,  engineer,  fireman  and  brake- 
men;  it  was  given  its  number  and  was  run  on  its  own  schedule 
time^  carried  passengers  and  baggage,  made  stops  tor  passen- 
gers, and  was  advertised  by  appellant  as  one  of  its  regular 
through  passenger  trains,  running  daily.  The  public  was 
notified  apparently  in  every  way  possible  that  this  train  was  a 
regular  passenger  train,  and  persons  were  thereby  induced  to 
60  regard  and  use  it.  The  appellant  reaped  all  the  benefit  of 
patronage  so-  invited,  and  must  be  required  to  perform  the 
duty  imposed  upon  it  by  the  statute  or  forfeit  the  penalty 
to  be  paid  for  violating  its  provisions.     In  a  case  on  all  fours 
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with  thi8,  C.  &  A.  R  R  Co.  v.  The  People,  use,  etc.,  105  111. 
657,  it  is  said  in  the  opinion:  "The  train  in  question  was 
operated  in  the  same  manner  as  any  other  passenger  train  on 
the  road.  It  carried  passengers  and  baggage  as  did  other 
trains.  It  rfin  upon  the  official  tim3-tab'e  of  the  company  as 
other  trains  did;  indeed,  the  onlj'  dirrerence  between  thi^and 
tlie  other  passenger  trains  on  the  road  was  that  the  other  two 
trains  stopped  at  all  stations,  while  this  did  not.  On  account  of 
this  difference,  can  the  train,  within  the  meaning  of  the  statute, 
be  regarded  other  than  a  regular  passenger  train?  We  think 
not."  Again  it  is  there  said,  "where  a  train  was  engaged  in 
carrying  passengers,  running  regularly  every  day  upon  an 
advertised  tim[3-card  of  the  com;)any,  equipped  as  all  other 
passenger  trains  are,  we  are  satisfied  such  a  train  was  designed 
by  the  Legislature  to  fall  within  the  terms  of  the  act,  'all 
regular  passenger  train-i."' 

From  all  the  evidence  in  this  record,  the  train  in  question 
at  the  time  Locey  was  a  passenger  thereon,  was  a  regular  pas- 
senger train,  within  the  meaning  of  the  act,  and  as  defined  b}' 
the  Supreme  Court  in  the  case  cited,  and  it  is  quite  as  clear 
that  George  Locey,  for  whose  use  this  suit  was  brought,  was 
a  person  aggrieved  by  the  omission  of  duty  on  the  part  of 
appellant  as  averred  in  the  declaration.  He  was  anxious  to  go 
to  his  home  in  Carlyle  at  once,  as  requested  in  the  message  he 
received.  He  asked  ap})ellant's  agent  at  Sumner  what  train 
would  carry  him  to  Carlyle  at  the  earliest  possible  time,  and 
by  direction  of  the  agent  waited  for  and  got  on  board  of  train 
No.  3,  as  the  proper  train  for  him  to  take.  The  conductor 
also  told  him  it  was  the  right  train  for  Carlyle,  and  took  his 
ticket  and  informed  him  he  might  have  to  change  trains  to 
stop  at  Carlyle  but  he  would  let  him  know  at  Shattuck.  On 
reaching  that  place  he  saw  the  railroad  office  was  closed.  The 
train  did  not  stop  at  the  station  but  passed  to  the  water  tank, 
and  then  he  was  in  the  dilemma  of  either  walking  back  before 
daylight  of  a  winter  morning  and  wait  outside  of  a  closed 
office  until  the  train  following  should  arrive,  or  remain  on 
train  No.  3  and  be  carried  past  his  destination  thirty  miles, 
and  pay  his  fare  back.     He  chose  the  latter  alternative  as  per- 
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haps  the  least  dangerous,  though  more  expensive ;  he  was 
doubtless  disappointed  by  being  delayed  in  his  arrival  home, 
and  suflfered"  anxiety  daring  the  delay,  and  in  addition  thereto 
incurred  extra  expense,  all  in  oonscquence  of  appellant's  omis- 
sion to  perform  its  legal  duty  of  transporting  him  to  Carlyle 
and  there  stopping  its  train  a  sufficient  time  to  let  him  ofiE  with 
safety.  The  offer  of  the  conductor  to  furnish  him  with  a 
pass  to  Carlyle  on  the  train  No.  5,  which  he  declined  to  take, 
did  not  absolve  the  appellant  from  the  performance  of  its 
duty.  Loeey  had  already  paid  for  transportation  to  that 
place,  and  had  the  right  to  demand  he  should  be  taken  there 
upon  the  train  he  then  was  a  passenger.  To  hold  he  was  not 
aggrieved  by  the  omission  of  appellant  to  perform  its  duty 
would  require  us  to  utterly  disregard  the  evidence,  which 
establishes  the  fact  he  was  a  person  seriously  and  illegally 
aggrieved  by  reason  of  such  omission  of  duty. 

It  was  not  error  for  the  court  below  to  modify  defendant's 
first  instiniction  and  refuse  to  give  the  fourth  and  fifth  instruc- 
tions requested  on  its  bebalf.  The  modification  of  its  seventh 
instruction  was  erroneous,  and  some  of  ihe  instructions  given 
on  behalf  of  plaintiff  were  not  strictly  accurate,  but  taking 
the  instructions  as  given,  as  a  series,  we  apprehend  the  jury 
were  not  misled  thereby  as  to  the  law,  or  that  the  verdict 
rendered  was  the  result  of  misdirection  in  that  regard  by  the 
court;  but  on  the  contrary  it  was  fully  sustained  and  war- 
ranted by  the  evidence.  Perceiving  no  error  in  the  record 
requiring  the  reversal  of  the  judgment  appealed  from,  it  is 
affirmed. 

Judgment  affirmed. 


*    Harrison  Machine  Works 

V. 

N.  J.  Miller. 

Reptevrn — Sale   of   Threshing    Machine — Conditions    Precedent — Un' 
authotized  Delivery — Agency — Rescission  qf  Contract, 
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1.  An  action  of  replevin  lies  to  recover  a  threshing'  machine,  the  sale  of 
which  has  not  been  consummated  because  of  a  failure  of  the  vendee  to  j?ive 
the  agreed  security  for  the  purchase  money,  the  delivery  of  possession  hav- 
ing been  unauthorized. 

2.  Where  a  contract  of  sale  requires  the  vendee  to  give  security  aa  a  con- 
dition precedent,  the  vendor  may  rescind  the  contract  upon  his  failure  to 
perform  in  this  respect. 

[Opinion  filed  January  10,  18S9.] 

Appeal  from  the  Circuit  Court  cjf  Perry  County;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Appellant  brouglit  replevin,  to  recover  from  appellee  a 
tliresliing  machine  outfit.  A  trial  \va.s  had;  the  jury  found 
for  defendant  and  a  judgment  on  the  verdict  was  entered,  to 
reverse  which  this  ap])eal  was  taken.  It  appears  appellee 
desired  to  buy  a  tlirething  machine  and  informed  one  Bischof 
or  Bishop,  at  Dii  Quoin,  about  June  1,  1886,  he  was  about  to 
telegraph  to  ap])ellant  at  Belleville  for  a  machine,  but  Bishop 
asked  appellee  to  let  him  telegraph,  so  he  could  make  a  com- 
mission. Appellee.consenting.  Bishop  sent  telegram  to  appel- 
lant, in  resj)on>e  to  which  ap])ellant  sent  Sproul  as  its  agent, 
who,  as  such  agent,  and  known  by  Miller  to  be  such,  inter- 
viewed the  latter  concerning  his  property,  and  ilte  latter  stated 
he  owned  personal  pro[)erty  of  considerable  value,  among 
which  were  seventy  acres  of  wheat ;  that  this  ]Troperty  was 
moitgaged  to  one  Bearing  to  secure  about  S500,  but  the  wheat 
would  pay  that  debt,  and  agreed  to  give  appellant  a  mortgage 
upon  all  the  property  described  in  the  Dearing  mortgages, 
and  upon  the  threshing  machine  outfit  to  secure  the  purchase 
price  of  the  latter,  and  pay  off  Dearing  with  the  proceeds  of 
the  sale  of  the  wh  'at,  thus  giving  appellant  a  first  lien  on  the 
other  mortgaged  property.  Relying  on  these  statements  and 
promises  of  appellee,  Sproul  made  out  and  sent  to  appellant 
on  June  3d  an  order  from  Miller  for  the  outfit,  conditioned 
that  a  mortgage  upon  it  and  all  the  property,  as  above  men- 
tioned, should  be  given  by  appellee  to  secure  the  purchase 
money,  and  if  the  order  was  accepted  the  outfit  was  to  be 
delivered  to  him  at  Du  Quoin  on  or  about  June  20,  1886,  or 
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as  soon  thereafter  as  transportation  could  be  obtained.  In 
the  order  the  valuation  of  the  property  mortgaged  to  Bearing 
was  stated  to  be  $1,200.  On  June  5th  appellant  wrote  Bishop 
that  the  order  forwarded  by  Sproul  had  been  received,  and, 
after  duly  considering  the  points  and  particulars,  was  accepted, 
and  hopingBishop  would  assist  in  getting  the  settlement  in  good 
shape,  as  appellant  could  not  afford  to  accept  doubtful  paper; 
also  stating  Sproul  made  a  mistake  infilling  out  notes  for  $100 
less  than  the  price  of  outfit.  To  this  Bishop  replied  June  7th 
that  the  $100  would  be  all  right  and  to  send  hira  the  notes;  he 
would  see  Miller  next  day,  have  the  notes  fixed  up  and  the 
mortgage  allinght;  that  appellant  should  fill  out  notes  and  he 
Bishop,  would  have  mortgage  fixed  to  suit,  and  requested 
appellant  to  have  the  outfit  at  Da  Quoin  by  Thursday,  so  that 
he  could  show  it  on  the  streets  Saturday,  adding  he  would 
write  again  next  day.  On  June  8th  a  reply  to  this  from 
appellant  was  received  by  Bishop,  stating  the  correction  had 
been  made  in  notes,  that  the  mortgage  had  been  filled  out  so 
far  as  describing  the  outfit,  but  that  Bishop  must  get  an 
accurate  description  of  all  the  other  property y  include  it^ 
examine  the  mortgage  closely  and  see  that  all  is  right ;  also 
stating  the  outfit  would  be  shipped  next  day,  so  tliat  Bishop 
could  exhibit  it  on  Saturday,  On  June  9fch  the  outfit  was 
shipped  to  Bishop  and  arrived  the  evening  of  that  day,  and 
he  claims  to  have  delivered  it  on  its  arrival  to  appellee,  but 
it  remained  in  Du  Quoin  until  June  19th,  on  the  premises 
of  Bishop.  On  June  18th  Spring,  an  agent  for  appellant, 
called  on  Bishop  and  notified  him  that  investigation  had  shown 
the  property  mortgaged  was  not  of  the  value  represented,  and 
that  appellant  could  not  accept  Miller's  order,  and  that  the 
outfit  must  not  be  delivered  to  Miller.  On  June  19th  Bishop 
told  Miller  that  he  was  ordered  on  behalf  of  appellant  not  to 
deliver  him  the  outfit ;  that  they  wanted  better  security ;  but 
Miller  on  the  same  day  took  theprojierty  in  controversy  away^ 
out  to  his  farm,  and  on  the  21st  day  of  June  Spring  and  Sproul, 
agents  for  appellant,  went  there  and  demanded  of  appellee 
the  property  he  took,  at  the  same  time  tendering  him  his  notes, 
freight  money  advanced,  money  paid  by  him  for   lumbej- — in 
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short,  oflFering  to  place  him  in  statu  quo.  Miller  refused  tj 
deliver  the  property  thus  demanded  but  clahned  it  as  the 
owner. 

Mr.  R.  W.  S.  Wheatley,  for  appellant. 

Messrs.  R.  X.  Davis  and  T.  T.  Fountain,  for  appellee. 

Gkeen,  p.  J.  Conceraing  the  property  in  controversy  in 
this  case  no  rights  of  third  persons  as  purchasers  or  creditors 
are  involved,  but  appellee  claims  said  proj>erty  as  appellant's 
vendee,  and  api>e1lant  denies  that  a  sale  and  a  delivery  thereof 
was  ever  consummated,  but  insists  a])pellee  failed  to  perform 
certain  conditions  precedent,  necessary  to  complete  the  con- 
tract of  sale,  by  not  giving  security  for  the  purchase  money 
as  by  the  terms  of  his  order  he  had  agreed  to;  that  he  also 
made  false  representations  to  Spronl,  the  agent  of  appellant, 
as  to  the  value  of  the  property  he  was  to  mortgage  to  secure 
the  purchase  money,  and  upon  discovering  these  facts  appel- 
lant at  once  caused  appellee  to  be  notified  thereof,  and  that  it 
forbade  the  delivery  to  him  of  the  property  in  question,  but 
nevertheless,  afterward,  appellee  did  take  it  and  remove  it, 
wrongfully  and  unlawfully,  from  the  possession  of  Bishop,  and 
refused  to  return  it  to  appellant  when  return  thereof  was  law- 
fully demanded. 

The  real  character  of  this  contract  of  sale  is  quite  apparent 
Miller  witched  to  buy  the  threshing  machine  outfit  entirely 
on  credit.  Appellant  was  willing  to  give  the  credit,  but  de- 
manded security,  and  on  something  besides  the  outfit.  Appel- 
lee was  to  furnish  this  security,  and,  from  the  terms  of 
the  written  order,  the  letters  of  appellant  to  Bishop  and  the 
other  facts  and  circumstances  proven,  it  appears  to  us  that  as 
a  condition  precedent  to  the  completion  of  the  sale  appellee 
w?\3  to  secure  the  purchase  price  of  said  property  by  giving  a 
mortgage  which  should  become  a  first  lien  not  only  on  the 
outfit  but  also  on  all  the  property  described  in  the  Bearing 
mortgages  except  the  wheat,  and  the  fact  is  undisputed  that 
he  had  -failed  to  comply  with  this  condition  at  the  time  he 
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took  the  property  in  question,  and  up  to  and  at  the  time  he 
refused  to  return  the  same  to  the  agent  of  appellant,  and  never 
oflFered  to  perform  it,  and  a  delivery  of  the  possession  of  said 
property  to  appellee  by  Bishop  on  the  9th  of  June,  before 
the  conditions  of  tlie  sale  were  complied  with  on  the  part  of 
appellee,  was  wholly  unauthorized  by  appellant.  The  property 
was  sent  to  Bishop  at  his  request  to  be  exhibited  and  not 
for  delivery.  He  was  directed  to  get  an  accurate  description 
of  the  property  intended  by  the  parties  to  be  mortgaged,  and 
iDclude  it  in  the  mortgage  to  be  executed  by  appellee,  and 
agreed  to  have  the  mortgage  all  right.  Appellee  did  not 
deal  with  Bishop  as  the  agent  of  appellant,  but  with  Sproul ; 
and  if  he  chose  to  accept  the  property,  from  Bishop  without 
having*  complied  with  the  conditions  of  the  sale  and  without 
informing  himself  what  authority  Bishop  had  from  appellant 
to  deliver  the  property,  he  did  so  at  his  peril  and  acquired  no 
right  or  title  by  such  unlawful  possession  in  or  to  said  prop- 
erty. We  are  of  opinion  that  appellant  had  the  right  to 
rescind  the  contract  of  sale,  because  appellee  did  not  pay  off  the 
mortgage  debt  to  Dearing  and  thereby  enable  himself  to  fur- 
nish appellant  with  a  first  lien  on  the  6ther  mortgaged  prop- 
erty, and  did  not  include  all  the  property  described  in  the 
Dearing  mortgages  in  the  mortgage  he  gave  appellant,  and 
did  not  comply  with  his  agreement  by  giving  or  offering  to 
give  the  required  security.  The  rules  of  law  applicable  to 
the  facts  disclosed  by  this  record  sustain  appellant's  right  to 
recover  the  property  in  question.  Ordinarily  where  the  con- 
tract requires  successive  steps  to  be  taken  by  the  respective 
parties,  if,  when  a  step  becomes  due,  the  party  to  take  it, 
either  in  words  or  by  their  equivalent  in  acts,  declines  to  take 
it,  or  is  unable,  while  the  other  is  ready  and  willing  to  do  his 
part,  the  latter  may  rescind  the  contract.  Bishop  on  Con- 
tracts, Ed.  18S7,  Sec.  826,  et  seq.  The  appellant  had  the 
right  to  rescind  the  contract  if  appellee  failed  to  perform  the 
condition  of  sale.  Allen  v.  Ford,  19  Pick.  217;  Dc/ane  v. 
Lockwood,  115  111,  490,  and  cases  there  cited;  Pitt's  Sons 
Mfg.  Co.  V,  Poor,  7  111.  App.  24 
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The  verdict  should  have  been  set  aside  by  the  court  below, 
aud  it  was  error  to  overrule  appellant's  motion  for  a  new  trial 
and  render  judgment  for  appellee.  The  judgment  is  reversed 
and  cause  remanded. 

lieveraed  and  remanded. 


29    Wi2^ 

S-^'  John  Brown 


V. 

Board  ot  Education. 

Master  and  Servant — Lowest  Bid— Board  of  Education — Janitor  of 
Schools — Contract — Breach — Offer  to  Perform — Burden  of  Proof — Evi- 
dence— Instructions. 

L  Whore  no  services  are  performed  under  a  contract  of  hiring  because 
of  the  fault  of  the  employer,  the  employe  may  maintain  an  action  for  breach 
of  contract,  the  measure  of  damagres  being  the  wages  agreed  upon,  less  any 
sum  earned  or  which  could  have  been  earned  by  him  through  the  exercise 
of  reasonable  diligence  in  peeking  other  employment. 

2.  The  burden  of  proving  that  other  work  was,  or  could  have  been,  ob- 
tained, is  upon  the  employer. 

3.  Where  the  employer  puts  it  out  of  the  power  of  the  other  to  perform, 
no  offer  to  perform  is  necessary. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Clinton  Countv":  the 
Hon.  Jesse  Jones,  Judge,  presiding. 

Messrs.  White  &  Lambe,  for  appellant 

Messrs.  Van  Hookebeke  &  Ford  and  M.  P.  Murray,  for 
appellee. 

Reeyes,  J.  June  26, 1880,  the  Carljle  board  of  education 
adopted  a  motion  to  the  effect  that  John  Brown  be  employed 
as  janitor  for  the  next  school  term  at  a  salary  of  $20  per 
month. 
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Jnlj  29,  1S86,  at  a  meeting  of  the  same  board,  a  motion 
prevailed  "  to  reconsider  the  vote  taken  at  a  previous  meeting 
whereby  John  Brown  (colored)  was  elected  janitor  for  the 
Carlyle  public  school  for  next  school  year:" 

At  a  subsequent  meeting  of  the  board,  lield  August  20, 
1886,  n.  C.  Franklin  was  emploj-ed  as  janitor  at  a  salary  of  $22 
per  month.  It  seems  that  previous  to  the  meeting  of  June 
26, 1886,  the  board  had  advertised  for  bids  for  the  janitorship, 
and  Brown's  was  the  lowest  bid.  Brown  was  notified  of  the 
fact  that  the  board  had  reconsidered  its  action  electing  liim 
janitor,  and  he  was  subsequently  notified  that  the  board  had 
elected  Franklin  as  janitor,  but  he  protested  against  such  ac- 
tion to  this  extent,  that  he  told  the  member  of  the  board  who 
informed  him  of  the  action  of  the  board  that  he  did  not  see 
how  they  could  do  such  a  thing. 

Brown  testified  that  he  was  ready  and  willing  to  enter  upon 
the  duties  of  janitor,  but  did  not  apply  to  the  board  for  the 
keys  of  the  school  building,  and  did  not  go  to  the  school  house 
when  the  schools  opened,  in  September,  and  ask  to  be  put  in 
charge  as  janitor.  The  testimony  offered  by  apj)ellee  shows 
that  had  Brown  offered  his  services  when  the  school  opened 
they  would  have  been  rejected,  and  that  when  school  did  open 
Franklin  was  put  in  charge  as  janitor.  The  testimony  in  the 
case,  adduced  on  the  trial,  disclosed  the  reasons  that  induced 
the  board  to  reconsider  its  action  in  electing  Brown  janitor, 
but  we  do  not  consider  the  reisons  so  shown  sufficient  to  jus- 
tify the  appellee  in  refusing  to  carry  out  its  contract  with  ap- 
pellant. The  case  was  tried  by  jury,  and  resulted  in  a  verdict 
for  appellant  for  $50.  A  motion  by  plaintiff  for  a  new  trial 
was  denied,  and  judgment  entered  on  the  verdict  for  appel- 
lant, who  brings  the  case  to  this  court  by  appeal. 

This  suit  was  brought  for  a  breach  of  the  contract  of  hiring, 
and  not  to  recover  wages  under  the  contract.  Where  no  serv- 
idies  are  performed  under  a  contract  of  hiring,  the  true  rule  is 
that  the  action  must  be  for  a  breach  of  the  contract,  and  the 
measure  of  recovery  would  be  the  wages  to  be  paid,  less  any 
sum  actually  earned,  or  which  might  have  been  earned  by  the 
exercise  of  reasonable  diligence  in  seeking  other  similar  em- 
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ployment.  Prima  facie ^  the  measure  of  recovery  where  the 
servant  has  not  been  allowed  to  enter  npon  the  performance 
of  the  contract,  in  a  suit  for  a  breacli  of  the  contract  of  liiring, 
is  the  wages  agreed  to  be  paid  by  the  contract,  and  the  bur- 
den, in  such  case,  of  showing  what  the  plaintiflF  did  earn,  or 
conld  by  reasonable  diligence  have  earned  in  other  similar 
employment,  is  thrown  upon  the  defendant.  The  defendant 
may  reduce  the  recovery  made  out  by  ])laintiff's  prima  facie 
case  by  proof  showing  what  plaintiff  did  earn,  or  could  have 
earned  by  the  exercise  of  reasonable  diligence  in  seeking  other 
similar  employment.  Eoward  v.  Daly,  61  N.  T.  362;  Polk  v. 
Daly,  14  Abb.  Pr.  N.  S.  (N.  Y.)  156;  "^Costigan  v.  Mohawk  R 
K.  Co.,  2  Den.  609;  Wood's  Master  and  Servant,  p.  238. 

The  fourth  instruction  given  for  appellee  was  as  follows: 
*'  The  court  instructs  the  jury  that  before  the-  plaintiff  can 
recover  in  this  case  an  amount  of  damages  commensurate  or 
equal  to  the  wages  agreed  u|>on,  the  plaintiff  must  prove  that 
he  tried  to.  obtain  work  during  the  period  of  hiring  and  failed 
to  do  so  after  making  reasonable  effort." 

It  will  be  seen  that  this  instruction  states  the  law  to  be 
exactly  the  opposite  of  what  it  is,  and  was  not  only  calculated 
to  mislead  the  jury  but  actually  did  mislead  them. 

The  defendant  offered  no  evidence  as  to  what  ap])ellant 
earned,  or  could  have  earned  by  reasonable  effort  to  secure 
other  employment,  and  by  this  instruction  the  jury  were,  in 
effect,  told  that  the  appellee  was  not  called  upon  to  make  any 
proof  on  this  point,  but  tliat  the  burden  of  proof  on  this 
branch  of  the  case  was  on  appellant. 

Under  the  evidence  in  the  case,  the  first  instruction  should 
not  have  been  given  without  a  modification.  Where  one  of 
the  contracting  parties,  by  his  own  act,  puts  it  out  of  the  power 
of  the  other  party  to  perform  his  part  of  the  contract,  no 
offer  of  j>erforinance  is  necessary. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Jieversed  and  remanded. 
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Mary  E.  Younkin 

V. 

W.  W.  Essick. 


29    575 
67    532 


Hnshand  and  Wife — Family  Expenses — Medical  Attendance — Statute 
— Existence  qf  Property 4o  be  Charged. 

Medical  services  rendered  to  a  husband  and  minor  child  are-  *•  family 
expenses"  and  chargeable  upon  the  property  of  husband  and  wife,  or  either  of 
them. 


>  [Opinion  filed  January  10,  1889.J 
/ 

Appeal  from  the  County  Court  of  Jackson  County;  the 
Hon.  W.  W.  Bakr,  Judge,  presiding. 

Messrs.  Geo.  W.  Smith  and  John  Herbert,  for  appellants. 
Mr.  J.  B.  Matham,  for  appellee. 

Keeves,  J.  This  suit  was  brought  by  appellee  to  recover 
from  appellant  the  amount  of  a  bill  for  medical  services 
rendered  the  appellant's  husband  and  minor  child,  under  the 
statute  which  provides  that  "  The  expenses  of  the  family  and 
of  the  education  of  the  children  shall  be  chargeable  upon  the 
property  of  both  husband  and  wife,  or  either  of  them,  in  favor 
of  creditors  therefor,  and  in  relation  thereto  they  may  be  sued 
jointly  or  separately." 

It  is  contended  that  medical  services  rendered  to  the  hus- 
band are  not  a  family  expense  within  the  meaning  of  this 
statute.  This  question  is  settled  adversely  to  appellant  as  far 
as  this  court  can  settle  it,  in  the  case  of  Hudson  v.  King 
Brothers,  ''2S  III.  App.  118,  and  in  the  case  of  Sarah  Glaubens- 
klee  V.  Lyman.  W.  Low  {a7iie  p.  408). 

In  the  latter  case  the  demand  against  the  wife  was  for 
medical  services  rendered  the  husband  in  his  lifetime,  the  same 
as  in  'this  case. 


29    676 
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It  appears  in  this  case  that  the  wife  Ixas  property;  which 
meets  what  the  writer  of  this  opinion  has  been  inch'ned  to 
hold  should  be  shown,  to  entitle  a  plaintilf  to  recover  against 
the  w^fe  as  for  a  family  expense — iiamely,  that  she  has  prop- 
erty to  be  charged.  It  should,  how^ever,  be  stated  that  this 
view  is  not  shared  by  the  other  meAibers  of  the  court,  nor  is 
it  advanced  as  the  confirmed  view  of  the  writer. 

The  judgment  of  the  County  Court  is  affirmed. 

Judgment  affirmed. 


Fbederick  Kaemmerer 

V. 

Elizabeth  Hauser. 

Execution s—Trial  of  Right  of  Projyerty — Sale  of  Grotcing  Crop, 

This  court  reverses  a  judpriuent  against  the  claimant  of  certain  wheat  in 
shock,  levied  on  under  execution,  as  agaiubt  the  clear  weight  of  the  evi- 
dence, 

[Opinion  filed  January  10,  1889.] 

In  erkor  to  the  Circuit  Court  of  St.  Clair  County  j  the 
Hon.  B.  II.  Canby,  Ju(}ge,  presiding. 

Mr.  TViLLTAM  WiNKELMANN,  for  plaintiff  in  error. 

Mr.  James  M.  Hay,  for  defendant  in  error. 

Reeves,  J.  Elizabeth  Ilauser,  having  recovered  iudffment 
againtft  one  Werner,  had  an  execution  issued  on  the  judgment 
and  levied  on  wheat  in  the  shock.  Appellant  claimed  the  wheat 
and  upon  his  notice  there  was  a  trial  of  tlie  ri^ht  of  property. 
The  wheat  was  sown  by  Werner.  In  March  or  April  he  sold 
the  growing  wheat  to  apj^ellant  for  the  sum  of  $200,  wliich 
appellant  paid.  The  execution  was  issued  and  placed  in  the 
liands.  of  Constable  "Ward. 


^yr- 
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We  think  the  clear  weiglit  of  the  evidence  in  the  case  sup- 
ports appellant's  claim  to  the  wheat,  and  we  are  unable  to 
discover  upon  what  ground  the  verdict  could  have  been 
against  him. 

There  is  no  testimony  that  the  sale  hy  Werner  to  appellant 
was  not  made,  and  nothing  of  substance  was  shown  that  tlie 
Kile  was  not  bona  fide.  There  are  other  questions  raised  in 
the  case,  but,  as  we  think,  the  judgment  of  the  court  below 
must  be  reversed  because  against  the  clear  weight  of  the  evi- 
dence. It  is  not  necessary  to  notice  tlie  other  points  made  by 
appellant. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  for  use,  etc., 

V. 

Oliver  Smith  et  al. 

Exprufhtift — Priority  of  Lien — Distribution  qf  Proceeds  of  Property 
Sold — Constables, 

1.  An  execution  becomes  a  lien  upon  the  personal  property  of  the  judg- 
ment debtor  from  the  time  of  its  delivery  to  a  constable. 

2.  An  officer  holding  a  senior  execution  may,  ufter  the  levy  of  a  junior 
execution  and  before  sale,  levy  upon  the  property  and  take  it  froun  the  officer 
holding  the  junior  execution. 

3.  It  seems  that  tbe  remedy  of  a  judgment  debtor,  in  whose  favor  a 
sf'nior  execution  is  in  the  hands  of  an  officer  who  stands  by  without  object- 
ing while  property  of  the  common  debtor,  levied  upon  under  a  junior  exe- 
cution, is  sold,  is  against  such  officer  and  not  against  the  officer  levying  the 
junior  execution. 

[Opinion  filed  January  10,  18S9.] 

Appeal  from  the  Circuit  Court  of  Kichland  County;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 
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Messrs.  Allen  &  Fritchey  and  McCauley  &  Moutkay, 
for  appellant. 

The  law  is,  as  soon  as  an  execution  is  delivered  io  a  con- 
stable it  becomes  a  lien  on  the  personal  property  of  tlie  jndi^- 
ment  debtor,  and  hence  a  senior  execution  has  precedence  over 
a  junior  execution;  but  if  the  officer  having  the  junior  execu- 
tion makes  a  levy  and  sale  of  the  property  the  sale  will  be 
good,  and  the  property  can  not  bo  taken  from  the  purchaser 
by  the  senior  execution.  The  only  remedy  of  the  party  in- 
jured is  against  the  officer.     Kogers  v.  Dickey,  1  Gilm.  644. 

The  language  of  the  court  in  this  case  is,  that  if  there  is  a 
8 lie  of  property  under  the  junior  execution  the  sale  is  good 
and  the  purchaser  is  protected,  and  hence  the  senior  execu- 
tion ceases  to  be  a  lien  on  the  property;  but  the  law  givCv-i  the 
party  injured  a  remedy  against  the  officer;  hence  ap;  ellaut  has 
pursued  the  remedy  given  him  under  the  law. 

Suppose  Smith  had  not  known  of  appellant's  execution  and 
levied  on  this  pro])erty  and  sold  it  before  Miller  knew  it. 
Undoubtedly  appellant  would  have  a  remedy  against  Smith. 
If  appellant  has  no  remedy  against  Smith  in  this  case,  then 
there  is  but  very  little,  if  an^'thing,  in  a  senior  execution- 
It  would  only  be  a  question  of  who  had  the  Oi)i;ortunity  to 
make  the  first  levy. 

Mr.  R.  B.  WiTCHER  and  J.  II.  Packard,  for  appellee. 

It  is  a  well  settled  rule  of  law  that  a  senior  execution  has  a 
priority  of  lien,  provided  a  levy  is  made  in  the  lifetime  of  the 
execution,  but  not  otherwise.  But  in  this  case,  while  it  is 
true  that  Miller  held  the  senior  execution,  it  is  equally  true 
that  he  neither  levied  nor  attempted  to  levy  on  the  horse  the 
price  of  which  is  in  litigation,  either  in  the  lifetime  of  the 
execution  or  anv  other  time. 

Smith  received  an  execution,  the  same  being  a  junior  exe- 
cution, lie  served  it;  he  made  a  levy  and  sold  property  to 
satisfy  it.  lie  obeyed  the  writ  and  followed  the  law.  He  did 
his  duty. 

Miller,  without  any  sufficient  cause  in  law  or  in  fact,  failed 
to  make  a  levy  or  to  do  any  act  required  by  law  of  him  in  the 
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premises,  and  appellant's  remedy  is  against  Miller  and  his 
bondsmen  and  not  Smith,  unless  Miller  should  prove  that  his 
inaction  with  his  senior  execution  was  according'to  appellant's 
instruction,  in  which  case  appellant  would  have  no  remedy 
and  nobody  to  blame  but  himself. 

Reeves,  J.  "William  Ehode  recovered  a  judgment  before 
a  justice  of  the  peace,  November  7,  1881,  against  Gottlieb 
Schmokei\  Several  executions  were  issued  on  the  judgment, 
the  last  one  on  the  19th  day  of  October,  1887,  and  was  deliv- 
ered to  Fred  Miller,  a  constable.  John  Wolf,  administrator 
of  William  Stuckey,  recovered  a  jiid^j^ment  before  the  same 
justice  on  the  13th  day  of  August,  1887,  against  said  Schmoker, 
and  execution  was  issued  and  delivered  to  appellee  Smith,  a 
constable,  on  the  11th  of  November,  1887.  The  Rhode  exe- 
cution was  levied  on  five  head  of  cattle,  one  wagon  and  one 
gnu,  and  the  property  sold,  realizing  the  sum  of  $92.  Tlie 
execution  was  for  $123  and  costs.  Tiie  execution  in  the 
hands  of  Smith  was  levied  on  a  horse  belonging  to  Schmoker, 
sale  made,  and  $35  realized  from  the  sale. 

This  suit  was  brought  against  Smith  and  the  securities  upon 
his  official  bond,  to  recover  the  $35  made  on  this  sale.  The 
contention  of  appellant  is  tJiat  as  the  Wolf  execution  was 
junior  to  that  of  Rhode,  appellee  Smith  should  have  turned 
over  the  money  made  by  the  sale  of  the  horse,  to  be  applied 
on  Rhode's  execution. 

An  examination  of  the  facts  disclosed  by  the  record  will  be 
necessary  to  properly  determine  the  question  at  issue.  It 
appears  that  the  Wolf  execution  was  first  placed  in  the  hands 
of  constable  Miller.  The  same  day  he  met  constable  Smith, 
and  an  arrangement  was  made  by  which  Miller  turned  over  to 
Smith  the  Wolf  execution,  with  the  understanding  that  Mil- 
ler should  make  the  Rhode  execution,  which  he  then  had  in 
his  hands,  before  Smith  was  to  make  a  levy.  However,  Smith 
asked  Miller  to  wait  before  making  a  levj^  on  the  Rhode  exe- 
cution, until  he  could  serve  the  Wolf  execution  on  Schmoker, 
and  then  they  would  both  go  up  together  nnd  make  a  levy, 
when  Miller  could  first  make  his  money  and  he,  Smith,  would 
take  what  was  left     It  was  arranged  that  Smith  should  serve 
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his  execution  on  Scliiiioker,  and  ten  days  thereafter  he  would 
come  to  Miller's  house,  and  they  would  go  up  together  and 
levy  the  executions.  Miller  says  that  Smith  did  not  keep  his 
agreement,  but  after  the  expiration  of  the  ten  days  went  to 
Schmoker's  and  levied  on  the  horse  and  took  it  into  his  custody. 
When  Miller  went  to  Schmoker's  he  levied  the  Khode  execu- 
tion on  all  the  property  he  could  find,  and  in  due  time  sold  the 
same,  with  the  result  above  stated.  The  Rhode  execution  was 
levied  while  it  was  still  alive.  .Smith  says  it  was  agreed 
that  he  and  Miller  should  go  together  to  Schmoker's  and 
levy  the  executions,  and  that  he  went  to  Miller's  house  twice 
to  see  him.  The  first  time,  not  finding  Miller  at  home,  he  told 
Miller's  wife  that  he  would  come  again  the  next  morning,  and 
to  tell  Miller  to  be  on  hand  to  go  to  Schmoker's.  He  went 
back  next  morning  and,  not  finding  Miller,  he  went  to 
Schmoker's  and  levied  his  execution  on  the  horse. 

William  Khode  testified  to  a  conversation  between  Miller 
and  Smith  in  reference  to  their  agreement,  which  occurred 
after  Smith  had  levied  on  the  horse,  in  which  Smith  admitted 
that  he  had  agreed  with  Miller  not  to  levy  the  Wolf  execu- 
tion before  Miller  levied  the  Rhode  execution,  but  claimed 
that  he  had  been  to  Miller's  house  once,  and  not  finding  him, 
went  ahead  and  levied  his  execution.  It  further  appears  that 
Smith  received  the  money  on  the  sale  on  his  execution 
and  still  holds  it.  It  also  appears  that  Miller  was  present 
at  the  time  Smith  sold  the  horse  on  the  Wolf  execution,  but 
said  nothing  about  his  execution.  Under  this  state  of  facts  is 
Rhode  entitled  to  recover  the  money  in  the  hands  of  appellee 
Smith?  It  is  conceded  that  an  execution  becomes  a  lien  on 
the  ])er6onal  property  of  the  judgment  debtor  from  the  time 
it  is  delivered  to  a  constable.  It  was  held,  in  Rogers  v. 
Dickey,  1  Gilm.  644,  that  if  an  oflicer  having  a  junior  execu- 
tion makes  a  levy  and  sale  of  the  defendant's  goods,  the  sale 
will  be  valid,  and  the  oflicer  having  a  senior  execution  can  not 
take  the  property  from  the  purchaser.  The  only  remedy  of  the 
party  injured  is  against  theofiicer.  Which  oflScer  ?  the  one  hold- 
ing the  senior  execution  or  the  one  holding  the  junior  execution? 
It  must  be  remembered  that  it  was  held  in  Rogers  v.  Dickey, 
supra,  that  the  officer  holding  the  senior  execution  may,  after 
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the  levy  of  a  junior  execution,  levy  upon  the  property  and 
take  it  from  the  officer  holding  the  junior  execution,  provided 
he  does  so  before  the  sale.  That  was  the  exact  question  decided 
in  the  case;  hence,  after  Smith  made  his  levy  upon  the  horse, 
Miller  had  the  right,  and  it  was  his  duty,  to  have  Jevied  Rhode's 
execution  upon  the  horse  and  taken  it  from  the  possession  of 
Smith.  He  did  not  even  levy  his  execution  upon  the  horse; 
he  knew  Smith  had  levied  on  the  horse ;  he  was  present  at  the 
sale  under  Smithes  execution ;  he  failed  to  perform  his  duty. 
We  do  not  see  how  the  agreement  between  Smith  and  Miller 
affects  the  rights  of  the  parties  under  the  facts  occurring  sub- 
sequently. Miller  knew  before  the  sale  by  Smith  that  Smith 
had  not  kept  his  agreement,  and  the  law  clothed  him  with 
ample  power  to  protect  himself  by  levying  on  the  horse  and 
taking  it  from  tiie  possession  of  Smith. 

In  this  view  it  would  seem  that  Rhode's  remedy  is  against 
Miller  and  not  against  Smith.  It  would  undoubtedly  be  true 
that  if  Miller  had  levied  his  execution  before  the  sale  by 
Smith,  and,  proceeding  to  take  the  7>roperty  from  Smith, 
the  latter  had  agreed  with  Miller  that  if  he  would  permit 
Smith  to  sell  under  his  execution  he  would  turn  over  the  pro- 
ceeds of  the  sale  to  apply  on  the  Rhode  execution,  Rhode 
could  have  recovered  from  Smith  for  money  had  and  received 
for  his  uee.  But  that  is  not  the  case  made  by  this  record.  It 
should  be  observed  that  a  diflfei^ent  rule  applies  where  two  or 
more  executions  come  into  the  hand  of  the  same  officer  vary- 
ing in  priority.  In  such  case,  if  the  officer  levies  and  sells  on 
a  junior  execution,  it  is  his  duty  to  apply  the  money  realized 
upon  the  senior  execution.  The  property  is  already  in  his 
hands,  and  it  would  be  a  useless  thing  to  require  that  he 
should,  after  a  levy  of  the  junior  execution,  make  a  levy  on 
the  senior  execution,  and  take  the  property  from  himself 
under  the  first  levy,  and  hold  and  sell  it  under  the  subsequent 
levy. 

The  law  will  hold  the  officer  in  such  a  case  to  apply  the 
money  in  the  same  order  as  it  would  have  gone  if  he  had 
levied  the  senior  instead  of  the  junior  execution. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed* 
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The  Louisville,  Evansville  &  St.  Louis  Railroad 

Company 

V. 

Sanford  Hill. 

Rnilrofids — Negligenee — Failure  to  Signal — Killing  Cow  at  Crossing — 
Pleading — Improper  Amendment — Duplicity, 

1.  Two  distinct  causes  of  action  can  not  be  set  up  in  a  singrle  connt  of 
the  declaration. 

2.  In  an  action  a^irainst  a  railroad  company  to  recover  dama^sres  for  kill- 
ingf  a  cow -at  a  crossinjf,  this  court  reverses  the  judi^tnent  for  the  plaintiff 
for  error  of  the  court  below  in  overrulin jc  the  demurrer  to  the  amended  dec- 
laration which  set  up  both  a  statutory  and  a  common  law  cause  of  action. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County ;  the 
Hon.  C.  C.  BoGGS,  Judge,  presiding. 

Mr.  C.  n.  Patton,  for  appellant 

The  special  demurrer  ought  to  have  been  sustained  and  the 
plaintiff  compelled  to  separate  his  grounds  of  action,  placing 
the  statutory  negligence,  which  it  is  alleged  consisted  of  fail- 
ing to  sound  a  bell  or  whistle  as  required  by  statute,  in  one 
count,  and  the  common  law  negligence  for  running  at  high 
speed  and  not  slowing  up  the  speed  of  the  train  in  approach- 
ing the  highway  crossing,  in  another  count  Then  the  issues 
thus  formed  could  be  intelligently  and  certainly  supported  on 
one  side  and  denied  on  the  other  by  the  evidence. 

'*  The  object  of  the  science  of  pleading  is  the  production  of 
a  single  issue  upon  the  same  subject-mutter  of  dispute.  The 
rule  relating  to  duplicity,  or  doubleness,  tends  more  than  any 
other  to  the  attainment  of  this  object  It  precludes  the  par- 
ties, as  well  the  plaintiff  as  the  defendant,  in  each  of  their 
})leadings,  from  stating  or  relying  upon  more  than  one  matter 
constituting  a  sufficient  ground  of  action,  in  respect  of  the  same 
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demand,  or  a  suQicient  defense  to  the  same  claim.  The  plaint- 
iff can  not,  by  the  common  law  rule,  Ib  order  to  sustain  a 
single  demand,  rely  upon  two  or  more  distinct  grounds  or  mat- 
ters, each  of  which,  independently  of  the  other,  amounts  to  a 
good  cause  of  action  in  respect  of  such  demand."  1  Chit.  V). 
(14th  Ed.)  p.  226. 

But  this  question  is  settled  in  favor  of  apj^ellant  in  a  case 
singularly  in  point  See  C,  B.  &  Q.  R.  E.  Co.  v.  Magee,  60 
III.  529,  which  was  an  action  brought  to  recover  for  the  kill- 
ing of  a  hoi-se  by  defendant's  train.  The  court  in  the  opinion 
says: 

"  The  declaration  has  but  one  count,  and  in  that  the  plaintiff 
avers  a  failui'e  to  build  and  maintain  a  sutiicient  fence,  as 
required  by  the  statute,  and  also  avers  that  the  defendant  so 
carelessly  ran,  conducted  and  directed  its  train  that  it  struck 
and  killed  the  plaintiff's  horse.  *  *  *  The  declaration 
was  liable  to  demurrer  fur  duplicity  in  uniting  in  one  count 
two  causes  of  action." 

Mr.  William  T.  Pace,  for  appellee. 

^sthis  action  is  brought  for  negligence  in  the  appellant  on 
account  of  a  failure  to  ring  a  bell  or  sound  a  whistle  on 
approaching  a  ci'ossing  of  a  public  highway  as  required  by  the 
statute,  in  consequence  of  which  tlie  cow  in  question,  it  is 
alleged,  was  killed,  it  would  not  be  sufficient  to  create  a  liability 
upon  the  part  of  the  appellant  bymerely  showing  that  the  bell  i 

was  not  rung  or  the  whistle  sounded.     It  must   be  made  to  i 

appear  by  the  facts  and  circumstances  proved  that  the  accident  j 

was  caused  by  such  neglect.     And  the   burden  of  proving  it  I 

rests  npon  the  appellee.     Q.,  A.   &  St.  L.  R.  R.  Co.  v.  Well-  1 

hoener,  72  111.  60.  i 

The  ease  above  cited  we  think  fully  answers  the  objection  i 

endeavored  by  appellant  to  be  sustained  by  the  case  of  the 
C,  B.  &  Q.  R  E.  Co.  v.  Magee,  60  111.  529.  That  case  is  not 
a  parallel  to  the  one  now  before  the  court,  for  in  it  two 
causes  of  action  are  alleged,  while  in  this  case  it  is  necessary 
to  allege  more  than  the  mere  failure  to  ring  a  bell  or  sound  a 
whistle,  as  required  by  statute. 
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Kebves,  J.  This  actiou  was  to  recover  tlie  value  of  a  cow, 
alleged  to  have  been  killed  by  a  train  of  appellant  at  a  road 
crossing,  just  west  of  Mt.  Vernon.  The  declaration  charged 
negligence  in  not  performing  a  statutory  duty  to  ring  a  bell  or 
blow  a  whistle  before  crossing  the  public  highway. 

By  leave  of  the  trial  court  appellee  filed  what  he  denomi- 
nated an  amendment  to  his  original  declaration,  which,  after 
stating  facts  which  rendered  the  crossing  a  dangerous  one, 
charged  that  the  appellant  ran  its  train  over  said  crossing  at  a 
high  rate  of  speed,  and  in  a  careless  and  reckless  manner. 
This  amendment  attempted  to  make  a  case  of  common  law 
negligence.  Appellant  interposed  a  demniTcr,  both  general 
and  special,  to  the  declaration  as  amended,  and  among  other 
grounds,  alleged  that  there  was  an  attempt  in  the  declaration 
to  set  up  in  one  count  two  distinct  causes  of  action,  one  aris- 
ing from  statutory  and  the  other  from  common  law  negli- 
gence. 

The  court  below  overruled  the  demurrer,  and  appellant 
standing  by  its  demurrer,  there  was  judgment  for  appellee. 

We  think  the  court  erred  in  its  ruling  upon  this  demurrer. 
It  seems  to  us  clear  that  the  declaration  as  amended  was 
open  to  demurrer  upon  the  ground  that  in  one  count  it 
attempted  to  set  up  two  distinct  causes  of  action;  this  should 
have  been  done  by  two  counts. 

For  this  error  the  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded. 

Heversed  and  remanded. 


Matthew  Conner  et  al. 

V. 

Charles  A.  Akin,  Administrator,  etc.,  et  al. 

Administration — Citation  to  Answer  as  to  Assets  Alleged  to  be  Concealed 
-^ecs.  81  and  82,  Chap.  5,  Starr  dt  C.  IIU  Stat. 

1.    Upon  a  citation  issued  coiomanding  the  appearance  of  persons  accused 
of  having  possession  of  property  of  a  deceased  person,  whose  estate  is  in 
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course  of  administration,  this  court  reverses  the  judgment  or  order  in  favor 
of  the  administrator  as  unsupported  by  the  evidence. 

2.  Proof  going  to  show  that  money  belonofing  to  a  deceased  person  came 
to  the  hands  of  a  married  woman,  will  not  justify  a  finding  against  both 
her^lf  and  husband  and  an  order  that  they  jointly  refund  the  same. 

[Opinion  filed  January  10,- 1889.] 

In  error  to  the  Circuit  Court  of  Franklin  County;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Mr.  Thomas  J.  Layman,  for  plaintiflFs  in  eiTor. 

Messrs.  C.  H.  Layman  and  W.  H.  Williams,  for  defend- 
ants in  error. 

Reeves,  J.  A  citation  was  issued  by  the  County  Court  of 
Franklin  county,  commanding  the  appellants  to  appear  before 
said  court,  to  answer  Charles  A.  Akin,  administrator  of  the 
estate  of  Sarah  Ilammons,  deceased,  if  they  or  either  of  them 
had  any  money  or  effects  in  their  possession  or  control,  or 
liave  concealed  and  embezzled  any  money  or  effects  belong- 
ing to  the  estate  of  Sarah  Haramons,  deceased. 

This  citation  was  issued  upon  the  petition  of  Joseph  Ham- 
mons,  who  states  that  Sarah  Hammons  died  intestate  on  the 
6th  day  of  April,  1878,  naming  her  heirs;  that  deceased  was 
not  indebted  to  any  one  and  that  letters  of  administration 
were  not  granted  upon  her  estate  until  about  August  26,  1887; 
that  petitioner,  is  interested  in  said  estate  and  that  he  believes 
that  Mathew  Conner  and  Julia  Conner  have  in  their  posses- 
sion, or  embezzled  or  concealed  money  and  eflfects  belonging 
to  said  estate.  The  case  was  tried  in  the  County  Court  and 
thence  taken  by  appeal  to  the  Circuit  Court,  whore  the  trial 
resulted  adversely  to  appellants,  and  they  prosecute  a  further 
appeal  to  this  court.  This  proceeding  was  instituted  under 
Sees.  81  and  82,  Chap.  3,  Starr  &  C.  111.  Stat.,  p.  226. 

Taking  all  that  the  evidence  proves,  or  tends  to  prove,  we 
do  not  find  any  warrant  in  the  evidence  for  the  finding  of  the 
Circuit  Court  that  at  the  time  of  the  death  of  Sarah  Ham- 
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moDS  there  came  into  the  hands  of  Ma  the  w  Conner  and  Juh'a 
Conner  the  sum  of  Jl,600  in  money,  etc.  Tlie  only  proof 
which  we  find  in  the  record  bearing  directly  on  the  question 
as  to  what  money  came  into  the  hands  of  either  of  appellants 
at  the  time  of  the  death  of  Sarah  Ilamnions,  is  the  testimony 
of  Martha  Crawford,*  who  testifies  that  shortly  after  the  death 
of  Sarah  Hammons,  Julia  Conner  said  to  her,  "  that  she  had 
$1,600  of  Mammie's  money  and  that  Mat  would  never  get  his 
fingers  on  it." 

Even  if  we  concede  that  this  testimony  would  be  sufiicient, 
taken  in  connection  with  the  other  evidence  in  the  case,  to 
warrant  a  finding  that  at  the  time  of  the  death  of  Sarah  Ham- 
mons there  c^me  into  the  hands  of  Julia  Conner  §1,600  in 
monej  belonging  to  the  estate  of.  Sarah  Hammons,  we  do  not 
see  upon  wliat  legal  principle  it  would  warrant  such  a  finding 
against  Mathew  Conner,  and  the  entry  by  the  court  of  an 
order  that  appellants  jointly  pay  tlie  sum  so  found  to  the 
administrator.  What  Mrs.  Crawford  says  that  Mathew  Conner 
said  about  borrowing  $1,200  of  his  wife,  would  not,  in  our 
judgment,  warrant  the  finding  that  the  $1,600  came  into  the 
hands  of  the  appellants  jointly. 

For  this  error  the  judgment  or  order  of  the  Cii'cuit  Court 
is  reversed  and  the  cause  remanded. 

Jieveraed  and  remanded. 


Grant  Pakker 

V. 

J.  D.  Foster, 


Replevin — Safe — Evidence. 

In  an  action  of  replevin  brouarht  to  recover  a  safe,  this  court  hold*?  that 
the  judcrm^^nt  for  plaintiff  is  not  sushiined  by  the  evidence  as  between  the 
parties,  the  right  of  possession  beinjj:  in  the  defendant. 

[Opinion  filed  January  10,  1889.] 
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Appeal  from  the  County  Court  of  Kicliland  County;  tl^e 
Hon.  Theodore  A.  Fkitcuey,  Judge,  presiding. 

Mr.  W.  F.  Foster,  for  appellant. 
No  appearance  for  appellee. 

Reeves,  J.  This  was  an  action  of  replevin  to  recover  the 
possession  of  a  safe,  brought  by  appellee.  It  is  conceded 
that  neither  appellant  nor  appellee  owned  the  safe.  It  be- 
longed to  one  Starr.  Starr  came  to  the  house  of  appellee  on 
the  24th  day  of  February,  1888,  with  a  team,  wagon  and  the 
safe  in  controversy,  and  stated  that  he  was  going  to  his  home 
and  asked  appellee  to  take  care  of  his  team,  wagon  and  safe 
wliile  he  was  gone.  When  Starr  went  to  the  train,  appellee 
went  with  him.  Appellee  went  into  the  otfice  of  appellant 
at  the  station  and  said  to  him,  "  I  am  agent  for  a  money  safe; 
have  a  sample  safe  in  my  care;  the  owner  is  going  away  to  be 
gone  thirty  days;  don't  you  think  it  would  be  a  nice  thing  to 
have  here  in  the  office  while  the  owner  is  gone?" 

The  appellant  replied,  *'Tes;  ask  the  owner's  permission 
to  bring  the  safe  to  the  office,  and  leave  it  here  until  he 
returns."  Appellee  went  to  Starr  and  told  him  what  appellant 
had  said,  and  Starr  said,  "Yes;  bring  it  to  the  office."  Ap- 
pellee then  took  Starr  into  appellant's  office  and  introduced 
him  to  appellant,  and  appellee  told  appellant  that  Starr  said, 
"  we  might  bring  tlie  safe  to  the  office  and  keep  it  there  while 
he  was  gone."  Starr  then  said,  "Yes,  go  and  bring  the  safe 
and  put  it  in  the  office."  This  is  appellee's  account  of  what 
transpired  in  reference  to  the  bringing  of  the  safe  to  appel- 
lant's office. 

Appellant  testified  as  follows:  "On  the  morning  of  the  25th 
of  February  last,  Parker  came  to  my  office  and  stated  he  was 
agent  for  a  safe ;  asked  him  whose  safe  it  was,  and  he  replied 
a  man  by  the  name  of  Starr.  Parker  said  Starr  was  going 
away,  and  asked  me  if  I  did  not  think  it  would  be  a  nice 
thing  to  have  in  the  office  while  Starr  was  gone;  that  he 
would  be  gone  about  thirty  days.     I  said  yes;  ask  him  if  we 
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•  can  briilg  it  here.  Parker  said  no,  you  ask  him;  and  I  said 
where  is  he?  And  Parker  said  he  is  in  the  other  room.  I 
requested  Parker  to  bring  him  in.  Parker  did  so.  I  asked 
him  if  he  had  any  objection  to  bringing  the  safe  to  my  office 
and  keeping  it  there  until  he  came  back,  and  Starr  said,  Done 
whatever.  I  think  Parker  and  1  both  asked  him  this  ques- 
tion simultaneously.  Starr  said,  in  a  general  way,  go  and 
bring  the  safe  down  here  and  put  it  in  the  office.  Starr  said 
to  me,  you  use  the  safe  and  take  go  >d  care  of  it  until  I  re- 
turn." He  says  afterward  Starr  told  him  "to  go  and  get  the 
safe  and  put  it  in  the  office,  and  keep  it  and  use  it  until  he 
returned,  which  he  tliought  would  be  in  about  thirty  days;  that 
he  was  sorry  he  did  not  have  time  to  go  and  change  the  com- 
bination for  me,  but  instructed  me  how  to  change  it  He 
then  took  a  key  out  of  his  pocket  and  gave  it  to  me,  stating  it 
was  the  key  to  the  iron  box  inside  the  safe,  which  I  found  to 
be  correct." 

J.  H.  Farnerworth,  who  heard  the  conversation  between 
appellee,  appellant  and  Starr,  testified  substantially  as  does 
appellant. 

The  safe  was  brought  and  placed  in  the  office  of  appellant, 
and  he  continued  to  use  it  until  it  was  replevied  by  appellee. 

Upon  this  evidence  the  court  below  found  the  issues  for 
appellee.  Taking  appellee's  own  testimony,  we  do  not  think 
he  established  any  right  to  the  possession  of  the  safe.  By  his 
own  testimony  it  appears  that  Starr  directed  tlie  safe  to  be 
brought  to  appellant's  office,  and  there  to  remain  imtil  his 
(Starr's)  return.  As  against  appellee,  we  think  appellant  had 
the  clear  right  to  the  possession  of  the  safe.  Upon  the  whole 
evidence  there  is  not  room  for  a  possible  doubt  on  this  point. 

The  judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded. 

Heverscd  and  rema7ided. 
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William  H.  Herdman  et  al.  ^ 

^  I  29    589 

Samuel  D.  Cooper  et  al. 

Homestead — Ownership  in  Common  hy  Htishand  and  Wife—Value — 
Foreclosure — Sale — Subsequent  Sale  wider  Execution  before  Time  of  Re^ 
demption  Has  Run — Injunctions, 

1.  Where  a  husband  and  wife  are  owners  in  common  of  the  property  on 
which  they  reside,  inestimutin^  the  value  of  his  homeslead  his  interest  will 
not  be  alone  considered;  and  it  seems  that  the  right  of  homestead  does  not 
extend  to  bis  interest  in  an  adjoining  lot  within  the  same  inclosure. 

2.  An  undivided  interest  accompanied  by  exclusive  possession  will  sup- 
port the  homestead  right. 

3.  A  second  sale  of  land  under  judicial  process  is  not  permitted  within 
the  time  allowed  for  redemption  from  a  previous  sale. 

[Opinion  filed  January  10,  18S9.] 

In  erbor  to  the  Circuit  Conrt  of  Jeflferson  Connty;  the 
Hon.  C.  C.  BoGGS,  Judge,  presiding. 

Messrs.  Pollock  &  Pollock,  for  plaintiffs  in  error. 

On  the  11th  day  of  June,  1886,  plaintiffs  in  error  made  the 
mortgage  on  lot  2  to  Samuel  H.  Watson  to  secure  a  debt  due 
in  October  of  the  same  vear.  It  was  sold  under  the  decree  of 
foreclosure  on  the  19th  day  of  February,  1887,  and  the  decree 
was  at  the  December  term,  1887,  so  that  lot  2  was  free  from 
the  effect  of  tliat  judgment  at  the  date  of  the  decree.  Ford 
V.  Mareall,  107  111.  136;  Hastings  v.  Bryant  et  al.,  115  111.  69. 

The  executicm  was  issued  and  levied  on  the  interest  of  Will- 
iam H.  Herdman  in  lot  2  on  the  12tli  of  February,  1887,  but 
the  equity  of  redemption  in  Herdman  did  not  expire  till  the 
19th  day  of  the  same  month,  and  was  therefore  irregular  and 
can  not  be  sustained.  Hernandez  v.  Drake,  81  111.  34:-40; 
Manf.  Co.  v.  Dagget,  84  111.  556;  Bell  v.  Warden,  110  111.  310. 

If  Joel  F.  Watson  had  any  remedy  against  lot  2  by  virtue 
of  that  judgment  and  execution  he  could  only  avail  himself  of 
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it  by  redeeming  from  the  sale  under  the  decree.  Where  a 
party  fails  to  redeem  from  a  former  sale  he  loses  all  right  to 
subject  the  property.  Fitch  v.  Wetherbce  et  al.,  110  111.  475; 
Chandler  et  al.  v.  Higgins,  110  111.  902. 

The  issue  of  the  execution  created  no  lien  upon  lot  2,  not 
being  issued  from  another  county.  Conwell  v.  Watkins,  71 
III.  488. 

It  may  be  claimed  that  Joel  F.  Watson,  having  obtained  the 
certificate  of  purchase  under  the  decree  from  Samuel  II. 
Watson,  could  subject  this  lot.  An  assignment  of  a  certifi- 
cate of  purchase  to  one  entitled  to  redeem  is  not  a  redemp- 
tion, and  he  will  not  be  permitted  to  use  it  as  a  certificate  of 
redemption.  He  must  redeem  absolutely  and  leave  the  evidence 
of  it  on  record.  McRoberts  v.  Conover,  71  III.  524;  Moore 
V.  Hopkins,  93  111.  505;  Chandler  et  al.  v.  Higgins,  109  111. 
602. 

The  bill  shows,  and  it  is  admitted  in  the  answer,  that  there 
had  not  been  any  redemption  and  that  Herdman  then  held  the 
equity  of  redemption.  But  Watson  could  not  sell  this  equity, 
and  therefore  his  proceeding  was  void,  and  the  Circuit  Court 
committed  manifest  error  in  not  supporting  complainants' 
bill  u|3on  this  ground. 

As  often  as  this  question  has  been  presented  to  this  court 
the  homestead  law  has  been  declared  to  be  remedial,  and 
should  receive  a  liberal  construction  for  the  purpose  of  secur- 
ing a  home  for  the  wife  and  children  beyond  the  reach  of  the 
liusband's  creditors.  It  was  intended  to  secure  a  living  out  of 
the  property  of  the  husband  for  the  support  of  the  wife  and 
children  when  the  father  is  prostrated  by  financial  misfortune, 
and  a  protection  against  his  neglect  and  imprudence.  Ever 
since  the  enactment  of  the  law  the  struggle  has  been  continued 
by  the  creditor  to  restrict  and  defeat  the  object  of  the  law. 
The  act  of  October,  1861,  and  amendments,  wholly  changed 
the  rights  and  liabilities  of  the  wife.  In  her  separate  pro]> 
erty  and  earnings  she  is  as  independent  of  her  husband  as  if 
she  was  a  stranger  to  him,  except  as  to  her  services  as  a  wife. 
Thomas  v.  Mueller,  106  111.  36;  Patten  v.  Patten,  75  111.  446. 

But  if  the  rule  held  by  the  Circuit  Court  in  this  <jase  be 
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correct,  then,  because  she  is  a  wife,  her  separate  property  is 
to  be  treated  as  the  husband's  property  to  satisfy  the  claim  of 
his  creditors,  although  she  may  have  creditors  also  equally 
meritorious.  The  wife  has  a  right  of  homestead  in  the  proj)- 
erty  of  her  husband.  Sauford  v.  llinkle,  112  111.  146,  373; 
Shepherd  v.  Spremont,  111  111.  631. 

A  stable,  horse-lot,  smoke-house  and  grounds  therewith 
connected  constitute  a  homestead.  Reinback  v.  Walter,  27 
111.  393;  Thornton  v.  Bayden,  31  111.  200. 

Where  the  residence  of  the  debtor  is  upon  one  lot  of  land 
arid  other  buildings  upon  another  lot  contiguous  thereto,  the 
debtor  is  entitled  to  a  homestead  whereon  his  buildings  are, 
without  reference  to  quarter  section  lines.  Darby  v.  Dixon, 
4  111.  App.  187. 

The  language  of  the  statute  is  that  every  householder  hav- 
ing a  family  shall  be  entitled,  etc.,  and  this  court,  in  the  cabc 
of  Hill  V.  Bacon,  43  111.  477,  47b,  said  that  the  language  was 
unmistakable  that  there  shall  be  exempt  from  levy  and  forced 
sale  the  lot  of  ground  and  building  thereon  occupied  as  a  res- 
idence and  owned  by  the  debtor,  being  a  householder  and 
having  a  family.  The  homestead  right  of  the  wife  can  not 
be  divested,  except  as  provided  by  statute.  It  is  paramount 
to  any  right  that  the  husband  can  transfer.  Brooks  v.  Ilotch- 
kiss,  4  111.  App.  175;  Johnston  v.  Dunavan,  17  111.  App.  69. 


«r 


Messrs.  G.  B.  Leonard  and  Albert  Watson,  for  appellee. 

Eeeves,  J.  On  the  14th  day  of  May,  18S4,  Joel  F.  Wat- 
son obtained  a  judgment  in  the  Circuit  Court  of  Jefferson 
County  against  plaintiff  in  error,  William  H.  Ilerdman^  for 
the  sum  of  $300.50  and  costs  of  suit.  On  the  12th  day  of 
February,  1887,  an  execution  and  fee-bill  were  issued  on  this 
judgment  to  defendant  in  error.  Cooper,  sherifiF,  and  levied  by 
him  on  lot  2,  block  18,  in  the  city  of  Mt.  Vernon,  and  a  sale 
of  the  lot  advertised  by  the  sheriflf.  Thereupon  the  said 
Williani  H.  Ilerdman  and  his  wife  filed  their  bill  in  chancery 
in  said  Circuit  Court,  alleging  that  the  said  William  H.  Herd- 
man  was,  and  had  been  for  more  than  twenty  years,  a  house- 
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holder,  the  head  of  a  family,  and  for  all  that  time  lived  with 
his  family.  For  more  than  twenty  years  his  wife  had  been 
the  owner  of  an  undivided  two-thirda  of  lot  3,  block  18,  city 
of  Mt.  Vernon,  and  for  a  like  time  William  H.  Herd  man  had 
been  the  owner  of  the  other  undivided  one-third  of  said  lot; 
and  for  the  same  length  of  time  the  said  William  H.  Herd- 
man  had  been  the  owner  of  the  undivided  eight-ninths  of  lot 
2  in  same  block,  and  lots  2  and  3  since  1860  have  been  in  the 
same  inclosure.  The  house  occupied  by  said  William  H. 
Ilerdman  and  his  family  is  situated  upon  lot  3,  and  their  barn 
and  stable  is  situated  partly  upon  lot  3  and  partly,  and  chiefly, 
upon  lot  2.  Lot  2  has  been  for  more  than  twenty  years  used 
\>y  said  William  H.  Herdman  and  his  family  for  a  vegetable 
garden  and  for  fruit  trees,  as  a  part  of  the  homestead,  and 
that  the  interest  of  the  said  William  H.  Herdman  in  lots  2 
and  3  did  not  exceed  in  value  the  sum  of  $1,000. 

The  bill  further  sets  forth  that  in  June,  1886,  said  William 
H.  Herdman  and  his  wife  gave  to  Samuel  H.  Watson  a  mort- 
giige  on  lot  2  to  secure  the  payment  of  $140,  due  in  October^ 
1886,  which  mortgage  was  foreclosed,  and  the  lot  was  sold  on 
the  19th  day  of  February,  1887,  under  the  decree  of  foreclos- 
ure, and  said  Samuel  H.  Watson  became  the  purchaser,  and 
afterward  the  certificate  of  purchase  was  assigned  to  defend- 
ant in  error,  Joel  F.  Watson.  The  bill  sets  out  the  judgment, 
issuance  of  execution  thereon  and  levy  of  same  upon  lot  2,  as 
above  stated.  The  bill  prayed  for  an  injunction  to  restrain 
the  sale  under  the  execution  (which  was  granted),  and  that, 
upon  a  hearing,  lot  2  might  be  declared  a  part  of  WiUiam  H. 
Herd  man's  homestead,  and  for  general  relief. 

The  answer  of  Watson  admits  substantially  all  the  allega- 
tions of  the  bill,  except  that  as  to  homestead,  and  denies  that 
Herdman  had  any  homestead  right  in  lot  2,  and  denies  that 
one-third  of  lot  3  and  eight-ninths  of  lot  2,  taken  together,  did 
not  exceed  in  value  $1,000. 

The  cause  went  to  a  hearing  and  a  decree  was  entered  find- 
ing that  the  homestead  of  Ilerdman  was  confined  to  lot  3,  finding 
the  value  of  lot  3  to  exceed  $1,000,  and  dissolved  the  injunction 
and  dismissed  the  bill.     Herdman  and  wife  bring  the  case  to 
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this  bourt  by  writ  of  error,  and  assign,  among  other  errors,  first, 
that  the  court  erred  in  finding  that  the  right  and  estate  of  home- 
stead of  plaintiil  in  error,  William  H.  Herdman,  was  confined 
and  restricted  to  lot  3,  and  that  the  plaintiffs  in  error  are  not 
entitled,  nor  eitlier  of  them,  to  lot  2  or  any  part  thereof,  as  a 
homestead ;  and  second,  that  the  conrt  erred  in  finding  that 
the  execution  and  fee-bill  were  lawfully  issued  and  levied  on 
lots.  It  is  insisted  that  the  testimony  does  not 'support  the 
finding  that  lot  3,  with  its  improvements,  was  worth  more  than 
§1,000.  We  have  carefully  read  all  the  testimony  on  this 
point,  and  think  it  fully  supports  this  finding.  ^It  is  further 
contended  that  as  William  H.  Herdman  owned  only  one-third 
of  lot  3,  in  estimating  the  value  of  his  homestead  only  one- 
third  the  value  of  lot  3  should  be  taken,  and  the  balance  of 
$1,000  should  be  taken  out  of  lot  2.  We  can  not  accede  to 
this  as  a  correct  view  of  the  law  applicable  to  homesteads.  It 
lias  been  held  that  where  husband  and  wife  live  together  on 
the  wife's  land,  the  husband  can  not  have  a  homestead  in  other 
property  owned  by  him.  Tourville  v.  Pierson,  39  111.  446; 
Hay  V.  Baugh,  77  111.  500. 

It  is  further  contended  that  neither  husband  nor  wife  could 
maintain  their  homestead  right  as  to  lot  3,  because  a  home- 
stead rightcan  not  be  supported  by  an  undivided  interest  in 
land,  and  as  lot  3  was  owned  two-thirds  by  wife  and  one-third 
by  husband,  no  homestead  could  exist  as  to  either  of  them  in 
lot  3,  and  as  the  court  found  that  for  five  years  before  the 
rendition  of  decree,  William  H.  Herdman  owned  all  of  lot  2, 
and  was  occupying  the  same  as  a  part  of  his  homestead,  he 
ought  to  have  been  protected  in  a  homestead  right  in  lot  2 
by  the  decree.  In  the  first  place,  while  the  question  is  one  in 
reference  to  which  the  authorities  do  not  agree,  yet  we  think 
the  weight  of  authority  is  that  an  undivided  interest,  accom- 
panied by  exclusive  possession,  will  sup))ort  the  homestead 
right.  Upon  the  question,  will  an  estate  in  common  support 
a  riffht  of  homestead  in  one  of  the  co-tenants,  or  must  it  be  an 
estate  in  severalty,  a  hasty  examination  of  the  authorities 
discloses  that  New  Hampshire,  Yermont,  Iowa,  Kansas,  Ne- 
braska, Arkansas  and  Texas  hold  that   an  estate  in  common 
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will  support  tliG  right  of  homestead  in  one  of  the  co-tenants, 
while  Massachusetts,  Wisconsin,  Minnesota,  California  and 
Louisiana  have  held  to  the  contrary.  Whatever  may  be  the 
correct  view  upon  this  question,  it  is  difficult  to  see  how,  if 
Ilerdman  did  not  have  a  homestead  right  or  estate  in  lot  3, 
he  can  be  said  to  have  2^  homestead  in  lot  2.  The  language 
of  the  statute  is  that  every  householder  having  a  famP}'  shall 
be  entitled  to  an  estate  of  homestead  to  tJie  extent  in  valne 
of  ?  1,000  in  the  farm  or  lot  owned  or  rightly  possessed,  by 
lease  or  otherwise,  and  occupied  by  him  or  her  as  a  resi- 
dence. Lot  2  independent  of  lot  3  can  not  be  said  to  come 
within  this  provision.  We  are,  therefore,  of  the  opinion  that 
this  finding  of  the  court  was  correct. 

In  considej'ing  the  second  error,  it  should  be  remembered 
that,  lot  2  was  sold  under  the  decree  of  foreclosure  on  the 
19th  day  of  February,  1887,  and  the  time  of  redemption 
would  not  expire  until  February  19,  1888.  In  May,  1887, 
Watson  had  his  execution  levied  on  lot  2,  and  caused  the  same 
to  be  advertised  for  sale.  The  law  does  not  permit  a  second 
sale  on  judicial  process  of  same  land  within  the  time  allowed 
by  law  for  a  redemption  from  first  sale.  Cook  v.  City  of  Chi- 
cago, 57  111.  268;  Merry  v.  Bostwick,  13  111.  398;  Watson  v. 
Ileissig,  24:  III.  281. 

If  it  be  said  that  the  Watson  judgment  was  a  prior 
lien  to  the  mortgage,  under  a  foreclosure  of  which  the 
first  sale  was  made,  it  is  suflBcient  answer  to  say  that  the 
record  does  not  show  it  was  a  prior  lien.  The  judgment 
was  obtained  in  May,  1884,  but  the  record  fails  to  show 
that  an  execution  was  issued  on  the  judgment  until  Feb- 
ruary 1,  1887.  In  this  state  of  case  the  lien  of  the  judg- 
ment was  lost  and  the  only  lien  on  the  lot  in  controversy 
was  created  by  the  levy  of  the  execution  in  May,  1887. 
It  follows  that  the  levy  of  the  execution  upon  the  lot,  and  the 
attempt  to  sell  the  same  under  the  execution,  was  illegal,  and 
the  court  should  have  so  found.  For  the  error  indicated,  the 
decree  of  the  Circuit  Court  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 
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Barney  Overbeck 

V. 

George  W.  Cornwell. 

County  Court — Jurisdiction — Sections  5,  6  and  7,  Act  of  1874. 

The  County  Court,  at  a  probate  terra,  haa  no  jurisdiction  of  an  action 
of  ai«urapsit  brought  by  an  administrator  to  collect  a  debt  due  the  intestate 
in  his  lifetime. 

[Opinion  filed  January  10,  18S9.] 

Appeal  from  the  Circuit  Court  of  EfEngbam  County;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  IIenry  B.  Kepley,  for  appellant. 

Messrs.  Wright  &  Wood  Bros.,  for  appellee. 

■ 

Keeves,  J.  The  question  to  be  determined  in  this  case,  is, 
has  the  County  Court,  at  a  probate  term,  jurisdiction  of  an 
action  of  assumpsit,  brought  by  an  administrator  to  collect  a 
debt  due  the  intestate  in  his  lifetime?  It  would  seem  that 
this  question  must  be  determined  by  the  statute.  That  the 
County  Court  has  such  jurisdiction  is  not  questioned,  but  is  the 
jurisdiction  confined  to  the  law  terms  of  the  County  Court,  or 
may  such  a  suit  be  brought  to  a  probate  term  ?  Sec.  5  of  the 
act  of  1874  relating  to  county  courts  provides:  "County 
courts  shall  have  jurisdiction  in  all  matters  of  probate,  settle- 
ment of  estates  of  deceased  persons,  appointment  of  guardians 
and  conservators  and  settlement  of  their  accounts,  all  matters 
relating  to  apprentices,  proceedings  for  the  collection  of  taxes 
and  assessments,  and  in  proceedings  by  executors,  administra- 
tors, guardians  and  conservators  for  the  sale  of  real  estate  for 
the  pur[)ose  authorized  by  law;  all  of  which,  except  as  herein- 
after jprQvided^  shall  be  considered  as  probate  matters,  and 
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be  cognizable  at  the  probate  term  hereinafter  mentioned.'' 
Sec.  6  relates  to  the  time  of  the  holding  of  probate  terms,  etc. 

Section  7:  "The  county  courts  shall  have  concurrent 
jurisdiction  with  the  circuit  courts  in  all  that  class  of  cases 
wherein  justices  of  the  peace  now  have  or  may  hereafter  have 
jurisdiction,  where  the  amount  claimed,  or  the  value  of  the 
property  in  controversy  shall  not  exceed  one  thousand  dollars 
($1,(M)0),  concurrent  jurisdiction  in  all  cases  of  aj)peals  from 
justices  of  the  peace  and  ])olice  magistrates,  provide J^  appeals 
from  the  county  judge,  when  sittirjg  as  a  justice  of  the  peace, 
shall  be  taken  to  the  Circuit  Court  as  now,  and  in  all  criminal 
offenses  and  misdemeanors  where  the  punishment  is  not  im- 
prisonment in  the  penitentiary  or  death;  all  of  which  sliall  be 
cognizable  at  the  law  terms  hereinafter  mentioned." 

It  will  be  observed  that  the  matters  embraced  in  Sec.  5  are 
cognizable  at  the  probate  terms,  "  except  as  hereinafter  pro- 
vided." 

Section  7  enumerates,  among  others,  just  such  a  case  as  the 
one  involved  in  this  suit,  and  says  it  shall  be  cognizable  at  the 
law  terms  of  the  County  Court.  We  do  not  see  how  the 
Legislature  could  well  have  used  language  that  would  more 
plainl}'  fix  the  jurisdiction  of  the  County  Court,  at  its  law  term, 
of  such  cases  as  the  one  here  considered. 

Even  conceding  that  this  case  might  be  included  under  the 
phrase,  ''settlement  of  estates  of  deceased  pers«)ns,"  found  in 
Sec.  5,  still  it  must  be  remembered  that  Sec.  5,  in  giving 
jurisdiction  at  the  probate  terms  of  the  County  Court  in  the 
matter  of  the  settlement  of  the  estate  of  deceased  persons,  and 
other  matters,  excepts  what  is  in  the  same  act  thereinafter 
otherwise  provided,  and  Sec.  7  s])ecifically  gives  the  County 
Court  jurisdiction  of  the  whole  class  of  cases  to  which  the 
one  in  controversy  in  this  suit  belongs,  and  declares  that  this 
jurisdiction  shall  be  exercised  by  the  County  Court  at  its  law 
terms.  We  think  the  Circuit  Court  held  correctly  that  the 
County  Court,  at  a  probate  term,  had  not  jurisdiction  of  the 
subject-matter  of  the  suit  of  Ai-minda  J.  Broom,  administratrix 
of  the  estate  of  John  Broom,  deceafc-ed,  versus  George  W.  Cojn- 
well;  jurisdiction  of  the  subject-matter  is  iust  as  neftftfiaarv  as 
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jurisdiction  of  tlie  person  of  the  defendant  in  order  to  a  valid 
judgment.  Whore  there  is  an  absence  of  jurisdiction  of  the 
subject-matter,  the  judgment  is  void  and  may  be  attacked 
collaterally. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Lawrence  Moore  et  al. 

V. 

Helen  R.  Williams  et  al. 

Practke — Motion  fo  Dismiss  Appeal — Heal  Property — Conveyance  in 

Consideration    of  Support  —  Homesteads-Reservation  —  Abandonment  — 

Failure  of  Consideration — Restitution, 

* 

1.  A  party  to  a  suit  can  not  enforce  a  portion  of  a  decree  which  is  in  hiR 
fa^  or  while  prosecuting  an  appeal  for  the  reversal  of  a  portion  of  the  same 
decree  which  is  adverse  to  him.. 

2.  In  the  case  presented  this  court  dismisses  the  appeal,  the  appellants 
having  secured  possession  of  the  premises  in  question  by  means  of  a  writ 
of  restitution  under  one  p:urt  of  the  decree  while  prosecuting  an  appeal  to 
reverse  it  as  to  part  thereof  adverse  to  them. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Franklin  County ;  the 
Hon.  B.  EL  Canby,  Judge,  presiding. 

Mr.  W,  H.  Williams,  for  appellants. 

Messrs.  George  C.  Eoss  and  Charles  H.  Layman,  for 
appellees. 

Since  the  appeal  was  perfected,  appellants  have,  in  con- 
formity to  that  same  decree  from  which  they  appealed,  asked 
for  and  obtained  their  writ  of  restitution,  and  have  actually 
taken  possession  of  the  lands,  with  its  crops,  and  ousted  appel- 
lee from  her  place;  then  they  perfect  their  appeal   to  this 
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court  seeking  to  reverse  another  part  of  the  same  decree 
which  ^ave  jud^yraent  against  appellants  for  $600,  and  making 
such  judgment  a  lien  on  the  lands  in  controversy.  For  proof 
of  this,  see  certified  copy  of  writ  of  restitution,  with  officer's 
return  thereon ;  also  affidavit  of  A.  D.  W.  Williams  as  to 
appellants  being  in  actual  possession  of  the  lands.  This,  they 
can  not  legally  do.  A  party  can  not  avail  himself  of  that  por- 
tion of  a  decree  which  is  favorable  to  him  and  secure  its  fruits, 
and  then  reverse,  in  an  appellate  court,  such  portions  as  mili- 
tate against  him.  If  a  decree  is  to  be  reversed  the  parties 
should  be  placed  in  statu  quo.     Holt  v.  Kees,  46  111.  181. 

When  a  party  accei)ts  the  benefits  of  a  decree,  he  can  not 
afterward  prosecute  a  writ  of  ^  error  to-  reverse  it  Such  an 
act  operates  as  an  estoppel,  and  may  be  treated  as  a  release  of 
errors.  Corwin  et  al.  v.  Shoup,  76  111.  p.  246  ;  see,  also,  Mor- 
gan V.  Ludd,  2  Gilm.  414;  Thomas  v.  Negus,  2  Gilm.  701; 
Austin  V.  Bainter,  40  111.  82. 

In  this  case,  appellants,  with  full  knowledge,  accepted  the 
fruits  of  a  decree  by  forcibly  ousting  appellee,  and  now  seek 
to  reverse  the  same  decree.  "Any  decisive  act  of  the  party, 
done  with  knowledge  of  his  rights  and  of  the  fact,  determines 
his  election  and  works  an  estoppel."  Bigelow  on  Estoppel 
(2d  Ed.),  p.  503. 

Eeeves,  J.  Appellants  filed  their  bill  in  chancery  against 
appellees,  alleging  that  on  the  27th  day  of  April,  188 1, Will- 
iam B.Finney  and  Helen  R.  Finney,  his  wife  (now  Williams), 
conveyed  by  warranty  deed  certain  lands  to  appellants.  The 
consideration  of  the  deed  was  expressed  to  be,  "  that  the 
grantees  herein  (appellants)  shall  provide  for  the  wants  of  and 
take  care  of  the  grantors  (William  B.  and  Helen  R.  Finney) 
during  their  natural  lives."  Before  Helen  R.  Finney  would 
sign  the  deed  she  required  that  this  provision  should  be  in- 
serted in  the  deed,  viz.:  "  It  is  further  agreed  that  this  deed 
is  not  to  exclude  H.  R.  Finney  of  her  rights  under  and  by 
virtue  of  the  homestead  laws  of  this  State."  The  bill  sets 
forth  the  death  of  William  B.  Finney  about  the  25th  day  of 
May,  1881,  and  that  Helen  R.  continued  in  possession  of  the 
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lands  until  aborit  April  10,  18S7,  when  she  married  A.  D.  W. 
Williams,  and  abandoned  the  lands  and  went  to  live  with  her 
husband  upon  his  lauds,  as  their  homestead;  that  because  of 
her  abandonment  of  the  lands  in  controversy,  and  for  other 
reasons  set  out  in  the  bilU  she  had  forfeited  the  right  of  home- 
stead reserved  to  her  bv  said  deed. 

Appellants  prayed  for  a  decree  declaring  an  extinguishment 
of  said  homestead  claim,  and  that  appellants  be  put  in  posses- 
sion of  said  lands,  and  to  this  end  that  a  writ  of  possession 
issue.  The  answer  of  Helen  R.  Williams,  appellee,  admits 
all  the  allegations  of  the  bill  except  the  alleged  abandonment 
of  the  lands  or  the  commission  of  waste,  which  she  speciiically 
denies,  Mrs.  WiUianis  also  tiled  a  cross-bill,  and  the  allega- 
tions  upon  which  she  sought  atiirmative  relief  were  that 
api^ellants  had  failed  and  refused  to  provide  for  the  wants  and 
take  care  of  the  said  William  B.  and  Helen  R.  Finney  during 
their  natural  lives,  and  that  she  had  been  compelled  to  meet 
these  wants  and  pay  for  the  necessary  care  out  of  her  own 
funds,  and  claiming  that  there  was  due  her  on  this 
account  the  sum  of  $1,451.50,  praying  for  a  decree  against 
appellants  for  that  amount.  Appellants  tiled  their  answer  to 
the  cross-bill,  and  denied  se?*iati7n  all  the  allegations  of  the 
cross-bill  upon  which  atiirmative  relief  was  sought.  After 
replication  to  the  answei-s  the  case  went  to  a  hearing  and 
decree.  The  decree  found  that  there  had  been  abandonment 
.by  Mrs.  Williams  of  her  homestead  in  the  said  lands  and 
decreed  the  same  to  be  extinguished,  and  that  appellants  were 
entitled  to  the  immediate  possession  of  eaid  lands,  and  ordered 
that  a  writ  of  restitution  issue,  etc.  The  decree  further  found 
that  appellants  had  wholly  failed,  neglected  and  refused  to 
provide  for  the  wants  and  take  care  of  appellee,  Ilelen  E.,  and 
that  she  had  been  compelled  to  rely  for  the  necessaries  of 
life  upon  her  own  efforts  and  the  charity  of  friends,  and  that 
the  reasonable  value  of  such*  necessaries  was  the  sum  of  §600, 
and  decreed  that  ti^jpellants  pay  her  that  sum  within  thirty 
days,  etc. 

An  appeal  was  prayed  and  allowed  to  this  court,  and  the 
record,  abstract  and  brief  filed  by  appellants  within  the  time 
required  by  law  and  the  rules  of  this  court. 
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On  the  7tli  day  of  September,  1888,  a  motion  was  made  by 
appellees  to  dismiss  tlie  appeal,  and  the  disposition  of  the 
motion  was  reserved  until  the  final  hearing.  The  motion  sets 
forth,  after  reciting  the  terms  of  the  decree,  that  on  the  19th 
day  of  June,  1888,  the  a})pellants  caused  to  be  issued  the  writ 
of  possession  ordered  by  the  decree,  and  on  the  28th  day  of 
June,  18S8,  the  sherifif  of  Franklin  county, by  virtue  of  said  writ, 
put  appellee,  Helen  R.  Williams,  out  of  possession  of  the 
lands  described  in  the  decree  and  put  appellants  into  posses- 
sion of  the  same.  A  copy  of  said  writ,  and  the  return  of  the 
sheriff  thereon,  duly  certified,  were  filed  in  support  of  the 
motion.  The  legal  ground  upon  which  the  motion  is  based 
is  that  a  party  can  not  avail  hinitelf  of  that  portion  of  a  decree 
which  is  favorable  to  him  and  secure  its  fruits,  and  then 
reverse,  in  the  Appellate  Court,  such  portions  as  militate 
against  him;  in  this  case,  that  appellants  could  not  avail 
themselves  of  that-part  of  the  decree  giving  them  the  right 
to  the  immediate  j>06session  of  the  land  in  controversy,  and 
the  aid  of  the  court  in  enforcing  this  right  by  a  writ  of  posses- 
sion, and,  after  securing  the  fruits  of  this  portion  of  the  decree, 
seek  a  reversal  of  that  part  of  the  decree  wliich  required  them 
to  pay  Ilrs.  Williams  ^000.  We  think  this  point  is  well 
taken.     Holt  v.  Reos,  46  111.  181;  Cor  win  v.  Shoup,  76  111.  246. 

The  appeal  will  be  dismissed  and  proceeds  awarded. 

Appeal  dismissed. 


Maria  Gallagher  et  al. 

V. 

Mary  Kilkeary  et  al. 

Pracf  ice—Mot  ion  to  Re- docket— Final  Decree— Freehold  Estate — Willf, 

Upon  a  motion  to  re-docket  a  cause  and  set  aside  the  final  order  entered 
therein  at  a  former  term  of  court,  this  court  holds  that  its  power  over  the 
riame  terminated  with  such  former  term,  and  that  further  action  on  its  part 
would  be  unauthorized  and  void. 
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.  [Opinion  filed  February  27,  1889.] 

In  brrob  to  the  Circuit  Court  of  St.  Clair  County;  the 
lion.  George  W.  Wall,  Judge,  presiding. 

Mr.  F.  C.  CooKKELL,  for  plaintiffs  in  error. 

Messrs.  Turner  &  Holder  and  B.  H.  Canby,  for  defend- 
ants in  error. 

Per  Cuinam.  This  is  a  motion  to  re-docket  the  canse  and 
to  set  aside  the  final  order  entered  in  the  cause  at  the  August 
term,  1888,  of  this  court,  reversing  and  remanding  the  cause. 

The  ground  of  this  motion  is  that  this  court  had  no  jurisdic- 
tion to  hear  tlie  cause  for  the  reason  that  the  will  involved  in 
the  case  devised  real  estate  in  fee  and  therefore  involved  a 
freehold. 

No  question  was  made  on  the  hearing  of  the  writ  of  error  in 
this  court  as  to  the  jurisdiction  of  this  court.  In  numer<his  cases 
of  the  same  kind  as  this  the  Appellate  Court  assumed  jurisdic- 
tion to  hear  and  decide  tlie  cas^s,  and  the  same  afterward 
were  taken  to  the  Supreme  Court,  and  the  latter  Qourt  in  none 
of  them  questioned  the  jurisdiction  of  the  Appellate  Court. 
Calvert  v.  Carpenter,  96  111.  p.  63;  Long  v.  Long,  107  111.  210; 
McMillan  et  al.  v.  McDill  et  al.,  110  111.  47;  American  Bible 
Soc.  V.  Price,  115  111.  623. 

These  cases  show  that  the  practice  of  both  the  Appellate  and 
Supreme  Courts  has  recognized  such  cases  as  within  the  juris- 
diction of  the  Appellate  Court. 

Whether  this  is  the  correct  practice  we  do  not  feel  called 
upon  now  to  decide.  It  is  suflicient  to  dispose  of  this  motion 
to  say  that,  whether  this  court  had  jurisdiction  of  the  case  or 
not,  it  has  passed  beyond  our  control  and  we  have  no  power 
to  set  aside  a  final  order  or  decree  of  this  court  made  at  a 
former  term  of  the  court. 

We  hold  that  our  power  over  the  case  ceased  when  the 
August  term  of  this  court  terminated  without  a  petition  for 
rehearing,  and  any  action  we  might  now  take  would  be  with- 
out authority  and  void. 

Motion  overruled. 


C02  Appellate  Courts  of  Illinois. 

Vol.  29.]  American  Central  Ins.  Co.  v.  Brown. 


American  Central  Insurance  Company 

V. 

SoPHRONiA  R.  Brown. 

Fire  Tusuravee—CondiNons—Tifle — Litigation — Sec.  85,  Practice  Act — 
Jicts  of  Agents — Proqf  of  Loss — Waiver, 

1.  Under  Sec.  85  of  the  practice  act  a  cau.<!e  ronst  be  considered  ai?  pend- 
ing during  two  years  from  tbo  time  the  same  was  reversed  and  remanded 
by  the  Supreme  Court. 

2.  When  such  cause  involves  the  title  to  real  estate,  the  insurance  of 
piich  property  by  an  agent  having  knowledge  of  such  reversal  amounts,  in 
the  absence  of  fraud  or  concealment,  to  a  waiver  of  a  condition  that  the 
policy  8hall  be  void  if  the  title  to  the  property  *\be  or  become  involved  in 
litigation.'* 

3.  The  failure  of  an  insurance  company  to  designate  the  error  in  a  pre- 
liminary proof  of  lass,  upon  the  existence  of  which  it  bases  its  refusal  to  piy, 
constitutes  a  waiver  thereof. 

[Opinion  filed  March  1,  1889.] 

Appeal  from  the  Circuit  Court  of  Franklin  Coiintv;  the 
Hon.  Oliver  A.  Hakker,  Judge,  presiding. 

Messrs.  D.  M.  Browning  and  W.  S.  Cantrkll,  for  appel- 
lant. 

Mr.  F.  M.  YouNGBLooD,  for  appellee. 

Phillips,  J.  Appellee  brought  her  action  on  a  policy  of 
insurance  issued  by  appellant. 

A  verdict  and  judgment  was  entered  in  appellee's  favor  and 
this  apjxial  brings  the  record  to  this  court. 

The  policy  contains  this  clause:  "This  policy  shall  be  void 
and  of  no  eflFect  if  the  title  to  the  property  insured  be  or 
become  involved  in  litigation."  The  appellant  sought  to  show 
a  breach  of  that  condition  to  avoid  liability. 

The  evidence  shows  that  the  Polar  Star  Lodge,  No.  652,  A. 
F.  and  A.  M.,  filed  a  bill  for  specific  performance  against 
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Isham  Harrison  and  wife  and  E.  J.  Brown,  the  husband  of 
appellee,  to  cause  a  deed  to  be  made  to  the  lodge,  of  the  lot 
on  which  the  insured  building  stood. 

A  decree  had  been  entered  adverse  to  the  defendants  in 
that  bill  ind  an  appeal  prosecuted  to  the  Supreme  Court, 
where  the  decree  entered  in  the  Circuit  Court  was  reversed 
and  the  cause  remanded. 

The  opinion  is  reported  in  116  111.  279.  During  the  pend- 
'  ency  of  that  litigation,  E.  J.  Brown,  one  of  the  defendants  to 
that  bill,  convejed  the  premises  to  his  wife,  the  appellee  here. 
J.  F.  Mason  was  an  agent  of  the  appellant  and  before  the 
reversal  applied  to  E.  J.  Brown  to  insure  the  building  and  was 
informed  the  title  to  the  premises  was  in  litigation. 

After  the  reversal  of  the  decree  Mason,  in  conversation  with 
E.  J.  Brown,  as  lie  testifies,  was  informed:  "We  have  beat 
our  suit  and  I  expect  I  had  better  take  out  a  small  policy  on 
the  building."  "Says  J,  'AH  right;  if  the  suit  is  decided  then 
the  property  is  insurable.'  I  had  heard  before  that  the  case 
had  been  carried  to  the  Supreme  Court  and  had  been  decided 
X  in  his  favor." 

He  further  states:  "What!  knew  would  not  be  very 
much;  that  is,  what  I  absolutely  knew.  I  knew  there  was  a 
suit  pending  between  the  parties  at  Mulkeytown  in  regard  to 
this  particular  property." 

E.  J.  Wright,  the  agent  of  appellee,  testifies:  "I  think  it 
was  as  much  as  five  or  six  months  before  that  time  (the  time 
of  issuing  the  policy)  Mr.  Mason  asked  me  if  I  wanted  insur- 
ance on  my  house,  and  I  told  him  it  was  in  litigation.  As  the 
case  was  not  decided  (it  was  in  the  S:ipreme  Court),  he  said 
no,  the  company  would  not  take  it.  Then  when  he  came  to 
town  the  time  I  did  insure,  he  was  speaking  about  it  again 
and  I  told  him  the  Supreme  Court  had  reversed  the  decision, 
and  that  it  was  all  right  and  my  wife  wanted  a  policy  on  it. 
He  said  all  right.  That  is  the  way  I  imderstood  him;  that  it 
was  all  right.     This  was  before  the  policy  was  issued." 

It  is  claimed  by  appellee  that  inasmuch  as  there  had  been 
a  reversal  of  the  decree  and  an  order  to  remand,  that  unless 
notice  was  given  and  the  cause  re-docketed,  it  can  not  be  said 
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that  the  title  to  the  property  was  in  litigation.  We  do  not 
assent  to  this  proposition;  as  by  section  85  of  the  pi-actiee  act, 
from  the  date  of  tiling  the  opinion  of  the  Supreme  Court  two 
years  are  given  to  either  party  to  file  the  transcript  before 
the  cause  shall  be  considered  as  abandoned;  and  during  that 
time  it  must  be  considered  as  pending. 

From  this  evidence  it  appears  that  the  agent  of  appellee, 
her  husband,  had  informed  the  agent  of  appellant  that  the 
title  to  the  property  was  in  litigation;  that  the  decree  was 
appealed  from ;  that  tlie  decree  of  the  Circuit  Court  had  been 
reversed  was  stated.  All  these  facts  were  known  to  the 
agent  of  appellant  when  he  issued  the  policy.  That  agent 
stiites  he  "had  heard  before  that  the  case  had  been  carried  to 
the  Supreme  Court  and  had  been  decided  in  his  favor." 
Then,  from  this  evidence,  the  agent  of  the  company  knew,  in 
reference  to  the  litigation,  that  the  title  to  the  premises  was 
involved;  that  a  decree  had  been  entered  and  appealed  from ; 
that  on  appeal  the  decision  of  the  6u])reme  Court  was  a 
reversal.  It  does  not  appear  that  any  other  fact  was  stated, 
or  any  concealment  of  facts  by  the  agent  of  appellee,  nor 
that  any  statement  was  made  not  already  known  to  the  agent 
of  appellant.  Then  it  must  be  held  the  comjiany  waived  that 
condition  of  the  policy.  The  F.  &  M.  Ins.  Co.  v.  Chestnut 
et  al.,  50  111.  Ill;  The  Andes  Ins.  Co.  v.  Fish,  71  111.  620; 
The  Atlantic  Ins.  Co.  v.  Wright,  22  111.  473.        ^ 

It  is  further  insisted  by  appellant  that  the  appellee  did  not 
furnish  proofs  of  loss  as  required  by  the  policy.  The  policy 
contains  this  clause : 

"  If  the  loss  sustained  be  upon  a  building,  the  insured  shall 
furnish  a  duly  verified  estimate  in  detail  by  a  reliable  and 
responsible  builder,  of  the  actual  cash  value  of  the  same  imme- 
diately before  the  fire,  or  the  damage  to  the  same  by  fire." 

In  the  proof  of  loss  furnished  by  appellee  with  other  affi- 
davits showing  loss  was  an  aflidavit  signed  by  T.  P.  Vanzandt 
and  Jesse  Barnett,  car]^enters  and  builders,  who  stated  thev 
had  examined  the  building,  and  do  "  estimate  the  cost  of  said 
building  at  one  thousand  dollars."  It  appears  that  Robert 
Gray,  an  adjuster  for  the  company,  had  visited  the  premises 
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and  on  November  29,  1886,  wrote  appellee  that  he  had  sub- 
mitted the  facts  to  the  general  adjuster,  and  saying:  "  As  we 
neither  admit  nor  deny  liability  under  your  policy  until  further 
investigation,  you  will  be  expected  to  furnish  your  own  proofs 
of  loss."  On  December  2,  1886,  D.  Eorick,  the  general 
adjuster,  wrote  appellee  the  company  had  been  informed  that 
at  the  time  of  the  insurance  and  loss,  the  title  to  the  property 
was  in  litigation,  and  she  was  not  the  unconditional  owner  of 
the  property  at  the  time,  and  saying:  "If  it  was  true  that 
the  property  at  either  of  the  times  referred  to  was  in  litiga- 
tion and  that  you  were  not  the  unconditional  and  sole  owner 
of  the  same  at  the  time  referred  to,  the  policy  is  void  and 
of  no  effect,"  and  further  saying  that  it  required  a  full  com- 
pliance with  all  the  conditions  of  the  policy  relating  to  pro- 
ceedings in  case  of  loss.  On  December  15th,  after  proof  of 
loss  had  been  furnished^  the  general  adjuster  returned  the 
same  to  appellee  and  wrote  her,  saying"  that  it  had  no  date," 
and  required  an  estimate  in  detail  of  a  reliable  and  responsible 
builder. 

It  appears  by  his  letter  of  December  18,  1886,  the  gen- 
eral adjuster,  D.  Rorick,  wrote  appellee  acknowledging  the 
receipt  of  what  pur|3orted  to  be  proofs  of  loss,  saying  "  that 
tliey  were  not  proofs  of  loss  in  accordance  with  the  conditions 
of  the  policy,  and  declined  to  accept  the  same,  and  saying  they 
were  held  subject  to  the  order  of  appellee. 
•  No  special  objections  to  the  proofs  of  loss  last  furnished  by 
appellee  are  pointed  out  by  that  letter.  The  rule  is  well  estab- 
lished that  if  an  insurance  conijmny  put  their  refusal  to  pay 
on  a  defect  of  the  preliminary  proofs  of  loss  and  suggest  no 
defects  in  such  proofs,  their  silence  will  be  held  a  waiver  of 
the  defects,  and  the  proofs  must  be  considered  as  having  been 
duly  made  according  to  the  conditions  of  the  policy.  The  P. 
M.  &  F.  Ins.  Co.  v.  Whitehall,  25  111.  466;  Great  Western 
Ins.  Co.  V.  Staaden,  26  111.  360.  In  the  Ins.  Co.  of  N.  A.  v. 
Hope,  58  111.  75,  it  was  held:  '*  The  objection  that  the  proofs 
of  loss,  when  presented  on  the  6th  day  of  May,  were  not  in 
conformity  to  the  conditions  of  the  policy,  does  not  aid  the 
cause  of  the  appellant     Only  a  general  objection  was  made 
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by  the  agent  when  the  proofs  were  presented,  and  no  specific 
defect  was  suggested  or  |K)inted  out.  The  rule  is,  if  the  proof's 
of  loss  are  insufficient  when  presented,  it  is  the  duty  of  the 
company  or  agent  to  give  notice  to  the  assured  of  the  spcciiSe 
defect.  And  if  the  com])any  or  agent  fail  to  point  out 
wherein  the  proofs  are  defective,  such  proofs,  notwithstanding 
a  general  objection,  will  be  deemed  sufficient." 

These  authorities  must  be  held  conclusive  of  this  question 
and  the  objection  to  the  proofs  of  loss  be  deemed  waived  by 
the  failure  of  the  agent  to  point  out  Sj^ecific  defects.  Finding 
no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  o^rmecL 


Franklin  MacVeagh  et  al, 

V. 

Bailey  &  Hanford. 

Trespnffs — Re/tiffal  fo  Leri/  on  Real  Estate — See,  IT,  Chap.  77,  Starr  dt 
C  Ilh  Stat, —  Waiver^  Undue  Haste — Damages^  Whether  Excessive. 

1.  In  order  to  take  advantage  of  Sec.  II,  Chap.  77,  Starr  &  C.  III.  Stat., 
a  debtor  must  furnish  the  officer  who  is  about  to  levy  upon  his  personal 
property  a  description  of  his  other  property  liable  to  sale  or  execution.  A 
failure  so  to  do  within  a  reasonable  time  will  be  considered  a  waiver  of  his 
rights  under  the  statute. 

2.  If  the  levy  is  made  with  undue  haste,  such  description  may  be  fur- 
nished within  a  reasonable  time  thereafter. 

3.  All  who  direct,  request,  advise  or  abet  an  officer  guilty  of  trespass  in 
the  execution  of  a  writ,  are  joint  trespassers  and  responsible  for  all  the 
damages. 

4.  A  person  who  sues  out  an  execution  and  gives  a  bond  of  indemnity  to 
the  sheriff  to  induce  him  to  make  a  sale,  is  within  the  rule.  One  who 
accepts  the  proceeds  of  the  illegal  act  is  aUo  within  the  rule. 

5.  In  an  action  to  recover  damages  for  improperly  closing  the  plaintiff* s 
place  of  business  under  an  execution,  the  time  consumed  by  a  motion  prose- 
cuted by  them  to  quash  the  levy  and  execution  may  be  taken  into  account 
in  the  assessment  of  damages. 

7.  It  is  not  necessary  to  prove  malice  in  order  to  sustain  a  recovery  for 
actual  damages  in  such  cases. 
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[Opinion  filed  March  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Jactson  County;  the 
Hon.  Oliver  A.  Harker,  Judge,  presiding. 

Appellees  were  indebted  to  Franklin  MacVeagh  &  Co.,  of 
Chicago,  and  had  executed  four  judgment  notes,  the  last  one 
maturing  November  17,  1886.  On  November  20,  1886,  John 
H.  Hamline,  as  attorney  for  MacVeagh  &  Co.,  had  judgment 
entered  by  confession  by  the  clerk  of  the  Circuit  Court  of 
Jackson  county,  Illinois,  on  those  notes,  to  the  amount  of 
$1,084.84,  and  execution  at  once  issued  and  delivered  to  him 
as  such  attorney.  He  placed  the  same  in  the  hands  of 
Leonard  Kennedy,  deputy  sheriff  of  Jackson  county,  and  tele- 
graphed to  Franklin  MacVeagh  &  Co.,  at  Chicago,  asldngthem 
to  wire  J.  S.  Hartline,  of  Makanda,  Illinois,  to  go  on  an  in- 
demnifying bond.  That  dispatch  was  sent  and  Kennedy  and 
Hamline  went  to  Makanda,  Illinois,  arriving  there  about  two 
o'clock,  and,  going  immediately  to  the  store  of  J.  S.  Hartline, 
got  liis  signature  as  surety  on  an  indemnifying  bond  to  the 
sheriff  to  indemnify  him  in  levying  on  the  goqds  of  Bailey 
&  Hanford.  That  bond  was  delivered  to  the  deputy,  who 
then  went  to  tlie  store  of  appellees  and  commenced  to  read 
the  execution  to  Bailey,  one  of  appellees,  and  while  so  read- 
ins^  it  Hamline  came  into  the  store.  Kennedv  then  demanded 
payment  of  the  amount  in  execution,  and  Bailey  replied  he 
could  not  then  pay  it.  Hamline  then  said  to  Bailey,  if  he  could 
pay  it  Monday  he  would  wait  over  until  that  day.  Bailey  then 
stated  he  could  not  pay  it,  whereupon  Hamline  said  he  would 
take  a  train  then  at  the  depot  and  return  to  Chicago,  and 
started  to  leave  the  room;  he  reached  the  door,  where  he 
turned  and  said,  '*  Carry  out  my  instructions,"  and  immedi- 
ately departed. 

Bailey  inquired  what  the  instructions  were,  and  the  deputy 
sheriff  replied,  "to  levy  on  the  stock  of  goods."  Kennedy 
testified  that  such  were  his  instructions.  Bailey  testified  that 
he  then  said:  "There  is  no  necessity  of  levying  on  the  goods 
and  shutting   up  the  store.     We   have  plenty  of  real  esfcite." 
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And  he  further  testifies,  "and  I  designated  the  lot  on  which 
the  store  stands,  a»d  the  brick  on  the  adjoining  lot.  I  spoke 
of  the  cooper-shop,  the  residence  in  town  and  farms  aronnd 
there,  on  which  there  was  no  incumbrance."  In  this  he  is  sub- 
stantially sustained  by  his  clerk,  G(?t)rge  E.  Scliwartz,  while  it 
is  denied  by  Kennedy.  Thereupon  a  levy  was  made  on  the 
stock  of  goods  in  the  store,  which  levy  was  about  three  o'clock 
in  the  afternoon,  and  about  five  o'clock  in  the  afternoon  the 
store  doors  were  closed  and  locked  and  the  key  taken  by  the 
deputy,  and  the  store  continued  closed  for  some  weeks. 

There  is  a  conflict  in  the  evidence  as  to  the  time  the  levy 
was  made,  though  the  weight  of  evidence  shows  the  levy  was 
made  about  throe  p.  m.  on  Saturday,  November  20, 1SS6.  On 
the  evening  of  that  day  Ilunford,  one  of  appellees,  inquired 
of  the  sheriff  if  lie  would  not  accept  a  forthcoming  bond,  and 
was  informed  by  him  that  he  would  consult  the  attorneys  and 
then  reply. 

The  sale  was  advertised  for  December  6th,  and  on  the  24th 
of  November  appellee  presented  the  defendant  descriptions  of 
various  real  estate  owned  bv  them,  with  abstracts  of  title 
tlicreto,  and  requested  that  the  levy  be  made  thereon,  which 
recpiest  was,  by  the  sheriff,  refused.  A  motion  was  made  in 
vacation  to  quash  the  levy  and  execution,  the  hearing  of  which 
was  deferred,  and  thus  the  sale  under  the  execution  on  the  day 
advertisod  was  prevented.  That  motion  to  quash  the  execu- 
tion and  the  levy  was  pending  until  the  5th  day  of  January, 
1887,  and  before  it  was  decided  appellee  paid  off  the  execution 
and  costs,  and  the  money  was  received  by  the  appellants. 

Appellees  bring  suit  to  recover  damages  by  reason  of  the 
refusal  to  levy  on  real  estate,  and  the  levying  instead  on  per- 
sonal property,  averring  that  the  goods  in  the  store,  while 
under  the  control  of  the  deputy  sheriff,  were  damaged,  and 
alleging  that  the  credit  of  appellees  was  injured,  and  make  in 
that  action  the  appellants,  Franklin  MacVeagh  &  Company, 
John  H.  Hamline  and  Leonard  Kennedy  defendants. 

A  trial  was  had  in  18S8,and  a  verdict  finding  the  defendant 
Kennedy  not  guilty,  and  the  other  defendants  guilty,  and 
assessing  damages.     On  motion  of  defendants  so  found  guilty 
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a  new  trial  was  awarded,  and  on  a  second  trial  the  defendants,  ^ 

Franklin  MacVeagh  &  Company  and  John  H.  Ilamline,  were 
found  gniltj  and  damages  assessed  bv  the  jury  at  §600,  in  the 
Circuit  Court  of  Jackson  County.  A  motion  for  a  now  trial 
was  overruled  and  judgment  entered  on  verdict. 

The  evidence  shows  that  at  the  time  of  this  levy  the  appel- 
lees were  owners  of  two  or  three  farms  in  Jackson  county, 
Illinois,  and  also  several  town  lots,  with  the  buildings  thereon, 
in  Makanda,  Illinois;  that  their  real  estate  was  worth  more 
than  $12,000. 

Messrs.  George  W.  Smith  and  Hamline  &  Scott,  for 
appellants.  ^ 

Bailey  &  Hanford,  prior  to  the  levy  and  after  notice  thereof, 
and  after  reasonable  opportunity  to  do  so,  failed  to  turn  out 
real  estate  to  be  levied  on,  and  to  furnish  SheriflE  Kennedy 
with  a  description  of  the  same. 

The  statote  providing  that  personal  pro|ierty  shall  last  be 
levied  on  was  early  construed  by  our  Supreme  Court  in  Bing- 
ham v.  Maxey,  15  111.  271. 

"By  this  statute  a  defendant  may  insist  that  his  personal 
property  and  the  land  on  which  he  resides  shall  not  be  taken 
in  execution  until  the  rest  of  his  proj)erty  in  the  county  is 
exhausted.  This  provision  is  made  for  his  benefit  and  he  may 
waive  any  right  under  it.  It  is  the  duty  of  the  sheriff  before 
he  proceeds  to  lev}'  an  execution,  whenever  practicable,  to 
notify  the  defendant;  and  it  then  becomes  the  duty  of  the 
latter,  if  he  claims  the  benefit  of  the  statute,  to  furnish  the 
officer  with  a  description  of  his  other  property  liable  to  sale 
on  execution.  If  he  has  notice  and  fails  to  furnish  such 
description  he  must  be  considered  as  waiving  his  rights  under 
the  statute,  and  the  sheriff  may  proceed  to  levy  on  any  of  his 
property  not  otherwise  exempt  from  execution.  *  *  *  It 
was  too  late  to  insist  upon  this  right  after  the  making  of  the 

levy." 

This  principle  was  applied  at  an  earlier  day  in  the  case  of 
Cook  V.  Scott,  1  Qilm.  342,  where  our  Supreme  Court,  in  con- 
struing a  similar   statute  granting  to  judgment   debtors  an 

Vol.  XXIX  39 
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exemption  of  a  certain  amount  of  personal  property,  held  that 
the  selection  must  be  made  before  the  levy  on  such  property; 
that  it  was  the  duty  of  the  officer,  before  proceeding  to  levy  on 
personal  property,  "  to  notify  such  defendant  of  his  having 
such  execution  in  his  hands,  if  practicable.  *  *  *  If  the 
defendant,  being  thus  notified,*  or  otiierwise  being  apprised  of 
the  execution  against  him  in  the  hands  of  the  constable,  and  of 
the  intended  levy,  neglect  or  refuse  to  make  such  selection, 
the  officer  may  at  once  proceed  to  levy  upon  any  of  tlie  prop- 
erty of  such  defendant  not  specifically  exempt  from  execution 
that  he  may  choose  to  take,  and  afterward  proceed  to  sell  the 
same  regardless  of  any  subsequent  claim  or  demand  by  such 
defendant  of  such  property  as  having  been  selected  by  him 
under  this  statute." 

The  case  of  Bingham  v,  Maxey,  supra^  is  cited  and  quoted 
from,  and  the  doctrine  approved  in  the  following  language  in 
People,  use  of,  etc.,  v.  Palmer,  46  111.  402. 

"  A  sheriff,  whenever  practicable,  should,  before  he  levies 
an  execution,  notify  the  defendant,  and  defendant,  upon  such 
notice,  if  he  claims  the  benefit  of  the  statute  which  exempts 
his  personal  property  from  sale,  must  furnish  the  officer  with 
a  description  of  his  other  property  liable  to  sale  on  execution 
or  he  will  be  considered  to  have  waived  his  rights  under  the 
statute." 

The  above  cases  are  all  reviewed  and  approved  in  Wright 
v.  Deyoe,  86  111.  492.  We  do  not  know  of  this  rule  having 
ever  been  qualified  even  in  this  State. 

Even  assuming  that  the  levy  was  made  before  Bailey  went 
to  see  Hanford,  and  that  Bailey  had  not  sufficient  notice  of 
the  same  and  did  not  have  any  opportunity  to  furnish  Ken- 
nedy with  a  description  of  the  firm's  property,  it  was  his  duty, 
under  the  law,  in  such  event,  to  furnish  the  sheriff  with  a  list 
of  that  property  at  the  earliest  opportunity.  •  Bingham  v. 
Maxey,  15  111.  291. 

If  he  had  offered  to  furnish  Kennedy  a  description  at  five 
o'clock,  when  he  came  back  from  the  country,  Kennedy  would 
have  been  obliged  to  accept  it  and  release  the  levy  without 
ever  having  turned  the  key  in  the  door. 
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lees. 


It  is  claimed  that  appellees  can  not  avail  themselves  of 
their  right,  under  the  statute,  to  have  personal  property  last 
taken  in  execution,  because  they  did  not,  at  the  time,  furnish 
the  officer  with  the  legal  description  of  the  property,  by  num- 
bers, they  desired  the  levy  to  be  made  on.  Now,  it  is  true, 
the  evidence  shows  that  no  legal  description,  by  numbers,  was 
given  to  the  officer,  yet  Bailey  pointed  out  to  him  the  property 
he  desired  him  to  levy  on  and  asked  him  to  make  such  levy. 
He  had  no  opportunity  to  do  more,  and  we  believe  he  did  all 
the  law  required  him  to  do,  especially  in  view  of  the  fact  that 
Kennedy  told  him  that  he  could  not  take  real  estate — that  he 
was  indemnified  to  levy  on  the  store.  Shear  v.  Reynolds,  90 
111.  238. 

The  right  to  have  personal  property  last  taken,  is  an  ab- 
solute right  given  to  the  execution  debtor  for  his  benefit,  and 
it  is  one  he  may  invoke  unless  he  has  in  some  way  waived  it. 
Was  there  any  waiver  in  this  case  ?  If  so,  when  and  by  whom 
was  the  right  waived?  Bailey  insisted  on  a  lev^y  being  made 
on  real  estate,  before  levy  was  made,  at  the  first  opportunity. 
The  officer  refused  on  the  ground  that  he  was  instructed  and 
indemnified  to  levy  on  the  store.  Houses  and  lots  to  four 
or  five  times  the  value  of  the. judgment  were  pointed  put, 
and  still  the  officer  refused  to  levy,  saying  he  had  to  follow 
instructions.  Was  this  a  waiver?  Was  it  not,  in  substance, 
saying,  "You  need  furnish  no  more  particular  description  by 
number  or  otherwise;  I  have  to  levy  on  the  store  anyhow;  I 
am  indemnified  and  have  my  instructions  " ?  Instead  of  a 
waiver  on  the  part  of  the  appellees,  we  insist  it  was  a  complete 
waiver  and  an  estoppel  on  the  part  of  the  appellants,  to  now 
insist  that  a  list,  by  legal  numbers,  of  the  real  estate  should 
have  been  furnished. 

Wright  V.  Deyoe,  86  111.  492,  and  Bingham  v.  Maxey,  15 
111.  291,  are  cited  by  appeilants  for  the  purpose  of  showing 
that  the  legal  description  should  have  been  furnished  the 
officer,  and  a  request  made  to  levy  on  the  property  described. 
Now,  a  close  examination  of  these  cases  will  show  that  they 
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proceed  on  the  theory  of  a  waiver  all  the  while,  and  undoubt- 
edly it  is  the  law  as  therein  announced,  that  had  Eailej  & 
Hanford  maintained  silence,  said  nothing  about  desiring  Icvj 
made  on  real  property,  and  under  such  circumstances  a  levy 
had  been  made,  they  would  have  waived  their  right  And  it 
may  be,  had  they  failed  to  furnish  a  legal  description  of  the 
pro;)erty,  if  asked  to  do  so,  that  would  be  a  waiver.  Yet  we 
can  not  believe  that  the  authorities  cited  maintain  the  theory 
that  it  is  necessary  for  execution  debtors  to  furnish  legal 
descriptions  when  plainly  told  in  advance,  by  the  officer,  that  it 
is  of  no  use  for  them  to  do  so;  that  he  has,  under  his  instruc- 
tions, to  levy  on  personal  property  anyhow.  Such  a  doctrine 
would  preclude  every  debtor,  unless  he  was  a  lawyer,  from 
availing  himself  of  this  rii^ht,  given  him  under  the  statute. 
Certainly  a  waiver  can  not  be  predicated  upon  such  evidence. 
A  waiver,  to  be  operative,  must  be  su]) ported  by  an  agree- 
ment founded  upon  a  valuable  consideration,  or  the  act  relied 
on  as  a  waiver  must  be  such  as  to  estop  a  party  from  insisting 
on  his  legal  rights.  Ripley  v.  JEtna  Ins.  Co.,  30  N.  Y. 
(3  Tiff.)  130-lt)4;  Merchants  Mut.  Ins.  Co.  v.  Lacroix,  45 
Tex.  158.  Viewed  in  the  light  of  the  above  authorities,  we 
do  not  believe  that  the  court  will  say  that  the  appellees 
waived  their  statutory  right. 

Assuming,  now,  that  it  is  the  duty  of  the  execution  debtors 
to  turn  out  real  estate  and  to  furuish  a  list  of  the  same  to  the 
officer  in  order  to  maintain  their  right  to  have  personal  pro[>- 
erty  last  taken,  how  stands  the  matter  as  to  an  estoppel  or 
waiver  of  the  right  of  appellants  to  now  insist  that  this  should 
have  been  done?  Kennedy,  the  deputy  sheriff,  did  not  put 
his  refusal  on  this  ground  at  the  time  the  levy  was  made,  but, 
as  we  have  seen,  refused  to  levy  because  lie  was  instructed  to 
levy  on  the  store.  His  objection,  then,  was  placed  on  an 
entirely  different  ground,  and  having  done  what  he  did  under 
instructions  of  appellants,  we  insist  that  they  can  not  now  set 
np  a  failure  to  furnish  a  list  of  real  estate  with  the  legal  num- 
bers. Wolf  V.  Willits,  35  111.  88 ;  The  People  v.  Admire, 
39  111.  252. 

Bailey  asked  the  sheriff  to  levy  on  real  property,  pointing 
it  out.     He  refused  on  the  gi'ound  that  he  was  instructed  to 
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Jevy  on  the  store.  This  certainly  relieved  the  execution 
debtors  from  the  necessity  of  furnishing  any  further  descrip- 
tion, in  order  to  preserve  their  rights. 

Phillips,  J.  By  the  provision  of  Sec.  11,  Chap.  77,  Starr 
&  C.  111.  Stat.,  **The  person  in  whose  favor  execution  is 
issued,  may  elect  on  what  property  not  exempt  from  execu- 
tion he  will  have  the  same  levied,  provided  personal  property 
shall  be  last  taken."  Under  a  statute  alntost  the  same  as  this 
the  Supreme  Court  of  this  State  held:  "This  provision  is 
made  for  his  benefit  (the  execution  debtor),  and  he  may  waive 
any  right  under  it.  It  is  the  duty  of  a  sheriff  before  he  pro- 
ceeds to  levy  an  execution,  whenever  practicable,  to  notify 
the  defendant,  and  it  then  becomes  the  duty  of  the  latter,  if 
he  claims  the  benefit  of  this  statute,  to  furnish  the  officer  with 
a  description  of  his  other  property  liable  to  sale  on  execution. 
If  he  has  notice  and  fails  to  furnish  such  description,  he  must 
be  considered  as  waiving  his  rights  under  the  statute,  and  the 
sheriff  may  proceed  to  levy  on  any  of  his  property  not  other- 
wise exempt  from  execution.  If  a  sheriff  levies  upon  the 
personal  property  or  homestead  of  the  defendant  without 
giving  him  notice  of  the  execution,  the  latter  may  still  insist 
upon  his  rit^lit  to  have  the  judgment  satisfied  out  of  his  other 
property.  But  he  must  in  such  case  furnish  the  sheriff  with 
a  list  of  that  property  at  the  earliest  opportunity."  Bingham 
V.  Maxey,  15  111.  290. 

While  it  is  incumbent  on  the  defendant  in  execution  to 
give  the  officer  having  the  execution  a  description  of  the 
property  to  be  levied  on,  yet  if  the  sheriff  having  the  execu- 
tion and  the  plaintiff  in  execution  manifest  a  purpose  and  a 
determination  to  levy  on  personal  property  and  exercise  such 
haste  in  making  the  levy  on  personal  property  that  time  to 
furnish  a  description  of  real  estate  is  not  given  to  the  defend- 
ant in  execution  after  the  notice  and  before  the  levy  is  made, 
it  would  not  create  a  waiver  of  the  right  of  the  defendant  in 
execution  to  have  real  estate  first  taken,  and  in  such  case  the 
furnishing  of  a  description  afterward,  within  a  reasonable  time, 
would  be  sufficient.     A  preponderance  of  evidence  here  shows 
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that  the  levy  was  made  within  a  few  minutes  after  the  notice, 
and  almost  immediately  after  the  defendant  in  execution, 
Bailey,  said,  "There  is  no  necessity  of  levying  on  the  ^oods 
and  sliutting  up  our  store,  we  have  plenty  of  real  estate," 
designating  the  lot  on  which  the  store  stands,  the  brick  on 
the  adjoining  lot,  the  cooper-shop  and  residence  in  town,  and 
the  farms  around  town.  Then,  under  this  haste  in  levying  on 
the  stock  of  goods,  with  a  refusal  to  accept  real  estate,  the 
descriptions  and  abstracts  being  made  and  tendered  on  the 
24:th  of  November  following — from  all  these  facts  together, 
there  accrued  to  appellees  a  right  of  action. 

The  appellants,  however,  insist  that,  inasmuch  as  Kennedy 
was,  on  the  first  trial,  acquitted, and  no  steps  taken  by  appellees 
to  have  a  new  trial  awarded  as  to  him,  no  action  can  be  sus- 
tained as  to  appellants,  the  plaintiffs  in  that  execution,  and  the 
attorney  who  directed  the  levy. 

While  Haraline  and  Kennedy  both  testify  that  there  was 
no  instruction  not  to  levy  on  real  estate,  yet  Kennedy  testifies 
that  he  was  instructed  by  Hamline,  the  attorney,  "to  levy  on 
the  goods  if  the  execution  was  not  paid,"  and  the  weight  of 
proof  shows  such  to  have  been  the  instruction  to  the  sheriff. 

Again,  while  going  to  appellees'  place  of  business  to  make 
the  levy,  Hamline  telegraphed  Franklin  MacYeagh  &  Co.  to 
wire  Ilartline  to  afford  Hamline  any  security  he  could,  and 
Franklin  MacYeagh  &  Co.  wired  Hartline  to  tliat  effect,  and 
Hartline,  when  Hamline  and  the  deputy  sheriff  called  at  his 
store,  made  out  an  indemnifying  bond,  which  was  delivered  to 
the  deputy,  who,  thereupon,  went  and  made  the  levy,  and 
when  the  execution  w^as  paid  off  in  order  to  have  the  goods 
released,  Franklin  MacYeagh  &  Co.  received  the  money. 

"It  is  a  general  rule  that  when  a  sheriff  or  constable  makes 
himself  liable  as  a  trespasser  in  the  execution  of  a  writ,  all  who 
direct,  request,  advise,  aid  or  abet,  are  joint  trespassers  and 
responsible  for  all  the  damages.  If  a  person  sue  out  execu- 
tion and  give  a  bond  of  indemnity  to  the  sheriff  to  induce  him 
to  sell  the  goods  of  another,  that  is  a  sufficient  interference  to 
subject  him  to  an  action;  so,  also,  if  he  ado|>t  the  acts  of  the 
sheriff  by  receiving  the  goods  or  money."  Wolf  v.  Boettchcr, 
64  111.  316. 
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The  jury  had  sufficient  evidence  to  find  Franklin  MacYeagh 
&  Co.  and  John  H.  Hamline  guilty. 

It  is  insisted  further,  however,  that  the  verdict  was  excess- 
ive. The  store  was  closed  from  tlie  20\]i  of  November  to 
the  6th  of  December,  provided  the  sale  had  been  made  with- 
out interruption  by  motion  to  quash.  The  motion  to  quash, 
however,  was  a  right  in  appellees,  and  their  action  in  asser- 
tion of  that  can  not  be  regarded  as  an  extension  of  the  time 
of  closing  the  store  beyond  what  wad  necessary  to  effect  the 
sale  of  the  stock  of  goods  under  the  execution;  but  such  sale 
was  what  appellees  were  endeavoring  to  prevent  and  had  a 
right  so  to  do,  and  in  the  assertion  of  such  right  of  endeavor- 
ing to  have  execution  and  levy  quashed,  the  store  was  kept 
closed  until  January  15th  following.  The  jury  also  has  the 
evidence  as  to  the  manner  and  extent  of  damage  to  the  goods 
and  of  the  injury  to  the  credit  of  appellees.  Accordingly,  wo 
see  no  reason  to  hold  that  the  damage  assessed  was  excessive, 
but  we  hold  that  the  evidence  appears  to  have  warranted  the 
damage  as  assessed.  It  is  still  further  insisted  that  there  is 
no  evidence  of  malice  on  the  part  of  appellants.  It  does  not 
appear  that  vindicatory  damages  were  assessed,  and  to  recover 
actual  damages  it  is  not  necessary  to  prove  motive. 

We   find   no   error   in   this  record  of  which  appellants  can 
complain,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Trustees  of  Schools,  Town  6,  Range  9,  of  Jasper 

County,  Illinois, 

V. 

Allie  Love  et  al. 

Practice — BuU  27— Motion  to  Re'docket'—Jurisdictiotu 

1.     This  court  has  no  power  to  Ret  aside  a  final  order  after  the  term  has 
expired  at  which  it  was  entered,  except  upon  petition  for  a  rehearing. 
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[Opinion  filed  March  1,  1889.J 

Appeal  from  the  Circuit  Court  of  Jasper  County;  the  Hon. 
William  C.  Jones,  Judge,  presiding. 

Messrs.  Gibson  &  Johnson  and  1'ithian  &  Jack,  for 
appellant. 

Messrs.  James  M.  Honey  and  Geokgb  N.  Pakkeb,  for 
appellees. 

Per  Curiam.  The  record  in  this  case  was  filed,  with 
abstracts  and  brief  of  appellant,  in  this  court  to  the  August 
term,  1887.  The  record  of  the  clerk  shows  that  he  mailed 
to  attorneys  for  appellees  a  copy  of  the  abstract  August  28, 
1887.  No  brief  was  filed  by  appellees  and  the  case  was 
reversed  and  remanded  under  rule  27  of  this  court  at  said 
August  term  of  this  court. 

At  the  present  term  a  motion  is  made  by  appellees  for 
leave  to  re-docket  the  cause,  with  the  view  of  further  moving 
the  court  to  vacate  the  order  entered  at  the  August  term, 
1887,  reversing  and  remanding  the  cause,  and  to  dismiss  the 
appeal.  The  ground  urged  for  this  motion  is  that  the  decree 
of  the  Circuit  Court  appealed  from  was  rendered  at  the 
December  term,  1886,  from  which  an  appeal  was  prayed  by 
appellant  and  allowed  to  this  court,  and  that  the  record  should 
have  been  filed  in  this  court  on  or  before  the  second  day  of 
the  February  term,  1887,  of  this  Qourt,  whereas  it  was  not 
filed  until  June  9,  1887,  and  therefore  this  court  did  not 
acquire  jurisdiction  of  the  cause.  .  There  is  nothing  in  the 
record  filed  in  this  court  showing  the  date  of  the  adjourn- 
ment of  the  Jasper  Circuit  Court  at  its  December  term, 
1886,  and  it  is  not  sliown  now  in  support  of  this  motion,  either 
by  affidavit  or  by  the  certificate  of  the  clerk  of  the  Circuit 
Court  of  Jasper  county,  that  the  December  term,  1886,  of 
said  Circuit  Court  was  adjourned  more  than  ten  days  prior  to 
the  day  fixed  by  law  for  the  February  term,  1887,  of  this 
court.     But   waiving  this   point   and   assuming,  what  is  not 
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shown,  that  the  record  should  have  been  filed  in  this  court  to 
its  February  term,  1887,  we  adhere  to  the  views  expressed  in 
the  opinion  filed  at  the  present  term  in  the  case  of  Gallagher 
V.  Kilkeary  {ante  p.  600)  to  the  effect  that  this  court  has  no 
power  or  authority  to  set  aside  a  final  order  after  the  term 
has  terminated  at  which  the  order  was  made,  except  upon  a 
petition  for  rehearinor.  It  can  not  be  said  that  it  was  the 
fault  of  this  court  that  the  error  now  complained  of  was  not 
discovered  at  the  time  the  case  was  heard.  The  attorneys  for 
appellees  had  notice  that  the  appeal  was  pending,  in  so  far  as 
the  receipt  of  copy  of  abstract  would  give  such  notice,  and 
had  they  then  called  the  court's  attention  to  the  alleged  want 
of  jurisdiction  the  difficulty  which  they  are  confronted  with 
would  not  have  ai*isen.  The  motion  to  re-docket  the  cause  is 
denied. 

Motion  denied. 


William  W.  Foster  and  W.  R.  Foster 

V. 

Thomas  W.  Raymond  &  Company. 

Negotiable  Instrumenta — Promissory  Note — Payment — Tender —  Ver- 
dict, 

In  an  action  upon  a  promissory  note,  it  being:  contended  that  the  same 
had  been  paid  in  part,  this  court  holds  that  the  evidence  sustains  the  verdict 
for  the  plaintiff. 

[Opinion  filed  March  1,  1889.] 

In  errob  to  the  Circuit  Court  of  Marion  County;  the  Hon. 
William  II.  Snyder,  Judge,  presiding. 

Messrs..  W.  &  E.  L.  Stoker  and  Anthony  Thornton,  for 
plaintiffs  in  error. 

Mr.  Henry  C.  Goodnow,  for  defendants  in  error. 
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Where  the  evideuce  is  conflicting,  and  the  jury  is  properly 
instructed,  a  new  trial  will  not  be  granted^  but  the  verdict 
must  be  relied  ou  as  settling  the  controverted  facts.  Simons 
V.  Waldron,  70  111. -281;  Sidles  v.  Caruthers,  88  111.  458; 
Summers  v.  Stark,  7G  111.  208;  Gravett  v.  Mugge,  89  111.  218. 

Where  the  testimony  is  conflicting,  the  Supreme  Court  will 
not  interfere  with  the  finding  of  the  jury  merely  because  it 
would  be  better  satisfied  if  the  verdict  had  been  for  the  other 
party.  Varner  v.  Yarner,  69  111.  445;  Plnmmer  v.  Rigdon, 
78  111.  222;  McClelland  v.  Mitchell,  82  111.  35. 

Under  our  system  of  practice,  this  court  will  not  reverse  a 
judgment  and  set  aside  a  verdict  unless  com|>elled  from  the 
want  of  evidence,  or  its  manifest  weakness  and  insufficiency, 
to  sustain  the  finding.  Even  if  the  evidence  is  slight,  it  will 
not  require  a  reversal.  The  court  will  not  lightly  disturb  the 
finding  of  a  jury  whose  province  it  is  to  find  the  facts,  when 
the  judge  trying  the  case  approves  of  the  verdict,  by  refusing 
a  new  trial.  C,  B.  &  Q.  K.  R.  Co.  v.  Lee,  87  111.  454;  Com. 
M.  L.  Insurance  Co.  v.  Ellis,  89  111.  516;  Addems  v.  Suver, 
89  111.  482;  Blake  v.  McMuUen,  91  111.  32;  Calvert  v.  Car- 
penter, 96  III.  63. 

A  verdict  will  not  be  disturbed  unless  it  is  manifest  that 
the  jury  have  mistaken  the  evideuce,  or  have  been  governed 
by  passion  or  prejudice.  It  is  not  sufficient  that  the  whole 
evidence  produces  doubt  as  to  which  party  was  entitled  to 
recover.  Chapman  v.  Burt,  77  111.  337;  Stickel  v.  Otto,  86 
111.  161. 

Phillips,  J.  This  is  an  action  in  assumpsit  to  recover  the 
amount  of  a  promissory  note  for  $500  made  by  appellants  to 
appellees. 

The  defense  was  payment  of  $475,  and  tender  of  $25.80,  the 
balance  of  the  note.  The  verdict  was  for  appellees  for 
$540.88  and  judgment  entered  thereon,  which  is  brought  to  this 
court  by  appeal.  The  error  assigned  is  that  the  verdict  is 
contrary  to  the  law  and  the  evidence. 

The  appellants  insist  that  preponderance  of  the  evidence 
shows  the  payment  of  $475  on  the  19th  of  July,  1886.     We 
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have  carefully  considered  the  evidence  in  this  case  as  pre- 
sented by  the  very  full  abstract,  and  have  also  examined  the 
bill  of  exceptions  as  presented  by  the  record.  Without  enter- 
ing into  a  discussion  of  that  evidence,  we  are  of  opinion  that 
the  evidence  before  the  jury  did  not  show  the  payment  as 
claimed  by  the  defendants,  and  the  verdict  was  in  accordance 
with  the  evidence.  Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 


Nicholas  McCracken 

V. 

Clovis  Soucy. 

Municipal  Corporation 9 — Election  of  Supervisor — Officer  de  Facto — Com- 
tnons — Schools — Pleading. 

1.  An  election  held  in  the  usual  place,  called  by  the  officer  designated 
by  the  law  to  perform  that  duty,  and  at  the  time  duly  fixed  therefor,  consti- 
tutes the  only  election  provided  for  by  law,  although  a  majority  of  the  legal 
voters  Tot^  at  another  meeting  on  the  same  day,  called  by  an  unauthorized 
person  and  at  an  unusual  place. 

2.  It  is  proper  to  sustain  a  demurrer  to  special  pleas  coupled  with  the 
general  issue  when  they  raise  an  issue  which  is  immaterial. 

3.  The  expenditure  of  funds  coming  to  the  hands  of  a  de  facto  officer 
for  an  unauthorized  purpose,  is  no  defense  to  an  action  to  recover  the  same 
though  such  expenditure  is  for  a  useful  purpose. 

4.  Public  funds  expended  by  such  officer  for  lawful  purposes  can  not 
afterward  be  recovered  from  him. 

[Opinion  filed  March  14,  1SS9.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  R  A.  Halbert,  for  appellant. 

Messrs.  Koerneb  &  Hornek,  for  appellee. 
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Phillips,  J.  This  is  au  action  of  assmnpsit  for  money  had 
and  received.  A  trial  was  had  before  the  judge  without  a 
jury,  a  verdict  and  judgment  for  plaintiff  for  $1,251.71,  and 
the  defendant  appealed. 

The  evidence  shows  that  appellee  was  elected  supervisor  of 
the  village  of  Cahokia  in  March,  188i.  Under  the  law  the 
supervisor  is  the  proper  officer  t<5  call  an  election  for  the  choice 
of  his  successor.  The  term  of  office  of  the  supervisor  for 
the  village  ia  made  two  years.  As  such  supervisor  appellee 
called  an  election  for  the  time  fixed  by  law,  in  March,  1886, 
to  be  held  at  the  usual  place  for  holding  elections.  An  elec- 
tion was  also  called  for  a  like  purpose  by  appellant,  who 
claimed  to  be  supervisor  of  the  village,  which  election  was  to 
take  place  at  a  different  point  from  that  appointed  by  appellee, 
but  at  the  same  time. 

The  right  of  appellee  to  the  office,  from  the  election  of 
1884,  for  the  term  ensuing,  has  been  determined  by  the  Su- 
preme Court  of  this  S:ate,  in  Soucy  v.  The  People,  etc.,  ex 
rel.  McCracken,  116  111.  109.  At  the  election  held  at  tlie 
])lace  appointed  by  ap])ellee  he  was  re-elected  supervisor.  At 
ihe  place  of  election  api)ointed  by  appellant,  appellant  was 
elected  supervisor  by  a  majority  of  the  votes  of  the  village; 
but  the  election  held  at  the  usual  place  for  holding  elections, 
called  by  the  officer  designated  by  the  law  to  call  the  election, 
and  at  the  time  fixed  by  law  for  the  election,  must  he  regarded 
as  the  only  election  held  as  provided  by  law,  and  the  person 
elected  by  the  ballots  there  cast  must  be  held  to  be  duly 
elected.  The  certificate  of  the  judges  and  clerk  of  that  elec- 
tion shows  that  a[)pellee  was  duly  elected  supervisor  for  the 
term  commencing  March,  1886. 

During  the  term  from  Marcii,  1884,  appellant,  assuming  to 
act  as  supervisor,  collected  certain  moneys  for  commons  leased 
by  him  as  such  supervisor,  in  the  sum  of  $1,643.  He  also 
collected  certain  moneys  derived  from  the  sale  of  commons, 
in  the  sum  ot  $1,251.71.  Appellee,  after  his  election  in  1886, 
brought  suit  to  recover  the  money  so  collected  by  appellant. 
Appellant  filed  the  general  issue  and  two  special  pleas.  To 
the  special  pleas  a  demurrer  was  sustiiined,  which  appellant 
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assigns  as  error.  The  special  pleas  were  that  the  defendant 
was  supervisor  at  the  time  of  suit  and  trial.  Under  the  plea 
of  the  s^reneral  issue,  the  riglit  of  the  plaintiff  to  recover  must 
be  shown.  To  be  entilted  to  recover  money  due  to  liim  as 
supervisor,  he  must  show  thnt  he  was  such  supervisor.  The 
general  issue,  therefore,  raised  the  question  ;  and  the  defend- 
ant's special  pleas,  averring  that  the  defendant  was  supervisor, 
presented  an  issue  that  was  immaterial.  The  demurrer  to 
such  special  pleas  was  properly  sustained. 

Appellant  insists  it  was  error  to  render  judgment  against 
him  for  $1,251.71,  contending  that  the  money  had  been  paid 
out  for  the  support  of  the  schools  of  the  village. 

By  Sec.  7  of  the  act  of  1874,  Bowman's  Compilation, 
page  24,  only  the  interest  arising  from  the  sale  and  conve^y- 
ance  of  commons  in  fee  can  bo  used  for  any  purjx^se.  No 
authority,  therefore,  existed  in  any  one  to  use  tlie  princiral  so 
derived,  and  the  use  of  such  principal  being  unauthorized  for 
any  purpose,  it  does  not  help  the  cause  of  appellant  that  he  paid 
out  such  sum  for  a  purpose  that  was  useful.  Such  sum  so 
derived  should  still  remain  in  the  hands  of  the  supervisor,  and 
there  was  theiefore  no  error  in  entering  judgment  against  the 
appellant  for  the  sum  of  $1,251.71. 

Appellee,  on  the  other  hand,  assigns  as  cross-error  the  refusal 
of  the  court  to  find  his  verdict  and  enter  judgment  for  the 
sum  of  $1,643  in  addition  to  the  amount  for  which  judgment 
was  rendered.  That  sum,  $1,643,  was  received  by  appellant 
for  commons  leased  by  him,  he  assuming  to  act  during  the 
term  from  March,  1884,  as  a  de  facto  su]>ervisor. 

By  Sec.  4  of  the  act  of  1841,  page  10,  and  by  Sees.  7,  8  and 
9  of  the  act  of  1874,  Bowman's  Compilation,  page  24,  'the 
money  derived  from  the  lease  of  commons  may  be  used  for 
the  support  of  the  schools  of  the  village.  The  evidence 
shows  that  the  sum  of  $1,643,  and  even  a  much  larger  sum,  was 
paid  out  by  appellant  for  the  support  of  the  schools  of  the 
village,  and  so  to  use  that  money  was  authorized  by  law.  The 
mere  fact  that  it  was  paid  out  by  a  de  facto  officer  would  not 
authorize  a  judgment  against  such  officer,  the  use  of  the  money 
being  legal.     Neither  would  the  fact  of  the  receipt  of  such 
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money  by  such  de  facto  officer  authorize  a  judgment  against 
him,  the  money  having  been  paid  out  by  him  in  pursuance  of 
law. 

Wo  therefore  find  no  error  in  the  record,  and   the  judg- 
ment is  affirmed. 

Judgment  affirmed. 


The  Belleville  Savings  Bank 

V. 

SusANA  Reis  et  al. 

Mortgages — Foreclosure — Cross-Bill — Decree  Pro  Confesso — Motion  fo 
Vacate — Petition  for  Rehearing  ^Practice — Default — Time  of  Entry, 

L  Under  a  rule  to  answer  by  a  certain  day  named,  the  time  expires  so 
as  to  justify  a  default  upon  the  opening  of  court  on  that  day. 

2.  A  mortjrage  and  note  offered  in  evidence  in  the  court  below  upon 
p9tition  for  rehearing,  the  same  having^ been  previously  decreed,  satisfied 
and  discharged,  were  properly  excluded. 

3.  An  application  for  rehearing  made  at  the  second  term  after  decree 
entered,  comes  too  late. 

[Opinion  filed  March  1,  1889.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
lion.  Amos  Watts,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  appellant. 

The  default  on  the  cross-bill  was  taken  and  a  decree  entered 
before  the  rule  to  answer  had  expired.  The  rule  to  answer 
was  "by  next  Tuesday,"  and  under  it  the  defendant  had  all 
of  that  day  to  comply.  Higley  v.  Gilmer,  3  Montana,  433; 
Oxley  V.  Bridge,  1  Dong.  67. 

The  cross-bill  was  a  mere  adjunct  of  the  original  bill  and  a 
decree  j^r^  confesso  thereon  might  be  set  aside  for  any  reason 
at  any  time  before  the  hearing  of  the  cause.     The  two  bills 
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make  but  one  case  and  that  case  is  not  disposed  of  while  the 
original  bill  is  pending.     Fleece  v.  Russell,  13  III.  31. 

The  decroQ  pro  oonfesso  was  merely  an  interlocutory  order 
60  long  as  it  did  not  dismiss  the  original  bill,  as  might  have 
been  done  under  Sec.  33  of  the  chancery  act. 

If  upon  a  default  it  is  found  that  the  facts  as  alleged  against 
the  defendant  are  not  sufficient  to  entitle  complainant  to  relief, 
the  decree  will  be  reversed.  Madison  Co.  v.  Smi.h,  95  111. 
328. 

Messrs.  Charles  P.  Knispel  and  Alonzo  S.  Wilderman, 
for  appellee. 

The  rule  to  answer,  taken  at  the  February  term,  was  to  an- 
swer by  the  next  Tuesday;  as  such  a  rule  has  always  been 
construed  to  mean  that  the  answer  was  to  be  tiled  before  the 
case  is  called  on  the  day  limited  the  default  was  not  prema- 
turely entereJ.  Clark  v.  Ewing,  87  111.  344;  Webster  v. 
French,  12  III.  302. 

In  case  of  default  the  presumption  is  in  favor  of  the  ruling 
of  the  Circuit  Court.     Carter  v.  Rodewell,  108  III.  357. 

Appellant  having  filed  a  demurrer  to  the  cross-brll,  which 
was  overruled,  it  was  not  necessary  to  enter  a  rule  on  it  to 
answer  the  amended  cross-bill,  but  was  a  matter  of  discretion, 
to  do  80.     Gregg  v.  Brown,  67  III.  525. 

Appellant  is  not  in  a  position  to  object.  It  never  filed  an 
answer.  The  decree  on  amended  cross-bill  was  made  April  6, 
1886,  at  the  February  term  of  court,  and  duly  entered.  At 
the  next  succeeding  term,  May  term,  1886,  no  steps  whatever 
were  taken  by  appellant.  Late  in  the  September  term,  1886, 
viz,  on  November  29,  1886,  the  motion  to  set  aside  decree  on 
cross-bill  was  filed,  and  even  that  was  not  accompanied  by  an 
answer,  but  only  by  a  demurrer. 

To  set  aside  a  default  for  want  of  an  answer,  an  affidavit, 
clearly  and  specifically  setting  forth  the  reasons  for  the  mo- 
tion, and  an  answer  accompanying  the  same,  should  be  pre- 
sented with  the  application.  Affidavits  must  show  vigilance, 
and  the  answer  a  meritorious  defense.  Smith  v.  Brittenham, 
88  111.  291;  Burge  v.  Burge,  88  III.  164;  Grubb  v.  Crane,  4 
Scam.  105. 
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Reeves,  J.  Appellant  filed  a  bill  against  appellees  to  fore- 
close a  mortgage.  Appellees  interposed  an  answer  to  the  bill, 
alleging  that  the  mortgage  sought  to  be  foreclosed  had  been 
satisfied.  Subsequently  appellees  tiled  by  leave  a  cross-bill 
asking  for  a  decree  of  cancellation  of  the  mortgage,  and  sur- 
render of  the  note.  Upon  this  cross-bill  there  was  a  decree 
entered  bv  default  at  the  Februarv  term,  18^6,  of  the  Circuit 
Court.  At  the  May  term  of  the  Circuit  Court  nothing  was 
-done  in  the  case.  At  the  Septembar  term,  1886,  of  the  Cir- 
cuit Court  the  ap{)ellant  tendered  a  demurrer  to  the  cross- 
bill, and  moved  to  vacate  and  set  aside  the  decree  pro  con- 
fesso^  entered  upon  the  cross-bill.  This  motion  the  Circuit 
Cburt  denied,  and  thereupon  the  appellant  asked  for  a  hearing 
on  the  original  bill,  and  tendered  the  note  and  mortgage 
therein  described  as  evidenco,  but  the  court  refused  to  hear 
the  evidence.  Thereupon  appellant  moved.for  a  rehearing  of 
the  cause,  which  motion  was  denied  by  the  court.  The  fii"st 
question  brought  to  our  {ittention  is  the  denial  of  the  motion 
of  appellant  to  vacate  and  set  aside  the  decree  entered  upon 
the  cross-bill  at  the  February  term,  1886.  We  have  examined 
the  certificate  of  the  evidence  heard  by  the  court  upon  the 
motion  to  vacate  and  set  aside  the  decree  entered  at  the  Feb- 
ruary term,  1886,  upon  the  cross-bill,  which  is  incorporated 
in  the  record,  and  fail  to  discover  any  sufficient  foundation 
upon  which  said  motion  should  have  been  granted.  The  rule 
to  answer  the  cross-bill  required  an  answer  to  be  filed  on  a 
certain  Tuesday.  The  default  was  entered  on  that  day.  A|  - 
pellant  contends  that  it  had  all  of  that  day  to  answer,  and  that 
the  default  was  prematurely  entered.  We  do  not  sounder- 
stand  the  practice  in  this  State.  In  Clark  v.  Ewing,  87  111. 
344,  it  was  expressly  held  tliat  when  a  rule  to  plead  was  by  a 
certain  day  named,  the  time  expired  on  the  opening  of  court 
on  that  day,  so  far  at  least  as  to  justify  a   default  on  that  day. 

We  find  nothing  in  the  rule  of  the  Circuit  Court,  incorpo- 
rated in  the  certificate  of  evidence,  that  conflicts  with  this 
rule  of  practice. 

We  are  therefore  of  the  opinion  that  if  the  application  to 
vacate  the  decree  had  been  entered  at  the  term  when  the 


Fourth  Difiteict — Febicuaky  Term,  1888.  625 

ft 

Belleville  Saving  Bank  v.  Reis. 

decree  was  rendered,  tliis  ground  would  not  alone  have  been 
6ufficient  to  warrant  the  court  in  setting  aside  the  decree.  No 
other  ground  is  shown  upon  an  apphcation  to  vacate  the 
decree  at  the  second  term  after  it  was  entered. 

The  alleged  error  in  the  action  of  the  court  below,  in  not 
admitting  the  note  and  mortgage  in  evidence  uix)n  a  hearing 
of  the  original  bill,  after  the  motion  to  vacate  and  set  aside 
the  decree  was  denied,  is  not  well  taken.  It  must  be  con- 
ceded that  while  this  decree  stood  and  was  in  force  the  courts 
could  not  admit  the  mortgage  and  note  described  in  the  orig- 
inal bill  in  evidence,  for  by  tlie  decree  the  mortgage,  and  tlie 
note  it  was  given  to  secure,  were  declared  satisfied  and  dis- 
charged. 

The  application  for  a  rehearing  of  the  cause  was  certainly 
made  too  late  under  any  rule  of  chancery  practice  with  which 
we  are  familiar.  It  is  further  claimed  tliat  one  provision  of 
the  decree  relating  to  the  cancellation  of  the  $4,000  note  and 
the  trust  deed  given  to  secure  it  was  unwarranted  upon  the 
allegations  of  the  cross-bill,  and  in  this  particular  at  least  the 
decree  was  erroneous.  Even  if  we  concede  this  |X)int  to  be 
well  taken,  it  should  be  remembered  that  the  appeal  taken  in 
this  case  only  brings  before  us  for  consideration  the  orders  of 
the  court  made  at  the  September  term,  1S86.  These  orders 
were,  first,  the  denial  of  appellant's  motion  to  vacate  and 
set  aside  the  decree  ^r^?  confesso  entered  upon  the  cross-bill  at 
the  February  term,  1886;  second,  the  refusal  of  the  Circuit 
Court  to  admit  in  evidence,  upon  a  hearing  of  the  original 
biPjthe  note  and  mortgage  to  foreclose  which  the  original  bill 
was  filed;  and  third,  the  denial  of  the  mo.tion  for  a  rehearing 
of  the  cause.  The  decree  pro  coyifesso  upon  the  cross-bill  is 
not  brought  up  for  review  by  this  appeal,  and  not  being 
before  us  we  can  not  consider  it.  Freeman  v.  Freeman,  ^% 
111.  53;  Smith  v.  Brittenham,  88  111.  291.  % 

The  orders  made  by  the  Circuit  Court  which  are  brought 
before  us  by  this  appeal  are  affirmed. 

•  Orders  affirmed. 

Vol.  XXTX  40 
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Brown,  Graves  &  Co. 

V. 

James  P.  Alexander. 

Gaming  Contracts — Board  of  Trade— Options — Action  on  Not fB- Illegal 
Consideration — Pleading. 

1.  In  an  action  on  promissory  notes,  a  plea  to  the  eifect  that  thpy  were 
given  for  money  due  on  piming*  contractR  connected  with  certain  deaiinir^ 
in  options,  presents  a  fi^ood  defense  without  regard  to  where  the  notes  were 
made  or  were  payable. 

2.  In  the  case  presented,  as  it  does  not  appear  that  there  was  to  be 
any  delivery  of  grain  under  the  contracts  in  question,  and  as  it  is  clear  th«it 
settlements  were  to  be  made  on  the  basis  of  differences  in  values,  this  court 
holds  that  the  transactions  between  the  parties  were  of  an  illegal  character, 
and  declines  to  interfere  with  the  judgmei^t  for  the  defendant. 

[Oi^inion  filed  March  1,  1889.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  tlie 
lion.  George  W.  Wall,  Judge,  presiding. 

« 

Messrs.  Koerner  &  Horner  and  Francis  A.  Kiddle,  for 
appellant. 

The  testimony  of  Mr.  Graves  sustains  the  -validity  of  tlie 
consideration  of  these  notes  and  the  course  of  dealing  between 
the  parties  in  every  essential  particular.  He  shows  that  tho 
only  "  option"  that  existed  in  any  of  the  contracts  made  by 
the  plaintiffs  for  the  defendant  related  to  a  right  reserved  or 
held  by  the  seller,  under  whicli  he  might  select,  at  his  pleasui*e, 
any  business  day  of  the  month  for  which  the  grain  was  sold, 
on  which  to  deliver  the  grain,  and  make  good  his  contract. 

That  such  an  "  option,"  relating  merely  to  the  time  of 
delivery,  is  entirely  legal,  is  undisputed.  Logan  v.  Musick,  81 
111.  416;  Harris  v.  Turubridge,  83  N.  Y.  99. 

"  Options  to  buy  or  sell  at  a  future  day"  are  illegal;  but 
contracts  wherein  the  only  option  is  the  time  when,  during  the 
month,  the  delivery  shall  be  made,  are  valid.  White  v.  Barber, 
123  U.  S.  392. 
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Whatever  Alexander's  purposes  were,  they  were  unknown 
to  plaintiffs.  His  secret  intentions  can  not  give  color  to  their 
conduct,  or  impugn  the  validity  of  their  contracts.  He 
ordered  them  to  buy  grain  and  they  executed  the  order  and 
reported  the  fact.  Was  it  their  business  then  to  inquire  what 
purpose  he  had  for  the  grain  ?  Or  whether  he  intended  to  sell 
it  again,  and,  if  so,  when  ?  The  theory  of  the  defeuse  would 
seem  to  so  indicate.  But  the  bare  statement  of  such  a  propo- 
sition fehows  its  absurdity. 

Tlie  case  of  Bangs  v.  Hornick,  30  Fed.  Eep.  98,  is  so  nearly 
iu  line  with  the  case  at  bar,  and  so  aptly  illustrates  the  principle 
under  consideration  as  to  justify  a  liberal  extract.  The  action 
was  upon  a  promissory  note  given  by  the  defendant  to  his  brok- 
en for  losses  incuried  in  stock  speculation,  and  the  defendant 
pleaded  that  it  was  void  because  given  for  a  gambling  debt. 
The  facts  were  that  the  defendant,  whenever  he  wished  to 
buy  or  sell,  gave  orders  accordingly  to  his  brokers,  depositing 
with  them  a  sum  varying  from  three  to  ten  per  cent,  as 
margin.  If  by  the  transaction  a  profit  was  made  his  account 
was  credited  with  it;  if  a  loss  resulted  he  was  debited  with  it; 
''  he  never  received  any  certificates  of  stock,  never  saw  any, 
and  did  not,  of  his  own  knowledge,  know  whether  any  were 
ever  bought  or  sold." 

The  court  said : 

''Now,  it  is  doubtless  true  that  where  there  is  in  fact  no 
purchase  and  sale  of  stocks  aftd  none  intended  by  both  parties, 
but  simply  a  wager  intended  on  the  rise  and  fall  of  prices,  the 
transaction  is  a  gambling  one  and  can  not  be  upheld.  But  it 
is  equally  true  and  well  settled  that  where  the  gambling 
intent  exists  only  on  one  side,  and  the  other  party  intends  an 
actual  purchase  or  sale,  then  tlie  transaction  is  valid.  There 
is  no  gambling  unless  both  sides  gamble;  and  from  the  intent 
or  belief  of  the  one  party  it  is  not  fair  to  presume  a  like 
intent  or  belief  on  the  other.  Bartlett  v.  Smith,  13  Fed.  Rep. 
263;  Kirkpatrick  v.  Adams,  20  Fed.  Rep.  287;  Irwin  v. 
Williar,  110  U.  S.  507.  *  *  *  Counsel  for  defendant  say 
that  it  is  the  absolute  duty  of  the  court  to  denounce  this  trans- 
action, unless  it  clearly  appears  that  it  was  a  valid  and  honest 
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one.  I  think  the  duty  of  the  court  is  precisely  the  reverse, 
and  that  it  is  the  duty  of  the  court  to  uphold  it  unless  it  clearly 
appears  that  it  was  an  invalid  and  dishonest  one.  The  defend- 
ant has  given  his  note.  The  law  presumes  there  was  a  con- 
sideration and  an  honest  one,  and  unless  he  has  shown  to 
the  contrary  he  should  abide  by  the  contract  he  has  made." 
Bangs  V.  Ilornick,  30  Fed.  Eep.  98. 

"It  is  very  easy  for  either  ])arty  to  swear  what  his  own 
understanding  of  the  contract  was,  but  that,  standing  alone,  is 
manifestlv  immaterial.  The  secret  intentions  of  one  partv 
uncomraiinicated  to  tlie  other  party  can  not  prevail  to  make  a 
contract  illegal  which  is  otherwise  valid."  Clarke  v.  Foss,  7 
Biss.  648;  Ward  v.  Vosburg,  31  Fed.  Rep.  12. 

"The  intention  of  the  parties  gives  character  to  the  transac- 
tion, and  if. either  party  contracted  in  good  faith,  he  is  entitled 
to  the  benefit  of  his  contract,  no  matter  what  may  have  been 
the  secret  purpose  of  the  other  party."  Pixley  v.  Boynton,  79 
III.  351;  Eumsey  v.  Berry,  65  Me.  570. 

Viewed  in  the  light  of  these  well  recognized  principles, 
liow  signally  has  the  defendant  tailed  to  make  good  his 
defense.  To  permit  him,  when  now  called  upon  to  indemnify 
his  agents  for  the  moneys  advanced  for  him  on  the  faith  of 
his  notes,  to  then,  for  the  first  time,  disclose  an  illegal  pur- 
pose when  he  employed  them,  and  thereby  defeat  their  claims, 
would  be  to  offer  a  reward  for  deceit  and  render  the  business 
of  agency  hazardous  to  a  degree  that  would  absolutely 
destroy  it 

In  a  case  similar  to  this,  it  was  held  that  a  recovery  could 
be  had,  and  the  fact  that  notes  were  given  in  settlement  was 
held  a  concession  that  the  wheat  was  bought  for  them  and 
the  contract  was  binding  upon  them.  Cole  v.  Milmine,  88  111. 
349;  Logan  v.  Mnsick,  81  111.  416. 

A  late  case  in  our  State  where  a  commission  merchant  paid 
out  money  or  incurred  liability  for  his  principal  in  buying 
and  selling  grain  at  the  Board  of  Trade  in  Chicago,  and  was 
allowed  to  recover  against  said  principal,  is  Powell  v.  McCord, 
121  111.  331.  In  fact  we  may  safely  say  that  no  authority  can  be 
found  in  Illinois  condemning  contracts  of  the  kind  involved 
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in  this  case,  and  there  is  an  abundance  of  decisions  upholding 
their  validity,  both  at  eominon  law  and  under  the  stringent 
statute  of  our  State. 

A  contract  for  the  sale  of  goods  to  be  delivered  at  a  future 
day  is  not  invalidated  by  tlie  circumstance  tliat  at  the  time  of 
the  contract  the  vend  jr  neither  has  the  goods  nor  has  entered 
into  a  contract  to  buy  them,  nor  has  any  reasonable  expecta- 
tion of  becoming  possessed  of  them  otherwise  than  by  purchas- 
ing them  after  making  the  contract.  Hibblewhite  v.  McMor- 
ine,  5  M.  &  W.  462;  Cook  v.  Davis,  53  l!f.  Y.  318;  Smith  v. 
Bouvier,  70  Pa.  St.  325;  Appleman  v.  Fisher,  34  Md.  540; 
Benjamin  on  Sales,  82,  83,  541,  542;  Mortimer  v.  McCollan,  6 
M.  &  W.  462;  Tomblin  v.  Gallon,  22  Iowa,  367. 

Messrs.  Marshall  W.  Weie  and  Tueneb  &  Holdee,  for 
appellee. 

The  notes  sued  on,  being  given  for  money  due  upon  gam- 
bling contracts — pretended  purchases  and  sales  of  grain  with 
the  intention  that  no  grain  was  to  be  delivered,  but  that  the 
deals  were  to  be  tilled  by  adjusting  the  difference  in  prices — 
no  recovery  can  be  had.  2  Benjamin  on  Sales,  715;  Irwin  v. 
Williar,  110  U.  S.  499;  Pickering  v.  Cease,  79  111.  328;  Lyon 
v.  Culbertson,  83  111.  33;  Pearce  v.  Foote,  113  111.  229;  CoflE- 
man  v.  Young,  20  111.  App.  77. 

Appellants  can  not  recover  for  commissions  and  disburse- 
ments, whether  they  acted  as  principals  or  as  brokers,  they 
knowing  the  nature  of  the  transactions  and  helping  to  forward 
the  same.  Irwin  v.  Williar,  110  U.  S.  499;  Pearce  v.  Foote, 
113  111.  229;  Coffman  v.  Young,  20  III.  App.  77;  and  cases 
cited. 

Phillips,  J.  Appellants  sued  out  their  writ  of  attachment 
against  appellee,  and  the  same  was  levied  on  lands  in  St.  Clair 
county.  Appellants  filed  their  declaration,  founded  on  two 
promissory  notes,  each  of  date  of  August  26,  1886,  each  due 
three  months  after  date,  one  for  the  sum  of  $3,741.17,  the  other 
for  $5,000.  Both  notes  were  made  at  Culpepper  county, 
Virginia,  and  were  made  payable  at  Franklin  Bank,  Baltimore, 
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Maryland.  Appellee  appeared  and  filed  various  pleas,  to  some 
of  which  demurrer  was  sustained  and  issue  was  joined  and 
trial  had  on  the  followinfr  pleas: 

1.  General  issues. 

2.  "Aud  for  second  amendo'l  plea  in  thisbohalf,  defendant 
says,  actio  Tiony  because  he  suy^  that  the  several  causes  of 
action  mentioned  in  the  plaintiff's  said  declaration  are  for  the 
same  causes  of  action  mentioned  in  the  first  two  counts 
thereof,  and  not  different  or  other  causes,  and  that  the  con- 
sideration of  the  notes  sued  on  herein  and  mentioned  in  said 
first  two  counts  was  a  sum  of  money  due  and  owing  upon  a 
gambling  contract  under  which  he  purchased  options  to  sell 
and  buy  grain  to  be  nominally  delivered  at  a  future  time,  but 
with  the  understanding  between  plaintiff  and  defendant  that 
no  grain  would  be  delivered  under  said  contracts,  and  that 
said  contracts  were  to  be  filled  on  the  maturity  thereof  by 
adjusting  the  difference  in  the  market  values.  And  this  tho 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment," 
eta 

3.  "And  for  further  plea  in  this  behalf  defendant  says  (zctio 
Tion,  because  he  says  that  the  several  causes  of  action  men- 
tioned in  plaintiff's  declaration  are  one  and  the  same,  namely, 
the  promissory  notes  mentioned  in  the  first  two  counts 
thereof,  and  that  the  consideration  of  said  notes  was  a  sum  of 
money  due  and  owing  upon  a  gambling  contract  under  which 
he  purchased  options  to  sell  and  buy  grain  at  a  future  time, 
in  violation  of  the  statute  in  such  case  made  and  provided ; 
and  said  defendant  avers  that  said  contract  is  in  violation  of 
the  laws  of  Virginia,  where  it  is  alleged  to  have  been  made, 
and  in  violation  of  the  laws  of  Maryland,  where  said  contract 
was  specifically  made  payable.  And  this  defendant  is  ready 
to  verify,  wherefore  he  prays  judgment,"  etc. 

On  trial  before  the  judge,  without  a  jnry,  a  verdict  was 
rendered  for  defendant.  The  plaintiff  brings  this  appeal. 
The  notes  were  offered  in  evidence  for  plaintiff.  The  defend- 
ant offered  no  evidence  as  to  the  laws  of  the  State  of  Mary- 
land, where  the  notes  were  payable,  nor  of  the  laws  of  the 
State  of  Virginia,  where  made.     The    assignment   of   errors 
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niuBt  be  considered  with  reference  to  the  second  plea, 
and  the  evidence  offered  thereunder.  "  Agreements  for  the 
futnre  delivery  of  grain,  or  any  other  commodity,  are  not 
prohibited  by  the  common  law,  nor  by  any  statute  of  thjs 
State,  nor  by  any  policy  adopted  for  the  protection  of 
the  pnblic.  What  the  law  does  prohibit,  and  what  is  deemed 
detrimental  to  the  general  welfare,  is  specnlating  in  dif- 
ferences in  market  values.  The  alleged  contracts  for  August 
and  September  como  within  this  definition.  No  grain  was 
ever  bought  and  paid  for,  nor  do  we  think  it  was  ever 
expected  any  would  be  cabled  for,  or  that  any  would  have 
been  delivered  had  demand  been  made.  What  were  these 
but  optional  contracts  in  the  most  objectionable  sense?  That  is, 
the  seller  had  the  privilege  of  delivering  or  not  delivering, 
and  the  buyer  the  privilege  of  calling  or  not  calling  for  the 
gi-ain,  just  as  they  chose.  On  the  maturity  of  the -contracts 
they  Vere  to  be  filled  by  adjusting  the  differences  in  the 
market  values.  Being  in  the  nature  of  gambling  transactions, 
the  law  will  tolerate  no  such  contracts."  Pickering  v.  Cease, 
79  111.  328.  The  case  of  Wolcott  v.  Heath,  78  111.  433,  was 
one  before  our  present  statute  was  in  force,  and  the  court 
held:  "What  the  law  prohibits  and  what  ip  deemed  detri- 
mental to  the  public  interests  is  speculations  in  differences  in 
market  values,  called,  perhaps,  in  the  peculiar  language  of  the 
dealers  'puts  and  e>alls,'  which  simply  means  a  privilege  to 
deliver  or  receive  the  grain  or  not  at  the  seller  or  buyer's 
option.  It  is  against  such  fictitious  gambling  transactions, 
we  apprehend,  the  penalties  of  the  law  are  leveled." 

We  hold  the  defense  set  up  by  the  second  plea  is  one  that 
at  common  law  is  to  be  held  as  a  gambling  transaction  and 
being  such,  the  plea  presented  a  defense  regardless  of  where 
the  notes  were  made  or  were  payable. 

Does  the  evidence  in  this  case,  then,  show  that  the  notes 
sued  on  were  for  the  consideration  of  "a  sum  of  money  due 
and-  owing  upon  a  gambling  contract  under  which  he  (the 
defendant)  purchased  options  to  sell  and  buy  grain,  to  be  nom- 
inally delivered  at  a  future  time,  but  with  the  understanding 
between  plaintiff  and  defendant  that  no  grain  would  be  called 


632  Appellate  Courts  of  Illinois. 

■ t       ■  ■     " '  ■  ■      ■■■ 

Vol.  *^9.  ]  Brown,  Graves  &  Co.  v.  Alexander. 

for  or  delivered  imder  said  contracts,  and  that  said  contracts 
were  to  be  filled  on  the  maturity  thereof  by  adjusting  the  dif- 
ferences in  the  market  values?"  The  appellee  testified  that 
the  notes  oifered  in  evidence  were  given  in  consideration  of 
other  notes  made  by  him  and  which  were'  taken  up,  which 
notes  so  taken  up,  he  states,  were  given  for  margins. 

The  appellee  states  that  the  margins  were  put  up  on  option 
trading,  and  that  he  both  bought  and  sold.  Tliat  he  gave 
ordei*s  to  buy^  wheat  in  New  York,  Chicago,  or  anywhere. 
No  wheat  was  ever  delivered.  He  further  stJites  it  was  not 
the  intention  of  the  parties  to  ever  deliver  wheat;  that  no 
wheat  was  ever  tendered  to  him  on  the  one  hand  or  offered 
by  him  on  the  other.  The  appellee  offered  in  evidence 
numerous  telegrams  sent  by  appellants  to  appellee,  about 
forty -two  in  number,  from  which  we  select  certain  ones  as 
indicative  of  the  others : 

"Market   very   quiet      Scarcely  anything   doing.      Sept.. 
wheat  96f  on  a  break  would  cover  part  Chicago  short  wheat 
and  sell  on  advance.     Where  shall  we  write  you  to  ? '' 

"Bought  twenty-five  Sept.  Chicago  eighty-eight  half. 
Will  sell  again  on  any  advance." 

"Sold  twenty-five  Oct.  wheat  Chicago  closes  weak,  on 
report  hot  wheat." 

"  Market  looks  rather  hea.vv.  If  advances  to  nine  will  sell 
again.  Will  make  up  the  wheat  bought  to-day  against  the 
highest  sale." 

"  Sold  forty-five  M.  Oct  wheat  Chicago  at  ninety  onc- 
eiirht." 

"  Bought  forty-five  M.  Sept.  wheat  eighty-eight  Chicago. 
Looks  for  iiigher  prices." 

"  Looks  like  a  good  sale  in  St.  Tjouis.  Might  be  well  to 
hold  for  a  profit." 

These  last  three  telegrams  are  of  the  same  date. 

"  Bought  sixty  Oct.  eighty-three  three-eights.  Think  would 
put  out  again  on  bulge  and  keep  short  double-long  here." 

Eleven  letters  of  a  similar  character  to  the  telegrams,  with 
numerous  accounts  of  sales,  were  offered  in  evidence.  The 
evidence  shows  many  transactions  of  buying  and  selling  grain 
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at  widely  different  points — New  York,  Baltimore,  Chicago  and 
St.  Louis — with  dates  and  time  of  delivery  nearly  the  same. 
The  plaintiff  Graves,  who  testifies,  insists  that  in  each  case  the 
plaintiffs  were  acting  as  the  agents  of  defendant  as  a  commis- 
sion house,  and  made  the  purchases  of  grain  for  delivery  and 
for  grain  to  be  sold  and  delivered,  and  that  the  commission 
house,  the  plaintiffs,  were  compelled  to  settle  by  receiving 
purchases  on  seller's  option,  and  to  deliver  it  to  the  party  to 
whom  sold,  unless  in  the  meantime  it  should  have  been  settled 
by  some  other  contract,  and  that  the  commission  house  never» 
had  any  agreement  with  the  deferidant  that  no  grain  would 
be  called  for  or  delivered  under  the  contracts,  or  that  the  con- 
tracts were  to  be  tilled  by  the  settlement  of  the  differences  in 
the  market.  It  does  not  appear  from  this  evidence  that  the 
wheat  bought  or  sold  was  in  existence.  It  was  not  evidenced 
by  warehouse  receipts,  nor  are  the  rules  of  the  Board  of  Trade 
at  any  point  where  purchases  and  sales  were  made  offered  in 
evidence.  The  form  of  buyer's  contract,  as  shown  by  the 
plaintiff  Graves  in  his  testimony  is: 

^^  Buyer's    Contract^  Baltitnore  Corn,  and  Flour  Exchange, 

Ko. Baltimore, ,  188 — . 

"For   value  received, ,  have    this   day  bought  and 

agreed  to   receive  from bushels  of ,  Baltimore 

inspection,  at cents  per  bushel,  delivered  in  elevators, 

at   the   seller's  option,    during  the  month    of 188 — . 

Certificates  tendered  on  this  contract  must  have  not  less  than 
three  days  free  storage.  In  case  of  dispute  it  is  mutually 
agreed  that  the  matter  shall  be  referred  to  the  arbitration  of 
three  members  of  the  exchange — two  of  the  arbitrators  to  be 
respectively  chosen  by  the  parties  in  dispute,  they  to  select  a 
third — and  a  decision^of  a  majority  of  the  arbitrators  shall  be 
final  and  binding.  This  contract  is  to  be  governed  by  the 
rules,  regulations  and  by-laws  of  the  exchange,  in   force  at 

this  date.     If  a  margin  or  security  has  been  put  up  by 

t.he  decision  of  the  arbitrators  shall  be  made  known  to  the 
committee  on  margins,  and  the  committee  shall  sign  an  order 
for  the  release  of  the  margin  or  security." 
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And  in  tlie  same  testimony  the  form  of  seller's  contract  is 
given    as   follows: 

"  Seller's  Contract,  Baltimore  Corn  and  Flour  Kcchange, 
"Mo. Baltimoee, ,  188 — , 

"For  value  received, ,  have  this  day  sold  and  agreed 

to  deliver  to bushels  of ,  Baltimore  inspection, 

at cents  per  bushel,  deliverable  in  the  elevatore  at  the 

seller's  option,  during  the  month  of  ,  188 — .  Certifi- 
cates tendered  on  this  contract  must  have  not  less  than  three 
days  free  storage. 

"In  case  of  dispute  it  is  mutually  agreed  .that  the  matter 
shall  be  referred  to  the  arbitration  of  three  members  of  the 
exchange,  two  of  the  arbitrators  to  be  respectively  chosen  by 
the  parties  in  dispute,  they  to  elect  a  third,  and  a  decision  of  a 
majority  of  the  arbitrators  shall  be  final  and  binding.  This 
contract  is  to  be  governed  by  the  rules,  regulations  and  by- 
laws of  the  exchange  in  force  at  this  date. 

"If  a  margin  or  security  has  been  put  up  by ,  the 

decision  of  the  arbitrators  shall  be  made  known  to  the  com- 
mittee on  margins,  and  that  committee  shall  sign  an  order  for 
the  release  of  the  margin  or  security." 

These  are  the  only  forms  of  contract  given  with  reference 
to  the  transactions  between  appellants  and  appellee,  and  unlike 
the  case  of  Lyon  &  Co.  v.  Culbertson,  Blair  &  Co.,  83  111. 
33,  where  the  rules  of  the  Board  of  Trade  were  in  evidence. 
In  this  record  the  rules  of  the  Board  of  Trade  not  being  in 
evidence,  we  can  only  construe  the  transactions  of  the  parties 
by  the  contracts  as  shown  by  the  evidence  in  the  record.  And 
the  language  of  the  Supreme  Court  in  Lyon  &  Co.  v.  Cul- 
bertson, Blair  &  Co.,  sxipra^  is,  we  think,  applicable.  "Had 
the  agreement  required  the  party,  before  he  exercised  the 
option,  to  have  made  an  oflfer,  or  at  least  have  shown  that  he  had 
the  ability  to  fulfill  his  part  of  the  agreement,  and  was  willing 
to  do  so,  then  the  contract  would  have  conformed  to  legal 
principles;  but,  under  the  terms  of  this  contract,  appellees  were 
not  required  to  havii  a  bushel  of  grain  they  could  have  deliv- 
ered at  the  place  of  performance.  It  is  ti'ue  the  contract 
speaks  of  wheat  *in  store,' but  neither  wheat  nor  warehouse 
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receipts  were  offered.  *  *  *  The  fact  that  no  wheat  was 
offered  or  demanded,  sliows,  we  think,  that  neither  party 
e.xpected  the  delivery  of  any  wheat,  but  in  case  of  default  in 
keeping  margins  good,  or  even  at  the  time  for  delivery,  they 
only  expected  to  settle  the  contract  on  the  basis  of  differences, 
without  either  performing  or  offering  to  perfi-rm  his  part  of 
the  agreement;  and  if  this  was  the  agreement,  it  was  only 
gaming  on  the  price  of  wheat." 

The  evidence  in  this  record  does  not  show  the  tender  of 
any  wlieat  or  any  contract  by  any  party  thereto,  nor  does  it 
show  any  party  calling  for  wheat  and  ready  and  willing  to 
receive  the  saqae.  All  the  transactions  seem  to  have  been 
settled  on  the  basis  of  differences  in  values.  The  trial  court 
80  held,  and  having  the  witnesses  before  the  court,  and  finding 
from  the  evidence  that  the  defense  alleged  under  the  second 
plea  was  a  bar  to  tlie  right  of  recovery  on  the  part  of  appel- 
lants, we  find  no  error  in  the  record  that  would  wari*ant  us 
in  disturbing  the  verdict     The  judgment  is  affirmed. 

Judgment  ajjirmed. 


'  Frederick  Koch,  Sr., 

V. 

Mary  E.  Quick. 

9 

Drninnge  —  Equitable  Assignment  of  Bonds  Issued  in  Payment  for 
Labor — Estoppel — Verdict — Interest. 

1.  An  order  upon  drainngre  conimissionerR  to  issue  bonds  payable  to  a 
third  person  or  order,  in  such  sum  as  may  be  due  the  maker  thereof  for 
labor  performed,  they  promising:  to  comply  therewith  upon  ascertaining  the 
sum  due,  is  an  equitable  assignment. 

2.  After  such  order  has  been  accepted  and  the  maker  has  left  the  State, 
a  commissioner  having  a  claim  against  him  is  estopped  from  asserting  it 
a^iinst  the  one  in  whose  favor  th«  order  was  made. 

3.  In  the  case  presented,  the  bonds  having  been  delivered  to  one  of  the 
commifisioners,  this  court  sustains  a  judgment  against  him  in  an  action  for 
money  had  and  received  in  favor  of  the  holder  of  the  order. 
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Appeal  from  the  Circuit  Court  of  Monroe  County;    the 
Hon.  Geobgk  W.  Wall,  Judge,  presiding. 

Mr.  Joseph  W.  Riokert,  for  appellant. 

These  bonds  belong  to  the  district  if  they  are  not  legally 
the  property  of  appellant,  and  for  their  recovery  the  com- 
missioners, as  such,  alone  are  vested  with  the  exclusive  legal 
authority  to  institute  the  proper  action  against  appellant. 
And  if  the  legal  right. to  sue  the  appellant  for  the  recovery 
of  these  bonds,  or  tlicir  money  value,  be  in  the  Drainage 
Commissioners,  tlien  certainly  appellee  can  not  maintain  her 
action  against  him,  who  received  no  money  or  drainage  bonds 
for  her  use,  and  the  Circuit  Court  should  have  so  decided. 
Trumbull  v.  Campbell,  3  Gilm.  502;  Hall  v.  Carpen,  27  111. 
336;  Carpen  v.  Hall,  29  III.. 512;  The  G.  &  M.  E.  R.  Co.  v. 
Burns,  92  111.  302;  Mclntyre  v.  Thompson,  1*  111.  App.  554; 
Neil  v.  Chessen,  15  111.  App.  266. 

By  refusing  the  motion  of  appellant  to  dismiss  this  action 
the  Circuit  Court  erred,  because  the  testimony  shows  that  he 
did  not  receive  any  money  to  which  the  appellee  makes  claim, 
but  had  received  drainage  bonds,  nominally  worth  $300,  prop- 
erly registered  in  the  drainage  record  and  representing:,  after 
a  lapse  of  time,  a  promise  to  pay  money  out  of  the  drainage 
treasury.  A  plaintiff  under  the  common  money  counts  can 
recover  from  a  third  party  only  for  money  or  property  con- 
verted into  money  by  the  defendant  which  equitably  and  in 
good  conscience  belongs  to  the  plaintiff. 

Here  the  defendant,  as  claimed,  converted  the  drainage 
bonds  of  plaintiff  but  still  holds  them  as  bonds,  and  at  any 
time  willing  and  capable  of  delivering  them  in  specie  to 
plaintiff  upon  proving  them  to  be  her  property. 

Appellee  has  misconceived  her  form  of  action  and  it  became 
the  duty  of  the  trial  court,  after  hearing  tlie  testimony  in  the 
cause,  upon  the  suggestion  of  appellant,  to  dismiss  the  suit, 
unless  appellee,  with  leave  of  court,  thought  proper  under  the 
statute  to  change  her  form  of  action. 
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She  refused  by  leave  of  court  to  change  the  form  of  her 
action;  the  court  thereupon  denying  the  appellant's  motion  to 
dismiss,  unquestionably  erred  in  rendering,  contrary  to  the 
well  established  and  clearly  defined  boundaries  between  com- 
mon law  actions,  a  money  judgment  against  the  defendant  for 
$327.  Chitty's  Pleadings,  14th  Am.  from  6th  London  Ed.,  340 
and  351:  Citizens'  Gaslight  and  Heating  Co.  v.  Granger,  19 
III.  App.  201;  Kelty  v.  Owens,  4  Chand.  166;  Carlisle  v.  Dunn, 
5  Blackf.  605;  Tolan  v.  Hodgeboom,  38  Mich.  624;  Blair  v. 
Wilson,  28  Gratt.  165;  Kidney  v.  Persons,  41  Yt  386. 

Mr.  "William  Winkelmann,  for  appellee. 

Appellant  had  notice  of  this  assignment,  and  when  he,  on 
the  25th  of  July,  1885,  took  the  order  from  Pruitt  for  the 
funds,  which  he  knew  had  already  been  assigned  to  appellee, 
appellant  was  guilty  of  a  fraud,  and  therefore  not  entitled  to 
relief,  in  a  court  of  justice. 

Appellant  is  not  permitted  in  law  to  gainsay  what  he  has, 
over  his  signature,  deliberately  asserted  to  be  true,  to  wit: 
That  on  the  6th  of  March,  1886,  there  was  due  to  Pruitt 
$316.80,  and  that  this  amount  had  been  placed  to  the  credit  of 
appellant. 

At  the  time  appellee  presented  her  order  to  Warnock  and 
Koch,  there  was  not  the  slightest  intimation  by  either,  of  them 
that  the  earnings  of  Pruitt  had  already  been  transferred  to 
Koch  or  otherwise.  On  the  contrary,  they  not  only  promised, 
but  by  their  acts  and  conduct  led  appellee  to  believe,  that 
whatever  amount  was  coming  to  Pruitt  on  a  final  estimate 
should  be  applied  on  her  order,  and  for  that  purpose  the  order 
was  taken  by  them  and  retained  for  more  than  fifteen  months; 
and  now,  in  the  face  of  these  facts  and  the  record  refeiTed  to, 
when  called  upon,  Koch  deliberately  comes  forward  and  says 
that  the  entry  on  the  drainage  record,  signed  by  him  and  the 
other  commissioners,  is  not  true;  that  he  (Koch)  never  promised 
and  led  appellee  to  believe  that  she  should  have  the  proceeds 
of  Pruitt's  earnings.  If  ever  an  estoppel  is  applicable,  this 
is  the  case.  Smith  v.  Newton,  38  111.  230;  1  Greenl.  Ev.,  Sec. 
207;  Trimble  v.  State,  4  Blackf.  437;  Kinuear  v.  Mackey,  85 
111.  97. 
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Counsel  for  appellant  contends  that  inasmuch  as  appellee's 
order  was  payable  in  drainage  bonds,  and  there  is  no  evidence 
in  the  record  that  ap)>ellant  has  converted  the  bonds  into 
money  or  money's  worth,  appellee  can  not  recover  on  the 
common  counts.  We  deem  it  a  sufficient  answer  to  say  that 
this  suit  is  not  brought  to  recover  the  bonds  or  their 
value,  but  is  brought  to  recover  $316.80,  with  the  interest 
thereon  from  March  6,  1886,  which  has  been  placed  to  the 
credit  of  appellant  That  an  action  for  money  had  and 
received  may  be  sustained  by  proof  of  a  credit  in  account  in 
the  books  of  a  third  person,  we  cite  Hattou  v.  Kobinson, 
4  Blackf.  480. 

Phillips,  J.  Action  of  assumpsit  for  money  had  and 
received  and  amount  stated.  John  Pruitt,  by  contract  with 
the  drainage  commissioners  of  Columbia  Drainage  and  Levee 
District  No.  3,  of  Monroe  county,  Illinois,  had  performed  cer- 
tain work  for  such  commissioners,  to  be  paid  for  in  the  bonds 
of  the  district,  and  being  indebted  to  appellee,  made  and 
delivered  to  her  an  order,  as  follows: 

"  Messrs.  L.  Warnock,  F.  Koch  and  J.  Fischer,  Commission- 
ers of  Columbia  Drainage  and  Levee  District  No.  3,  of  Monroe 
county,  Illinois:  Please  issue  and  deliver  to  Mrs.  M.  E.  Quick, 
payable  to  her  order,  bonds  to  the  amount  of  $552,  and  this 
shall  be  your  receipt  for  the  same. 

"This  6th  day  of  June,  A.  D.  1885. 

"John  Pruitt." 

On  June  7,  1885,  that  order  was  presented  to  Warnock  and 
Koch,  at  Columbia,  Illinois,  by  Mrs.  M.  E.  Quick,  and  they 
said  to  her  whatever  was  coming  to  Pruitt  on  final  measure- 
ment she  should  have.  The  order  was  left  with  them,  by 
them  delivered  to  their  clerk,  who  kept  the  same  with  the 
papers,  and  was  retained  until  after  the  commencement  of  this 
suit.  A  short  time  after  the  presentation  of  this  or^er  Pru- 
itt quit  work  and  left  the  State,  and  at  that  time  the  record 
of  the  commissioners  show  his  work  not  paid  for  amounted 
on   final   measurement  to  $316.80.     Appellant  had   incurred 
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liability  as  secaritj  for  Prnitt,and  claims  that  on  final  measure- 
ment, when  the  amount  of  Pruitt's  work  .was  determined, 
bonds  were  issued  and  delivered  to  Pruitt,  and  by  him  turned 
over  to  appellant.  The  record,  however,  as  made  by  the  com- 
missioners, of  whom  appellant  was  one,  was  offered  in  evi- 
dence, and  is  as  follows: 

'*  John  Pruitt  was  allowed  on  old  contract  a  balance  of...$  1.08 
John   Pruitt  was   allowed  estimates   of  1,750  cubic 

vards,  at  18  cts 315.00 


Total  amount  allowed  Pruitt.. ..$316.80 

which  was  placed  to  the  credit  of  Frederick  Koch,  Sr. 

L,"  Waenock, 
F.  Koch,  Sr., 
J.  Fischer, 

Commissioners." 

On  trial  in  the  Circuit  Court  of  Monroe  coimty  a  verdict 
was  found  for  appellee  for  $327,  and  appellant  prosecutes  this 
appeal.  On  the  order  made  by  Pruitt  to  appellee  being  exe- 
cuted and  delivered,  and  the  same  presented  to  Warnock  and 
Koch  and  by  them  delivered  to  their  clerk,  they  promised  that 
whatever  was  coming  to  Pruitt  on  iinal  measurement  should 
be  appellee's.  That  order  and  promise  made  an  equitable 
assignment  of  the  amount  that  might  be  found  owing  to  Pru- 
itt from  the  district.  .  Phelps  v.  Northup,  56  111.  156. 

Warnock  and  Koch,  as  such  commissioners,  had  knowledge 
of  that  assignment,  and  the  order  having  been  delivered  to 
them  and  thus  retained  until  after  Pruitt  left  the  State  and 
until  after  the  commencement  of  this  suit,  with  no  notice  to 
appellee  of  any  claim  made  on  the  part  of  another  to  the  same 
money,  or  bonds,  and  appellee  thus  caused  to  remain  quiet  and 
not  attempt  to  collect  her  claim  from  Pruitt,  Koch  should  be 
lield  estopped  from  asserting  a  claim  to  either  the  money  or 
bonds  thus,  on  final  measurement,  found  owing  for  that  work. 
Kinnear  v.  Mackey,  85  111.  96. 

Whether,  therefore,  the  money  was  placed  to  the  credit  of 
Koch,  as  appears  by  the  record  he  aided  to  make  for  the  com- 
missioners, or  the  bonds  were  issued  and  delivered  to  Pruitt 
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and  by  him  turned  over  to  Koch,  in  either  case  it  would  be 
inequitable  for  him  to  thus  retain  the  same.  It  is  insisted, 
however,  that  appellee  has  misconceived  her  action  and  trover 
only  would  lie,  and  that  an  action  for  money  had  and  receive<l 
can  not  be  maintained  on  the  state  of  facts  here  sliown.  By 
the  order  drawn  in  appellee's  favor  the  commissioners  were 
dTCcted  to  issue  and  deliver  bonds  payable  to  her  order. 
Whether  the  bonds  were  issued  in  favor  of  appellant  payable 
to  his  order,  as  would  be  the  inference  to  be  drawn  from  the 
record  of  the  board,  or  whether,  as  appellant  testilies,  the 
bonds  were  issued  to  Pruitt  and  by  him  turned  over  to  appel- 
lant, in  either  case  the  legal  title  to  the  bonds  would  be  so  in 
appellant  that  he  alone  could  sue  on  the  same,  and  we  hold 
the  action  for  money  had  and  received  will  lie,  and  that  there 
was  such  privity  that  appellee  is  entitled  to  recover. 

It  is  further  claimed  that  the  verdict  and  judgment,  being 
for  the  sum  of  $327,  is  excessive  and  not  sustained  by  the 
evidence.  We  have  seen  that  $316.80  owing  Pruitt  was 
placed  to  the  credit  of  appellant,  as  appears  from  the  records, 
and,  as  appears  from  the  testimony  of  appellant,  bonds  to  the 
amount  of  $300  were  issued  to  Pruitt  and  by  him  turned  over 
to  appellant.  That,  as  appears  from  the  evidence,  was  on  July 
25,1885.  The  judgment  was  rendered  October  25, 1887.  From 
the  facts  appearing  in  the  case,  interest  was  recoverable,  and 
the  verdict  is  not  too  much. 

We  find  no  error  in  the  record  and  the  judgment  is 
affirmed. 

Judgmetit  affirmed. 


The  Ohio  &  Mississippi  Railway  Company 

V. 

Joseph  Maisch. 

Raih'oads^Personal  Ifijury— Highway  CroHaing—CQHtrihutory  Neg- 
ligence^ 
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In  an  action  against  a  railroad  company  to  recover  damages  for  injuries 
caused  by  a  collision  at  a  highway  crossinsr,  this  court  reverses  a  judgment 
for  the  plaintiff  as  contrary  to  the  evidence,  the  collision  having  been  caused 
by  bis  own  gross  negligence. 

[OpinioD  filed  March  1,  1889.] 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
B.  H.  Canby,  Judge,  presidino^. 

Messrs.  Pollard  &  Werner,  for  appellant. 

Mr.  L.  H.  HiTE,  for  appellee. 

Green,  P.  J.  This  snit  was  brought  to  recover  for  personal 
injuries  and  the  value  of  a  buggy.  The  declaration  contained 
two  counts,  the  first  charging  negligence  in  failing  to  give 
either  of  the  signals  required  by  the  statute,  the  second 
charging  negligence  in  running  the  train  at  a  high  and 
dangerous  rate  of  speed. 

At  the  .trial  after  all  the  evidence  was  in,  plaintiflE  abandoned 
the  first  count  and  dismissed  his  suit  as  to  said  count.  At  the 
time  and  place  of  the  accident  there  were  two  tracks  running 
east  and  west,  one  a  main,  the  other  a  side  track;  on  the  latter 
a  freight  train  was  standing  headed  west,  its  engine  1,000  feet 
from  the  crossing ;  the  train  which  struck  plaintiff's  buggy 
was  runnins:  east  on  the  main  track.  Plaintiff  and  his  com- 
panion  were  riding  in  an  open  buggy  on  the  highway  coming 
from  the  north,  the  main  track  being  the  one  nearest  them 
as  they  approached;  in  crossing  this  track,  the  hind  wheels  of 
the  buggy  were  struck  by  the  engine,  and  plaintiff  thrown  out 
and  injured,  and  his  buggy  so  broken  as  to  be  of  little  value. 
The  accident  occurred  in  Caseyville,  about  nine  o'clock  on  the 
night  of  September  26,  1887.  Plaintiff  and  the  person  with 
him  had  resided  in  Caseyville  a  number  of  years  and  were 
fa,miliar  with  the  crossing,  and  knew  about  the  time  defend- 
ant's trains  passed  through  the  town.  The  plaintiff  not  only 
failed  to  show  he  or  the  person  driving  were  exercising 
reasonable  care  as  averred,  but  on  the  contrary  the  record  dis- 
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closes  the  fact  that  the  reckless'and  inexcusable  negligence  of 
plaintiflE  and  his  companion  brought  about  the  collision. 

They  admit  they  saw  the  headlight  of  the  engine  which 
struck  them,  when  they  were  twenty-five  feet  distant  from 
the  main  track,  and  say  they  did  not  know  whether  the  train 
was  moving  or  not,  but  believing  it  to  be  stationary,  did  not 
stop  to  ascertain  with  certainty,  and  continued  on  their  way 
across,  or,  as  the  one  driving  testifies,  "When  I  got  within 
twenty-five  feet  of  track,  I  looked  up  and  down  the  track, 
gazed  on  the  engine  standing  there  and  drove  right  down;" 
and  neither  of  these  persons  looked  again  after  they  reached 
this  point,  until  they  were  on  the  main  track  and  tlie  train 
almost  upon  them.  Had  they  used  the  most  ordinary  pre- 
caution, and  stopped  and  looked,  they  must  have  discovered 
the  train  to  have  been  in  motion  and  no  accident  would  "have 
occurred.  They  left  a  place  of  absolute  safety  to  encounter  a 
probable  danger.  In  explanation  of  the  cause  for  his  mistake 
in  supposing  the  headlight  facing  east  to  be  on  a  stationary 
train,  the  driver  testifies  he  was  confused  by  the  blending  of 
the  two  headlights,  one  on  the  freight  engine  headed  west 
and  the  other  on  the  train  that  struck  the  buggy,  and  this 
when  he  was  at  the  point  twenty-five  feet  from  track.  The 
headh'ght  on  freight  engine  was  then  1,000  feet  west  of  wit- 
ness;  the  headlight  of  the  approaching  train  could  not  have 
been  blended  with  it  after  it  had  passed  that  point,  and  would 
then  have  been  the  only  one  visible  if  witness  had  looked,  as 
the  east  bound  train  would  have  shut  out  from  his  view  the 
headlight  of  the  freight  engine.  By  looking  he  would  have 
removed  all  uncertainty  and  ascertained  the  headlight  facing 
east  was  on  a  train  in  motion  running  toward  the  crossing  he 
was  a]>proaching. 

Upon  a  full  and  fair  consideration  of  all  the  evidence  we 
are  of  opinion  the  accident  and  resulting  injury  complained  of 
was  occasioned  by  the  gross  negligence  of  plaintiff  and  his 
companion  who  was  driving,  and  that  plaintiff  had  no  right  of 
acticm  against  defendant.  Entertaining  this  view  we  see  no 
reason  for  remanding  the  cause.     The  judgment  is  reversed. 

Judgment  reversed. 
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A.  W.  Lawwill  et  al. 

V. 

Margaret  R.  Lawwill  et  al.  ' 

Life  Insurance — Mutual  Benefit  Society — UnceHainty  as  to  Beneficiaries 
— Legal  Heirs — Interpleader, 

1.  The  word  heirs,  when  uncontrolled  by  the  context,  must  be  con- 
8trued  to  mean  the  peFsons  designated  by  the  statute  as  such  in  case  of 
intestacy. 

2.  Upon  a  bill  of  interpleader  filed  by  a  mutual  benefit  society  to  ascer- 
tain to  whom  payment  should  be  made  upon  the  death  of  a  member, -the 
beneficiaries  named  in  the  certificate  beinsr**hi3  lepral  heirs,"  this  court 
holds  that  the  widow  is  entitled  to  the  amount  due  under  the  certificate, 
there  being  no  children  or  descendants  of  any  child  of  the  deceased. 

[Opinion  filed  March  1,  1889.] 

In  error  to  the  Circuit  Court  of  Marion  County;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  plaintiffs  in  error. 

The  certificate  of  insurance  was  made  payable  to  the  legal 
heirs  of  William  H.  Lawwill,  upon  his  death.  The  simple 
question  is,  who  are  the  legal  heirs  of  William  H.  Lawwill. 
That  being  ascertained,  it  is  clear  to  whom  the  money  is  pay- 
able. 

An  heir  is  one  upon  whom  the  law  casts  the  estate  immedi- 
ately upon  the  death  of  the  owner.  Richards  v.  Miller,  62  III. 
417. 

Those  to  whom  the  law  would  give  his  property,  real  and 
personal,  are  the  legal  heirs  of  such  person.  The  words  legal 
heirs  of  a  person  in  a  policy  of  insurance  will  be  held  to  mean 
those  to  whom" the  law  would  give  his  property,  real  and  per- 
sonal, if  he  should  die  intestate.  Gauch  v.  The  St.  Louis 
Mutual  Life  Insurance  Company,  88  111.  251. 

In  this  case  William  H.  Lawwill  died  intestate,  leaving  no 
child   or  descendants  of  a  child,  but   left  him  surviving  his 
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widow,  Margaret  R.  Lawwill,  and  the  plaintiffs  in  error,  his 
brother,  sibtiirs  and  descendants  of  a  deceased  brother,  and  no 
parents.  In  such  an  event  the  statute  of  descents  fixes  his 
heirs  to  be  his  widow,  brothers  and  sisters  and  their  descend- 
ants.    Clause  2d  and  SJ,  Chap.  39,  R.  8.  1883,  p.  438, 

The  legal  heirs  of  William  II.  Lawwill  at  his  death,  then, 
were  the  plaintiffs  in  error,  and  the  defendant  in  error,  Mar- 
garet R.  Lawwill,  these  persons  being  the  legal  heirs  of  Will- 
iam II.  Lawwill,  and  are  the  persons  to  whom  the  money 
arising  from  said  certificate  of  insurance  was  ]>ayable. 

The  |)ersons  who  are  the  Ueirs  of  William  H.  Lawwill  being 
settled,  the  next  question  is  how  do  they  take  the  money — by 
descent  or  as  purchasers?  If  by  descent,  then  the  Circuit 
Court  decided  right;  but  if  they  take  as  purchasers,  then  all 
the  heirs  would  take  pro  rata^  and  the  judgment  of  the  Cir- 
cuit Court  should  be  reversed. 

In  this  case  the  heirs  of  William  H.  Lawwill  will  take  the 
insurance  money  as  purchasers  and  not  by  descent,  for  this 
reason:  the  insurance  certificate  was  no  part  of  the  estate  of 
William  H.  Lawwill,  and  does  not  go  to  the  administratrix; 
and  for  this  reason  they  take  under  a  contract  made  for  their 
benefit,  and  not  under  a  devise  or  a  will. 

In  our  law  this  insurance  certificate  was  not  a  devise,  as  the 
law  provides  for  the  kind  of  instruments  which  shall  be  a  will 
or  devise,  but  was  a  contract  made  by  the  Masonic  Benevolent 
Association  with  William  H.  Lawwill  for  the  benefit  of  his 
heirs. 

Where  persons  take  what  the  law  would  give  them  they 
are  adjudged  to  take  by  descent.  Rawson  v.  Rawson,  52  111. 
62;  Richards  v.  Miller,  62  111.  417;  Kelley  v.  Vigas,  112  III- 
242. 

In  this  case  the  insurance  money  was  no  part  of  the  estate 
of  William  H.  Lawwill,  but  was  the  property  of  his  benefici- 
aries, his  legal  heirs. 

The  word  heirs  is  plural  and  means  more  than  one,  and 
William  H.  Lawwill,  in  having  the  certificate  of  insurance 
m«ade  payable  to  his  heirs,  intended  all  of  them,  and  by  no  con- 
struction  can   any   other  intention  be  given   the  word  heirs. 
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Had  he  intended  his  wife  to  be  his  only  heir  he  would  have 
so  said ;  and  the  fact  he  said  lieirs,  shows  conchisively  he 
intended  all  his  heirs  and  not  her  alone.  There  is  no  room 
for  construction  to  be  placed  upon  such  language  to  find  the 
intention ;  the  intention  is  expressed  in  the  language,  and  in 
the  plural  number,  and  must  so  stand. 

There  are  authorities  to  the  extent  that  a  widow  is  not  an 
heir  to  the  estate  of  her  deceased  husband ;  even  under  the 
statutes  of  Illinois,  except  where  she  may  take  by  vii'tue  of 
the  statute,  she  can  not  take  as  heir  or  by  descent,  under  or 
by  virtue  of  a  will,  deed  or  contract.  Brown  v.  Harmon,  73 
Ind.  412 ;  Jacobs  v.  Jacobs,  42  la.  600 ;  Richardson  v.  Mar- 
tin, 55  N.  H.  45;  Lord  v.  Bourn,  63  Me.  368;  Tilman  v. 
Davis,  95  n!  Y.  17;  1  Bouv.  Law  Dictionary,  664;  Elsey  v. 
Odd  Fellows'  Association,  142  Mass.  224 

We  take  it,  then,  that  the  money  collected  by  the  defendant 
in  error,  the  Masonic  Benevolent  Association,  upon  said  cer- 
tificate or  policy  of  insurance,  was  payable  to  the  legal  heirs 
of  William  H.  Law  will,  deceased,  and  that  the  legal  heirs  are 
plaintiflEs  in  error,  and  the  defendant,  Margaret  R.  Lawwill, 
and  that  the  court  erred  in  finding  her  the  sole  heir  and 
decreeing  her  all  the  money,  but  should  have  adjudged  the 
money  to  have  been  divided  equally  among  the  aforesaid 
heirs. 

Mr.  M.  ScHAEFFER  for  Margaret  R.  Law  will,  defendant  in 
error. 

We  have  here  a  contract  made  bv  Wm.  H.  Lawwill  in  his 
lifetime  with  this  association  for  the  payment  of  money  upon 
the  termination  of  his  life,  made  in  the  State  of  Illinois,  with 
the  presumed  knowledge  of  our  statute  of  descent,  which  pro- 
vides in  its  third  clause,  Sec.  1,  that  '*  when  there  is  a  widow, 
and  no  child  or  children  of  the  intestate,  then  (after  the  pay- 
ment of  all  just  debts)  *  *  *  tbe  whole  of  the  personal 
estate  shall  descend  to  such  widow  *  *  *  as  an  absolute 
estate  forever."     Chap.  39  R.  S.,  Sec.  1,  item   3. 

At  the  time  the  policy  was  issued  Wra.  H.  Lawwill  had  no 
heirs.     He  had*  a  wife  who  might  or  might  not  survive  him. 
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He  might,  for  all  he  knew,  at  the  time  of  his  death,  have  a 
child  or  children.  In  view  of  these  contingencies  he  had  the 
money  made  payable  to  his  legal  heirs,  permitting  the  law  and 
the  facts  existing  at  the  time  of  his  death  to  determine  who 
they  were.  With  the  consent  of  the  association  he  might, 
at  any  time  before  his  death,  have  had  the  payees  changed. 
There  were  no  vested  rights  in  the  heirs  of  which  he  could 
not  have  divested  them.  Herann  v.  Howard,  23  Wis.  108  ; 
Otis  v.  Beckwith,  49  111.  121;  People  v.  Johnson,  14111.  342  ; 
Universal  Life  Ins.  Co.  v.  Cogbill,  30  Gratt.  72. 

There  can  be  no  doubt  that  under  our  statute  of  descent, 
Sec.  1,  the  widow  is  made  an  heir  of  her  deceased  husband, 
and  the  third  item  in  that  section  determines  the  amount  to 
which  she  is  entitled  in  a  case  like  this.  '  It  shows  that  she  is 
preferred  to  all  other  collateral  kindred,  so  far  as  all  personal 
property  is  concerned.  It  seems  quite  evident  that,  viewing 
the  policy  of  insurance  under  the  rules  above  referred  to, 
it  was  the  intention  of  Mr.  Lawwill  that  the  monevdue  at  his 
death  should  go  as  otlier  intestate  personal  pro})erty ;  that  in 
case  he  had  no  child  surviving  him,  his  widow,  if  she  sm'vived 
him,  should  have  the  benefit  of  his  insurance. 

The  rule  laid  down  in  the  cases  of  Rawson  et  al.  v.  Eawson 
et  al.,  62  111.  62,  and  reiterated  in  the  case  of  Kelley  v.  Vigas, 
112  111.  242,  as  to  the  meaning  of  the  term  legal  heirs,  in  wills, 
applies  in  this  case.  The  widow  is  the  sole  legal  heir.  These 
two  cases  are  ap])roved  by  the  Supreme  Court  in  the  case  of 
Gauch  v.  St.  Louis  M.  L.  Ins.  Co.,  88  111.  251. 

Phillips,  J.  William  H.  Lawwill  obtained  a  policy  of 
insurance  on  his  life  from  the  Masonic  Benevolent  Association 
of  Central  Illinois,  payable  '*  to  his  legal  heirs,  or  legal  heirs  of 
said  William  II.  Lawwill."  He  died,  leaving  no  children  or 
descendants  of  a  child,  but  left  surviving  his  widow,  Margaret 
R.  Lawwill,  and  brothers  and  sisters  and  the  descendants  of 
his  deceased  brother,  who  are  the  plaintiffs  in  error.  The 
widow  claimed  the  amount  of  the  policy  from  the  company, 
as  did  also  the  brothers  and  sisters.  The  insurance  com- 
pany filed  its  bill  of  interpleader  to  ascertain  to  ^  whom  pay- 
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ment  should  be  made.  The  trial  court  decreed  that  the 
widow  was  entitled  to  the  amount  insured,  and  the  brothers 
and  sisters  and  the  descendants  of  a  deceased  brother,  except- 
ing to  the  decree,  sue  out  this  writ  of  error.  In  the  case  of 
Kelley  v.  Vigas,  112  111,  242,  the  court  held :  "  The  word  heir, 
when  uncontrolled  by  the  context,  designates  the  person 
appointed  by  law  to  succeed  to  the  estate  in  question,  as  in 
case  of  intestacy,  and  so  the  authorities  seem  to  hold.  Who 
are  heirs  of  the  deceased  person  is  determined  and  declared  by 
statute,  and  the  quantity  each  shall  take,  as  lieir,  is  also  fixed." 
In  Richards  v.  Miller,  62  111.  417,  the  residuary  clause  of  a 
will  was,  "  I  give,  devise  and  bequeath  to  my  heirs  at  law  the 
remainder  of  my  estate."  The  testator  died,  leaving  surviv- 
ing a  husband,  brothers  and  sisters,  and  the  court  uses  this 
language:  "Is  the  husband  an  heir?  The  statute  unques- 
tionably makes  him  such,  when  it  says  that  upon  certain  con- 
tingencies, one-half  of  the  real  estate  of  the  wife  shall  descend 
to  him,  as  his  exclusive  estate  forever.  An  heir  is  one  who 
inherits.  He  takes  an  estate  in  land  from  another  by  descent 
as  distinguished  from  a  devisee,  who  takes  by  will.  He  is  one 
upon  whom  the  law  casts  the  estate  immediately  upon  the 
death."  In  Kawson  et  al  v.  Rawson  et  al.,  executors,  52  111. 
62,  a  case  where  the  husband  died  leaving  no  children  surviv- 
ing, or  descendants  of  children,  but  leaving  a  widow  and 
brothers  and  sisters,  the  residuary  clause  directed  that  his 
residuary  estate  "may  be  distributed  to  my  heirs  at  law 
according  to  the  statute  of  Illinois."  Tlie  court  held:  "Our 
conclusion  is  that,  as  tliere  is  nothing  in  the  will  calling  for 
a  particular  or  special  construction  to  be  placed  upon  the 
term,  '  heirs  at  law,'  as  used  in  the  will,  it  must  be  interpreted 
according  to  its  strict,  technical  import,  that  heirs  at  law  are 
such  as  are  made  so  by  the  statute,  and  are  the  person  or  per- 
sons on  whom  the  law  casts  the  estate  in  case  of  intci^tacy; 
that  the  widow  of  the  testator  is  within  the  contingencies 
specified  in  the  statute  and  is  the  heir  at  law  to  his  estate;  that 
the  estate  in  question  is  an  intestate  estate,  and  that  the 
46th  section  of  the  act  making  the  widow  heir  to  the  whole 
personalty  has  not  been  repealed."     In  this  case  Margaret  R- 
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Lawwill  was  the  administratrix,  and  was  a  party  to  the  bill  as 
such  administratrix,  and  also  as  the  widow. 

The  contract  of  the  insured  was  that  tlie  sum  for  which  he 
was  insured  was  to  be  paid  to  his  legal  heirs,  and  it  being  so 
provided,  the  persons  to  take  and  the  proportions  taken  must 
be  determined  by  the  statute  as  in  case  of  an  intestate  estate. 

There  being  no  children  or  descendants  of  a  child,  tlie 
widow,  under  the  statute,  would  take  the  whole  of  the  per- 
sonal estate  in  case  of  au  intestate  estate.  And  we  hold  that 
by  the  contract  in  this  policy  the  amount  insured  was  to  be 
paid  to  his  legal  heirs,  and  Margaret  R.  Lawwill,  the  widow, 
was  the  legal  heir,  to  whom  the  amount  insured  was  ])ayable 
under  the  policy.     The  decree  is  aflSrmed. 

Decree  affirmed. 


Paul  Nennixger  et  al. 

V. 

Sebastian  Fietsam,  Adm'r. 

Arbitration — Administration — Sale  of  Lands  to  Pay  Debts — Insufficient 
Petition^Statutes— Practice — Decree, 

1.  A  petition. for  a  decree  to  Bell  lands  for  the  payment  of  debts,  which 
fails  to  disclose  the  date  of  the  death  of  the  intestate  and  of  the  f^ranting^ 
of  letters  of  administration,  and  whether  the  claim  was  allowed  within  two 
years  from  the  granting^  of  such  letters,  is  in'^ufBcient. 

2.  The  petition  in  question  is  also  insufficient  to  authorize  a  decree  of 
sale  of  subsequently  acquired  assets  to  satisfy  a  claim  allowed  after  two 
years. 

8.  The  distribution  of  the  p  ^rsonal  assets  within  two  years  will  not,  in 
the  case  of  a  claim  allowed  or  judgment  recovered  within  such  time,  author- 
ize a  sale  of  real  estate  for  the  payment  thereof,  except  in  cajse  of  a  deficiency 
of  personal  assets. 

4.  In  such  cases  objections  to  an  answer  must,  be  taken  by  exception. 

5.  The  findings  in  a  judgment  ug.iinst  an  administrator  are  not  in  such 
cases  conclusive  against  the  heir,  and  can  not  be  held  to  aid  either  the  want 
of  averments  in  the  petition  or  the  finding  of  necessary  facts  in  the  decree 
of  sale. 

6.  In  the  case  presented,  the  decree  finds  none  of  the  facts  required  by 
Soc.  107,  Chap.  3,  Starr  &  C.  111.  Stat,  nor  in  it  sutficient  under  the  ameud- 
alory  act  of  1887. 
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[Opinion  filed  March  1,  1889.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Mr.  William  WinHelmann,  for  plaintiff  in  error. 

In  Harding  v.  Le  Moyne,  114  111.  65,  the  court  says:  "It 
is  essential  to  the  right  of  an  administrator  to  apply  for  an 
order  to  sell  real  estate  to  pay  debts,  and  to  the  jurisdiction 
of  the  court  to  grant  such  order, .  that  it  shall  be  made  to 
appear  by  the  petition  that  the  personal  estate  is  insufficient 
to  pay  the  just  debts  against  his  estate,  and  that  the  adminis- 
trator has  made  a  just  and  true  account  of  the  personal  estate 
and  debts  of  the  deceased  to  tlie  proper  County  Court.  Unlesa 
these  jurisdictional  facts  appear  on  tlie  face  of  the  petition, 
the  court  has  no  power  to  make  an  order  in  the  premises." 
Applying  the  principle  announced  to  the  petition  in  this  case, 
we  find  the  same  wanting  in  the  most  material  averments. 
Lynch  v.  Ilickey^  13  111.  App.  139. 

We  contend  that  the  lands  of  a  decedent  are  as  at  common 
law;  can  not  be  sold  by  an  administrator,  except  upon  one 
condition,  to  wit,  deficit  of  personal  assets,  (Section  98.)  And 
this  deficit,  upon  the  hearing  of  the  case,  must  be  found  by 
the  court,  as  well  as  the  other  necessary  facts  to  be  set  forth 
in  the  petition.  (See  section  107.)  Without  such  finding, 
the  court  has  no  jurisdiction.     Walker  v.  Diehl,  79  111.  473. 

We  contend  that  the  Circuit  Court  erred  in  overrulino: 
Nenninger's  demurrer  to  the  amended  petition,  for  tlio 
reason  that  the  petition  fails  to  set  forth  the  facts  and  circum- 
stances on  which  the  petition  is  founded  and  the  amount  of 
claims  allowed,  with  an  estimate  of  the  amount  of  just  claims 
to  be  presented;  the  amount  of  personal  estate  which  has 
come  to  the  hands  of  the  original  administrator,  Rhein;  and 
the  manner  in  which  the  aduiinistrator  has  disposed  of  the 
same,  \vith  a  statement  of  the  amount  of  claims  paid;  nor  is 
it  shown  by  the  petition  that  the  administrator  has  made  a 
ju^t  and  true  account  of  the  personal  estate  and  debts  to  the 
County  Court. 
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The  statute^  chapter  3,  section  100,  requires  that  the  peti- 
tion shall  set  forth  the  above  facts;  at  all  events,  tlie  petition 
must  show  that  the  personal  estate  of  the  deceased  is  insuf- 
ticient  to  pay  tlie  debts  of  tlie  estate. 

If,  tlien,  the  two  classes  of  creditors  have  equal  rights,  and 
taking  it  for  glinted  that  the  creditor,  whose  claim  being 
allowed  within  the  two  years,  could  not  reach  the  land  in  ques- 
tion, we  ask,  by  what  authority  is  it  that  the  creditor  in  this 
case,  who  slept  upon  his  rights  from  the  10th  day  of  Decem- 
ber, 18n9,  until  the  26th  day  of  August,  1878,  can  pass  by  the 
])ersonal  estate  and  reach  the  land  of  an  innocent  purcliaser? 
If  sucli  is  the  law,  then  the  statute  rewards  the  negligent. 
We  admit,  liad  the  personal  estate  been  insufficient  to  pay  all 
the  just  claims  against  the  estate,  then  this  claim  would  have 
shared  pro  rata  in  the  property  not  inventoried;  but  we  con- 
tend that  when  the  personal  estate  is  sufficient  to  pay  all  just 
debts,  then  it  makes  no  diflference  whether  the  land  is  inven- 
toried or  not;  it  is  beyond  the  reach  of  creditors,  and  the  heirs 
of  the  decedent  are  not  liable  for  the  debts  of  their  ancestors 
by  reason  of 'the  inheritance  of  the  land.  Sec.  12,  Chap.  59; 
McLean  v.  McBean,  74  111.  134;  Guy  v.  Gericks,  85  111.  428. 

The  statute,  which  is  the  only  authority  for  an  administra- 
tor to  sell  tlie  land  of  a  deceased  person,  makes  no  provision 
for  a  case  as  set  forth  in  the  petition,  and  we  know  of  no 
authority  for  a  court  to  make  law  not  sanctioned  by  the  law- 
making power. 

Messrs.  G.  &  G.  A.  Koernek,  for  defendant  in  error. 

This  ])etition  was  filed  under  the  amendatory  act  relatinfi^  to 
administration  of  estates,  approved  June  15,  1887.  Wliile 
that  act  makes  important  alterations  and  gives  extensive  chan- 
cery powers  to  the  Circuit  or  County  Court,  there  is  no  sub- 
stantial difference  in  that  act  as  regards  the  provisions  which 
the  petition  should  set  forth,  from  the  act  to  which  it  is  an 
amendment 

But  Sec.  100,  Chaj).  3,  E.  S.,  can  have  no  application  what- 
ever to  the  case  at  bar.  If  it  had,  the  7th  clause  of  section 
70,  Chap.  3,  K.  S.,  to  wit,  that   "all  demands  not   exhibited 
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between  two  years  from  the  granting  lettei-s  testamentary 
shall  be  forever  barred  unless  the  creditor  shall  find  other 
estate  of  the  deceased  not  inventoried  or  accounted  for  by  the 
executor  or  administrator,  in  which  case  their  claims  shall  be 
paid  pro  rata  out  of  such  subsequently  discovered  estate," 
would  be  entirely  nugatory. 

Administrations  are  usually  settled  and  distribution  ordered 
or  made  after  the  expiration  of  two  years,  the  time  allowed 
to  present  claims.  It  is  manifest  that  the  last  mentioned  sec- 
tion is  made  for  the  benefit  of  those  creditors,  who,  for  some 
reason  or  another,  have  failed  to  present  their  claims  for 
allowance  within  the  two  years.  This,  liowever,  does  not 
prevent  them  from  suing  on  their  claims  within  the  time  not 
barred  by  the  general  statute  of  limitation,  and  obtaining 
judgment  to  be  satisfied  out  of  the  estate  not  inventoried, 
whether  then  discovered  or  which  may  afterward  be  dis- 
covered. Thorn  v.  Watson,  6  Gilm,  26;  Bradford  v.  Jones, 
17  111.  93;  Shepard,  Adm'r,  v.  National  Bank,  67  111.  292;  Guy, 
Adm'r,  v.  Gericks,  85  111.  428. 

Now,  in  all  cases  where  the  administration  had  been  settled, 
the  estate  having  been  solvent,  it  would  be  impossible,  in  the 
petition  for  the  sale  of  the  property  to  satisfy  the  judgment 
obtained  against  property  not  inventoried,  to  allege  that  the 
estate  was  insolvent  and  there  was  an  insufiiciency  of  personal 
property.  No  remedy,  then,  would  be  provided,  as  contem- 
plated by  said  Sec.  70. 

The  petition  alleges,  and  it  is  admitted  both  by  the  demurrer 
of  Paul  Nenninger,  Jr.,  as  by  the  answer  of  Maria  Voelkel  and 
the  default  of  the  other  defendants,  that  the  property  was  not 
discovered  until  the  administration  was  settled;  that  suit  was 
commenced  in  1875,  as  soon,  probably,  as  the  property  not 
inventoried  was  discovered.  The  defendants  in  this  case  are 
all  heirs  at  law  of  Paul  Nenninger,  deceased,  and  have  taken 
the  law  subject  to  the  contingencies  mentioned.  Stillmann  v. 
Young,  16  111.  326. 

We  hold  that  even  a  hona  fide  purchaser  from  them  would 
be  liable,  but  those  deifendants  are  not  hona  fide  purchasers. 
They  are  bound  to  know  the  law — that  land  not  inventoried 
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would  be  liable  to  satisfy  claims  of   creditors  barred   by    the 
two  years  limitation. 

Phillips,  J.  Defendant  in  error  filed  his  petition  in  the 
Circuit  Court  of  St.  Clair  county  for  a  decree  to  sell  land  to 
pay  debts,  he  being  administrator  de  bonis  nan  of  the  estate 
of  Paul  Nenninger,  deceased.  A  demurrer  was  Interposed  to 
the  petition,  wliich  was  overruled.  Certain  defendants  stood  by 
their  demurrer;  one  of  the  defendants  tiled  an  answer.  A 
demurrer  was  interposed  to  the  answer,  which  was  sustained. 
A  decree  was  entered  for 'sale  of  land  to  pay  debts.  The 
defendants  to  that  petition  sue  out  this  writ  of  error  and 
assign  as  error  the  overruling  of  the  demurrer  to  the  amended 
petition,  the  sustaining  of  the  demurer  to  the  answer,  and  in 
entering  a  decree  without  finding  facts  in  the  decree. 

The  petition  avers  that  Maria  Wildig,  executrix,  etc.,  filed 
in  the  County  Court  of  St.  Clair  county  a  certified  copy  of  a 
certain  judgment  rendered  in  the  Circuit  Court  of  St.  Clair 
county,  which  was  so  filed  on  the  3d  day  of  June,  1884:,  and 
was  for  the  amount  of  $1,750.22,  and  was  recovered  against 
Frederick  Rhein,  administrator,  etc.,  of  Paul  Nonninger. 

That  judgment  was  to  be  paid  in  djie  course  of  administra- 
tion out  of  any  assets  of  the  estate  of  Paul  Nenninger  dis- 
covered since  the  filing  of  the  inventory  6f  said  estate  by  the 
administrator,  and  which  assets  the  judgment  finds  are  the 
lands  referred  to  in  the  pleadings  in  the  case,  and  then 
describes  the  lands.  The  petition  makes  a  transcript  of  the 
judgment  an  exhibit,  and  avers  that  it  was  allowed  by  the 
County  Court  as  a  claim  against  the  estate  to  be  paid  in  due 
course  of  administr  ition  out  of  subsequently  discovered  assets. 
Tlie  death  of  Frederick  Khein,  the  administrator,  and  the 
appointment  of  petitioner  as  administrator  de  honis  non  is 
averred,  and  it  is  further  averred  that  the  estate  of  Paul  Xen- 
ninger  has  been  fully  administered  by  said  Rhoin  as  adminis- 
trator, and  distribution  of  the  personal  estate  had  bsen  made 
to  the  widow  and  heirs,  and  no  other  property,  real  or  per- 
sonal, had  come  to  the  petitioner  except  the  land  in  the  judg- 
ment described,  which  is  averred  to  have  not  been  inventoried. 
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The  date  of  death  of  Paul  Nennin^er  is  not  averred,  nor  can 
the  date  of  granting  letters  of  administration  be  determined 
from  the  petition.  The  date  of  the  allowance  of  the  chiim  is 
averred,  but  whether  within  two  years  of  granting  letters  of 
adtninistration  on  the  estate  of  Paul  Nennincrer  can  not  be 
determined  from  this  petition.  If  the  claim  was  allowed  or 
judgment  recovered  within  two  years  of  the  granting  of  let- 
ters of  administration  the  fact  of  the  distribution  of  the  per- 
sonal estate  within  two  years  would  not  authorize  a  sale  of  the 
real  estate,  except  for  a  deficiency  of  personal  assets.  The 
petition  is  insuflicient  under  Sec.  100  of  Chap.  3,  Starr  &  C. 
111.  Stat,  and  under  the  amendatory  act  of  1887. 

Nor  is  the  petition  sufBcient  under  subdivision  7  of  Sec.  70 
Starr  &  C.  III.  Stat.,  or  the  amendatory  act  of  1887,  as  aver- 
ring facts  that  would  authorize  a  decree  of  sale  of  subsequently 
discovered  assets  to  satisfy  a  claim  allowed  after  two  years 
from  granting  letters  of  administration.  It  was  error  to  over- 
rule the  demurrer  to  the  petition.  We  do  not  deem  it 
necessary  to  consider  the  error  assigned  in  sustaining  the 
demurrer  to  the  answer,  as  the  petition  is  so  insufficient  that 
an  answer  thereto  ne6d  not  be  considered.  We  suggest, 
however,  that  by  Sec.  101  of  Chap.  3,  Starr  &  C.  111.  Stat., 
the  practice  in  this  class  of  cases  is  the  same  as  in  cases  in 
chancery,  and  objection  to  an  answer  must  be  taken  by 
exception. 

The  third  assignment  of  error  is  that  the  decree  is  insuffi- 
cient in  not  finding  the  necessary  facts.  That  decree,  after 
finding  jurisdiction  of  the  parties  and  sustaining  the  demurrers, 
enters  default  and  a  decree  pro  confesso,  and  the  decree  then 
proceeds:  "It  is  therefore  ordered,  adjudged  and  decreed  that 
the  petition  of  the  said  Ssbastian  Fietsam,  administrator  as 
aforesaid,  be  allowed,  and  that  the  said  administrator  proceed 
according:  to  law  to  advertise  and  sell  the  real  estate  described 
in  said  petition  on  such  terms  a^d  conditions  as  are  prescribed 
by  the  statute  in  such  case  made  and  provided,  and  that  this 
case  stand  continued  for  report." 

The  decree  finds  none  of  the  facts,  as  required  by  Sec.  107, 
Chap.  3,  Starr  &  C.  111.  Stat,  nor  is  the  decree  sufficient  under 
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the  amondatory  act  of  1887.  Neither  does  the  decree  find 
BufBeient  facts  in  a  case  where  claims  are  presented  after  two 
years  from  granting  letters  of  administration  to  be  paid  out 
of  subsequently  discovered  assets.  The  findings  in  the  judg- 
ment against  the  administrator  are  not  conclusive  against  the 
heir,  and  can  not  be  held  to  aid  either  the  want  of  averments 
in  the  petition  or  the  finding  necessary  facts  in  the  decree. 

For  the  errors  indicated  the  decree  is  reveraed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Rockford  Insurance  Company 

V. 

Hugh  L.  Travelstead. 

Fire  Tnsuranre — AppUcntion — False  Representations — Waiver — Acts  of 
A  gent  —  Estoppel  —  Adjustment — Inconsistent  Defenses — Pleading — In- 
complete Bill  of  Exceptions, 

1.  An  insurance  company  which,  with  knowledge  of  fraudulent  repre- 
Rentations  in  an  application,  demands  proofs  of  loss,  is  estopped  from  settingf 
up  such  representations  in  defense  of  an  action  on  the  policy. 

2.  Where  an  insurdnce  company  is  estopped  from  setting  up  a  ariven 
defense  by  acts  of  its  adjuster  amounting  to  a  waiver,  it  can  not  escape  lia- 
bility through  a  condition  in  the  policy  limiting  such  agent's  authority  to 
bind  the  company. 

3.  Where  one  has  an  election  between  inconsistent  courses  of  action,  he 
will  be  held  to  that  which  he  first  adopts. 

4.  The  assignment  of  errors  should  be  attached  to  the  record. 

5.  In  the  case  presented  it  is  held:  That  the  court  below  properly 
excluded  the  original  application,  which  was  not  offered  until  aft«r  the 
jirgument  was  commenced;  that  the  service  does  not  show  false  representa- 
tions oA  the  part  of  the  plaintiff;  and  that  the  defendant  is  estopped  from 
netting  up  a  defense  which  is  inconsistent  with  the  acts  of  its  adjuster. 

[Opinion  filed  March  1,  18S9.] 

Appeal  from  the  County  Court  of  Williamson  County;  the 
Hon.  W.  W.  Duncan,  Judge,  presiding. 
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Messrs.  Marshall  &  Taggaet,  for  appellant. 

The  policy  had  a  copy  of  thQ  application  on  the  back 
thereof.  The  whole  policy,  including  the  copy  of  apj)! (cation, 
was  set  ont  in  the  pleadings  in  full,  as  well  as  read  in  evidence. 
In  this  copy  the  dollar  mark  was  omitted  from  before  the  84, 
and  it  was  claimed  in  argument  below  that  it  did  not  mean  an 
84  dollar  mortgage.  The  original  application  had  the  dollar 
mark  in.  This  was  made  a  part  of  the  policy  by  express  ref- 
erence. Upon  this  question  being  made  in  argument,  the 
defendant  below  asked  to  introduce  the  original  application,' 
which  was  excluded  by  the  court — the  court,  however,  hold- 
ing that  the  copy  should  be  construed  the  same  as  tliough  the 
dollar  mark  were  there,  and  giving  instructions  to  the  jury 
npon  that  theory.  This  is  correct.  Dollars  are  the  units  of 
onr  currency.  The  question  asked  called  for  the  amount  of 
incumbrance,  and,  taking  the  answer  with  the  question,  there 
can  be  no  doubt  but  that  the  84  should  read  as  84  dollars.  In 
Beardsley  v.  Hill,  61  111.  358,  "one  hundred  and  ninety-one, 
fifty  cents"  was  construed  to  mean  $191.50;  and  in  ^""orthrup 
V.  Sanborn,  22  Vt.  434,  the  court  held  that  37.89  in  an  order 
meant  $37.89.  It  was  also  claimed  below  that  Mtge.  did  not 
mean  a  mortgage.  Tliis  abbreviation  is  a  very  good  one  for 
the  purpose,  and,  used  in  answer  to  an  interrogatory  about 
incumbrances,  could  hardly  be  mistaken. 

If  the  construction  claimed  below  by  the  plaintiff  were 
correct,  there  would  still  be  a  clear  breach  of  warranty  in  the 
answer  to  question  number  22  of  the  application.  That  a  false 
statement  as  to  the  amount  of  the  mortgage  constitutes  a 
defense,  see  Abbott  v.  Shawmut  Ins.  Co.,  3  Allen,  213;  Eyan 
V.  Springfield  F.  Ins.  Co.,  46  Wis.  671;  Pa.  Ins.  Co.  v.  Gotts- 
man,  48  Pa.  St.  151;  Schumitsch  v.  Amer.  Ins.  Co.,  48  Wis. 
26;  3  K  W.  E.  595. 

So  far  as  we  can  learn,  it  has  never  been  held  that  an  insur- 
ance agent,  who  goes  to  examine  a  loss,  must  at  once  refuse 
payment  on  discovering  a  defense  or  estop  his  company  from 
setting  up  such  'defense.  It  is  certainly  for  the  interest  of 
both  parties  that  he  should  be  allowed  to  go  on  and  make  the 
formal  proofs  of  loss  for  the  assured  if  he  sees  fit,  and  then 
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refer  the  whole  matter  to  the  cornj)anj.  In  this  way  the 
insured  is  neither  misled  nor  prejudiced.  The  authorities, 
where  it  is  lield  that  the  insurer  is  estoj^ped  from  setting  up  a 
defense,  all  limit  the  doctrine  to  cases  where  the  assured  has 
been  led  by  the  insurer  to  contract  expense  and  been  put  to 
trouble.  Web-^ter  v.  Phcenix  Ins.  Co.,  36  Wis.  71;  Gans  v. 
St.  Paul  Ins.  Co.,  4S  Wis.  109;  Titus  v.  Glens  Falls  Ins.  Co., 
81  N.  Y.  410;  Hollis  v.  State  Ins.  Co.,  65  Iowa,  454. 

It  has  never  been  held  that  an  adjuster  away  from  the  home 
office  could  waive  a  defense  by  taking  proofs  of  loss.  On  the 
contrary,  where  the  adjuster  visited  the  property, gave  insured 
blanks  on  which  to  make  out  his  proofs,  asked  him  to  do  so, 
leaving  him  to  pay  all  expenses  himself,  and  after  receiving 
the  proofs  returned  them  for  correction,  it  is  the  law  that  the 
company  is  not  bound  by  his  acts.  Even  if  the  court  should 
inquire  into  the  authority  of  adjusters  and  attempt  to  deter- 
mine what  powers  they  are  held  out  as  possessing,  as  a  matter 
of  public  notoriety,  it  would  lind  they  had  no  power  to  do 
more  than  examine  and  report,  as  all  blank  drafts,  receipts 
and  papers  used  by  or  furnished  to  adjusters  of  this  company, 
and  we  think  so  of  all  other  companies,  contain  special  pro- 
visions making  the  acts  of  the  adjuster  operative  only  upon 
approval  of  the  company.  The  law  is,  however,  that  the 
authority  of  an  adjuster  to  waive  a  defense  by  demanding 
proofs  of  loss  must  be  expressly  proved,  and  will  not  be  pre- 
sumed even  from  proof  that  he  is  an  adjuster.  Hollis  v.  State, 
65  Iowa,  457. 

In  this  case  we  insist  that  there  is  no  competent  evidence 
that  Dolan  was  an  agent,  certainly  none  thit  he  had  any  power 
to  waive  defenses.  The  policy  sued  .upon  is  averred  in  the 
declaration  to  contain  this  provision: 

**No  agent  or  employe  of  this  company  or  any  other  person 
or  persons  except  the  secretary,  in  writing,  shall  have  the 
power  or  authority  to  waive  or  alter  any  of  the  terms  or  con- 
ditions of  this  policy." 

This  was  notice  to  the  assured  that  Dolan  did  not  have  any 
such  power.  This  provision  has  been  sustained  in  Wisconsin, 
where  there  is  a  strong  statute  upon  the  subject  of  holding 
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insurance  companies  responsible  for  all  acts  of  agents;  also  in 
Michigan.  Hankins  v.  Rockford  Ins.  Co.,  36  N.  W.  Eeji. 
(Wis.)  34;  Cleaver  v.  Trader's  Ins.  Co.,  32  N.  W.  Rep.  (Mich.) 
660. 

Messrs.  Clemens  &  "Wardeb,  for  appellee. 

Phillips,  J.  TfiTs  is  an  action  of  assumpsit  brought  by 
appellee  against  appellant,  on  a  policy  of  insurance.  It  is. 
insisted  in  defense  that  the  assured  in  his  application  made, 
false  representations  as  to  the  title  to  the  land  and  amount  of 
land  in  the  farm  on  which  the  insured  buildings  stood,  and 
falsely  represented  the  amount  of  a  mortgage  on  the  premises. 
The  plaintiff,  in  reply,  while  denying  the  false  representations, 
claims  that  the  defendant  company,  with  full  knowledge  of  all 
the  facts,  demanded  proofs  of  loss,  which  were  furnished,  and 
through  its  adjuster,  Do! an,  adjusted  the  loss  at  $400,  and  Dolan 
afterward  repudiated  the  adjustment;  the  plaintiff  claims  that 
with  full  knowledge  of  all  the  facts.  The  demand  for  the 
proofs  of  loss,  which  were  furnished,  estops  the  company  from 
setting  up  the  false  representations.  The  insurance  company  • 
denies  the  right  of  Dolan  to  waive  any  of  the  conditions  of 
the  policy  and  denies  that  the  evidence  shows  him  to  be  an 
agent  of  the  company.  A  trial  was  had  before  a  jury  and  a 
verdict  was  entered  for  $465;  there  was  a  remittitur  of  $23.15; 
motion  for  a  new  trial  was  overruled,  and  judgment  entered 
for  $441.85.  The  insurance  company  brings  the  record  to 
this  court  by  appeal. 

The  evidence  shows  that  the  appellee's  building  and  con- 
tents, the  insured  property,  was  destroyed  by  fire,  and  he  at 
once  gave  notice  to  the  company  and  was  informed  in  reply 
that  Mr.  Dolan,  an  adjuster,  would  come  and  see  about  the 
matter.  A  short  time  thereafter  appellee  met  Mr.  Dolan  and 
a  meeting  was  appointed,  to  he  held  in  Marion.  Appellee 
came  to  Marion  and  met  Mr.  Dolan,  and  found  he  had  full 
knowledge  of  appellee's  title  to  the  lands,  the  number  of  acres, 
and  the  amount  of  the  mortgage.  With  this  knowledge  Mr. 
Dolan  asked  for  a  statement  of  the  property  de3troyed  by  fire 
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in  the  building  and  a  description  of  tlie  building  burned.  The 
appellee  then,  with  Mr.  Dolan's  aid,  made  proof  of  loss.  The 
same  was  sworn  to  by  appellee  before  a  justice  of  the  peace 
and  was  delivered  to  and  retained  by  the  adjuster.  Some  prop- 
ositions of  a  settlement  of  tlie  loss  were  made  and  an  agree- 
ment entered  into  by  which  the  company  was  to  pay  $400. 
The  adjuster  then  produced  the  premium  note  of  appellee,  and 
proposed  to  deduct  that  from  the  $100,  to  which  appellee 
objected  at  the  time,  but  subsequently  consented,  when  Dolan 
then  refused  to  pay  anything.  The  evidence  shows  that  when 
the  company  was  notified  of  the  destruction  by  fire  of  the 
insured  property,  the  appellee  was  informed  that  an  adjuster, 
Mr.  Dolan,  would  call  and  investigate  the  matter.  He  subse- 
quently did  80  and  produced  the  premium  note  made  to  the 
company  by  the  appellee.  It  was  sufiicientlj'  shown  that  he 
was  an  agent  of -the  company.  Before  the  meeting  at  Marion 
he  had  called  at  appellee's  house,  and  in  his  absence,  with  the 
consent  of  a  member  of  his  family,  had  examined  his  papers 
and  found  he  had  title  to  forty  acres  of  land,  and  a  bond  for  a 
deed  to  thirty  acres.  He  had  also  learned  of  the  existence  of 
an  unrecorded  mortgage  and  had  called  on  the  mortgagee  and 
found  the  amount  secured  thereby.  The  appellant  insists  that 
the  appellee  in  his  application  had  made  false  representations 
as  to  the  amount  of  the  mortgage;  the  copy  of  the  application 
indorsed  on  the  policy  was  offered  in  evidence  and  contains, 
this  question:  "Is  your  property  incumbered,  if  so,  by  what, 
in  what  amount,  when  due."  To  which  the  answer  is:  "84 
Mtge.  on  forty  acres."  The  mortgage  on  the  forty  acres  of 
land  is  shown  to  have  been  made  in  1886,  and  to  secure 
a  note  for  $148.03,  due  I8th  of  September,  1887,  no  part 
of  which  had  been  paid.  We  can  not  construe  the  answer  to 
Ithe  question  above  given  as  being  an  answer  to  more  thai) 
that  part  of  the  question:  "Is  your  property  incumbered? 
If  so,  by  what  ? "  The  answer,  "  Mtge.  on  forty  acres," 
is  in  response  to  that  question,  and  the  "  84  "  is  meaningless, 
and  must  be  rejected.  The  answer  does  not  attempt  to  reply 
t<3  Ihat  part  of  the  question  "  to  what  amount  and  when 
due."     It  is  insisted,  however,  in  argument,  that  the  original 
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application  contained  the  answer  as  follows:  "$84  Mtge. 
on  forty  acres."  That  original  application  was  not  in 
evidence  and  was  not  offered  until  after  the  argument  of  the 
case  commenced,  and  when  then  offered,  the  court,  on  objec- 
tion of  appellee,  refused  to  open  the  case  and  allow  the  same 
to  go  to  the  jury.  It  was  not,  therefore,  in  evidence,  and 
can  not  be  considered  by  ns.  From  the  evidence  .before  the 
jm*y,  we  do  not  find  the  appellee  made  a  false  representation  in 
response  to  that  question.  But  if  it  is  conceded  that  the 
answer  of  appellee  was  shown  to  be  "$84  Mtge.  on  forty  acres," 
and  was  fraudulent,  yet  the  evidence  shows  that  with  full 
knowledge  of  the  facts,  the  agent  of  the  company  required 
of  appellee  full  proof  of  loss,  which  was  made.  This  must  be 
held  to  estop  appellant  fi-om  setting  up  in  defense  such  mis- 
representation. German  Fire  Ins.  Co.  v.  Grunert,  112  111. 
()8;  Webster  v.  Phosnix  Ins.  Co.,  36  Wis.  67;  Gans  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  43  Wis.  108. 

It  is,  however,  urged  by  appellant  that  the  reason  for 
an  estoppel  in  such  case  is  that  the  insured  must  be 
put  to  expense  in  mr^king  proof  of  loss.  It  is  shown  that 
appellee  took  time  to  give  the  facts,  make  proof  of  loss  and 
go  before  a  justice  to  make  affidavit  to  the  same.  The  prin- 
ciple of  estoppel  is  not  based  on  expense  incurred  alone.  It  is 
said  by  Bigelow  in  his  work  on  Estoppel,  page  578,  "A  party 
can  not  occupy  inconsistent 'positions,  and  where  one  has  an 
election  between  inconsistent  courses  of  action  he  will  be  con- 
fined to  that  which  he  first  adopts.  Any  decisive  act  of  the 
party,  done  with  knowledge  of  his  rights  and  of  the  facts, 
determines  his  election,  and  works  an  estoppel."  The  evi- 
dence shows  that  the  appellee  answered  the  question,  "  How 
much  land  do  you  own  on  which  the  property  to  be  insured  is 
situated," by  saying  "eighty  acres,"  and  it  is  urged  that  this 
answer  was  fraudulent,  as  he  had  a  deed  to  but  forty  acres, 
and  a  bond  for  a  deed  to  thirty  acres.  But  the  evidence 
shows  that  the  adjuster,  Dolan,  had  full  knowledge  of  tliee© 
facts  at  the  time  he  required  proofs  of  loss,  and  the  principte 
of  estoppel  already  discussed  applies  with  equal  force  to  this 
representation.     The  policy  sued  on  contains   this  provision: 
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"  No  agent  or  employe  of  this  companv,  or  any  other  person 
o>  persons  except  the  secretary,  in  writing,  shall  have  the 
power  or  authority  to  waive  or  alter  any  of  the  terms  or  con- 
ditions of  this  policy;"  and  it  is  urged  ^by  the  company  that, 
the  policy  containing  this  provision,  the  assured  had  notice 
that  Dolan  had  no  power  to  waive  or  alter  the  conditions  of 
the  policy.  No  provision  of  the  policy  is  changnd,  nor  is  any- 
thing added  to  it.  The  company  employs  its  own  agents, 
and  if  an  agent  employed  and  instructed  with  the  discharge  of 
a  duty  by  the  company  requires  an  act  of  the  assured  which 
is  inconsistent  with  the  defense  sot  up  to  avoid  the  liability 
claimed  to  exist  by  virtue  of  the  policy,  by  reason  of  which 
the  defense  thus  sought  to  be  made  is  absolutely  inconsistent 
with  the  act  they  have  required  of  the  assured,  they  will  not 
be  permitted  to  engraft  an  additi(»nal  condition  in  tlie  policy 
to  the  eflfect  that  the  assured  shall  not  have  the  benefit  of  an 
estoppel  in  pais  to  a  right  that  exists  by  virtue  of  the  act  of 
the  company  through  its  agent,  and  not  merely  by  the  terms 
and  conditions  of  the  contract. 

The  instructions  to  which  objections  are  taken  proceed  on 
the  theory  of  estoppel  by  reason  of  the  company  having 
knowledge  of  the  facts,  and  thereafter  demanding  proofs  of 
loss.  It  was  not  error  to  give  them.  The  bill  of  exceptions 
in  this  case  is  incomplete  in  not  furnishing  copies  of  papers 
offered  and  referred  to  in  evidence ;  nor  does  it  appear  by 
the  certificate  of  the  judge  that  it  contains  all  the  evidence. 
The  assignment  of  errors  is  not  attached  to  the  record  but 
made  on  a  separate  sheet  of  paper  and  placed  in  the  record 
without  being  attached  thereto.  This  is  not  in  compliance 
with  the  rule,  nor  with  the  requirement  of  the  law.  Martin 
V.  Kussell,  3  Scam.  342 ;  Gibbs  v.  Blackwell,  40  111.  51 ;  Wil- 
liston  v.  Fisher,  28  111.  43. 

Finding  no  error  in  the  record  of  which  appellant  may 
complain  the  judgment  is  affirmed. 

Judgment  affirmed. 
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ACTIONS— See  Divorck,  6 ;  Equitable  Assignment,  3 ;  Executions,  4; 
Guardian -AND  Ward,  1;  Infancy,  2. 

ADMINISTRATION— See  Jurisdiction,  11. 

1.  Where  it  is  sought  to  dispute  the  rififht  of  the  plaintiff  to  sue  in 
the  capacity  of  administrator,  a  plea  must  be  interposed  to  that  effect. 
Where  this  is  not  done,  it  is  unnecessary  to  make  proof  of  the  plaintiff^s 
appointment,  or  of  his  right  to  sue  in  the  assumed  capacity.  Dye  v. 
Gritton,  54 

2.  This  court,  upon  a  review  of  the  evidence,  sustains  a  claim  against 
the  estate  of  an  aunt  of  the  claimant  for  board  and  nursing  in  the  last 
illness  of  the  deceased,  there  having  been  in  the  minds  of  the  parties  the 
purpose  to  make  and  receive  payment  for  the  extraordinary  services 
rendered  by  the  claimant.     Chapman  v.  Barnes,  184 

3.  Purchasers  of  a  partnership  interest  from  an  executor  are  repre- 
sentatives of  the  deceased  as  to  the  property  purchased,  and  are  within 
the  protection  of  Sec.  4,  Chap.  51,  R.  S.     Foster  v.  Hart  dt  Co.,    260 

4.  This  court  upon  a  review  of  the  evidence,  sustains  the  judgment 
of  the  court  below  that  it  does  not  support  a  claim  against  an  estate 
for  the  board  and  care  of  the  deceased,  who  was  the  mother  of  the 
claimant's  wife,  and  resided  in  his  family  for  a  number  of  years  prior 
to  her  death.     Clawson  v.  Moore,  296 

5.  It  is  matter  of  no  consequence  that  some  of  the  items,  as  shown 
by  the  evidence,  are  larger  than  specified  in  the  account  filed  against 
an  estate,  if  the  amount  of  the  verdict  is  within  the  claim  as  filed.  Bart- 
lettY,  Wright,  339 

6.  In  an  action  brought  by  an  administrator  to  recover  for  services  of 
his  intestiite  as  manager  of  a  store  for  a  period  of  about  six  years 
before  his  death,  this  court,  upon  a  review  of  the  evidence,  which  is 
conflicting,  holds  that  it  sustains  the  judgment  for  the  plaintiff.  Voor- 
heia  v.  Bovell,  487 

7.  The  question  whether  an  amount  paid  by  an  administrator  out 
of  assets  in  his  hands  should  be  placed  to  nis  credit,  is  one  of  law  and 
not  of  fact,  and  it  should  not  be  submitted  to  a  jury.  Hapke  v.  The 
People,  546 

8.  In  proceedings  to  compel  an  administrator  to  settle  his  account, 
wherein  he  claimed  as  a  credit  an  amount  paid  by  him  out  of  assets 
belonging  to  the  estate  upon  a  claim  which  had  never  been  filed  or 
allowed  against  it,  this  court  sustains  the  order  of  tho  court  below, 
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allowing  such  portion  of  the  payment  as  was  paid  wiiliin  two  years 
after  the  issue  of  letters  of  administration.     Id..,  546 

9.  Upon  a  citation  issued  commanding  the  appearance  of  persons 
accused  of  having  powession  of  property  of  a  deceased  pei^on,   whose 

.estate  is  in  course  of  administration,  this  court  reverses  the  judgment 
or  order  in  favor  of  the  administrator  as  unsupported  by  the  evidence. 
Connor  v.  Akin,  584 

10.  Proof  going  to  show  that  money  belonging  to  a  deceased  per- 
son came  to  the  hands  of  a  married  woman,  will  not  justify  a  finding 
against  both  herself  and  husband  and  an  order  that  they  jointly  refund 
the  same.    Id. ,  584 

11.  A  petition  for  a  decree  to  sell  lands  for  the  payment  of  debts 
which  fails  to  disclose  the  date  of  the  doath  of  th^  intestate  and  of  the 
granting  of  letters  of  administration  and  whether  the  claim  was  allowed 
within  two  years  from  the  granting  of  sucb  letters,  is  insufficient. 
Nenninger  v.  Fietsam,  64^ 

12.  The  petition  in  question  is  also  insufficient  to  authorize  a  decree 
of  sale  of  subsequently  acquired  assets  to  satisfy  a  claim  allowed  after 
two  years.     Jd.,  648 

13.  The  distribution  of  the  persona!  assets  within   two  years  will 
not,  in  the  case  of  a  claim  allowed  or  judgment  recovered  within  such 
time,  authorize  a  sale  of  real  estate  for  the  payment  thereof,  except  in 
case  of  a  deficiency  of  personal  assets,     /t/.,  648 

14.  In  such  cases  objections  to  an  answer  must  be  taken  by  excep- 
tion.   Id.,  648 

15.  The  findings  in  a  judgment  against  an  administrator  are  nbt  in 
such  casen  conclusive  against  the  heir,  and  can  not  be  held  to  aid  either 
the  want  of  averments  in  the  petition  or  the  finding  of  necessary  factfi 
in  the  decree  of  sale.    Id.,  648 

16.  In  the  case  presented,  the  decree  finds  none  of  the  facts  required 
by  Sec.  107,  Chap.  3,  Starr  &  C.  III.  Stilt.,  nor  is  it  sufficient  under  the 
amendatory  act  of  1887.     Id.,  648 

AGENCY— See  Contracts,  1;  Dram-shops.  2;  Husband  and  Wipe,  1 ; 
Insurance,  6;  Principal  and  Surety,  1;  Practice;  Sales,  4;  Set- 
off, 1,  2. 

1.  In  an  action  on  an  alleged  guaranty  of  a  promissory  note,  executed 
by  a  third  person,  thii<  court  declines  to  interfere  with  the  finding  of  the 
court  below  for  the  defendant,  there  being  a  conflict  of  evidence  as  to 
whether  he  authorized  or  ratified  such  use  of  his  name.  Deering  v. 
Walker,  330 

APPEAL  AND  ERROR— See  Agency.  1;  Insurance,  11;  Highways,  1.  2; 
Landlord  and  Tenant,  1;  Practice,  14,  15. 

1.  This  court  will  not  reverse  for  errors  which  worked  no  injury  to 
the  appellant.     Nicholson  v.  The  People^  57 

2.  An  error  which  only  affects  one  who  is  not  a  party  to  the  appeal 
is  not  Rufficient  ground  for  reversal.     Randolph  v.  Chisholm,  172 

3.  This  court  declines  to  consider  instructions  which  are  omitted 
from  the  abstract.    Mueller  v.  Newell,  192 
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APPEAL  AND  ERROR— Con ^m wed. 

4.  Tuis  court  will  not  reverse  for  an  error  in  the  admission  of  evi- 
dence which  has  worked  no  injury  to  the  appellant,  shea  v.  Wogjier^l^S 

5.  This  court  will  not  interfere  with  a  verdict  based  on  the  conflict- 
ing testimony  of  the  partiea.     Id.f  193 

6.  Where  the  evidence  is  sharply  conflictinpf,  and  no  error  of /law 
has  intervened,  this  couit  will  not  interfere  with  the  verdict  of  the  jury. 
Hunter  v.  Harris,  200 

7.  An  objection  to  remarks  of  counsel  can  not  be  first  raised  in  this 
court.    Id.,  200 

8.  An  assignment  of  error  which  is  not  noticed  in  the  brief  will  be 
considered  as  waived.     Seaton  v.  Ruff,  235 

9.  This  court  can  not  consider  instructions  asked  which  do  not 
appear  in  the  abstract.     F enter  v.  T,,  St.  L,  (S-  K.  C.  R.  R,  Co.,      250 

10.  Upon  appeal  from  a  judgment  by  defendant  it  will  be  presumed 
that  the  evidence  was  sutficient  to  sustain  the  finding  as  to  damages 
when  it  is  not  preserved  in  the  record.     Phoenix  Ins.  Co.  v.  Frisch,  265 

11.  This  court  will  not  reverse  for  an  error  which  has  worked  no 
injury  to  the  appellant.     ParrottY.  Strain,  266 

12.  It  is  the  si^ecial  province  of  this  court  to  review  questions  of  fact 
and  determine  whether  the  finding  of  the  trial  court  should  be  set  aside. 
It  |s  not  essential  to  this  review  that  propositions  of  law  should  have 
been  submitted  to  the  court  below.     Smith  v.  DaueJ,  290 

13.  This  court  will  not  reverse  because  of  the  admission  of  the 
record  of  a  mortgage  in  evidence,  there  having  l)een  no  offer  to  pro- 
duce the  original,  where  the  objection  at  the  trial  were  merely  gen- 
eral.    Cooper  V .  Cooper,  356 

14.  Where  the  certificate  of  the  bill  of  exceptions  does  not  show  that 
it  contains  all  the  evidence  and  instructions,  errors  assigned  touching 
these  matters  will  not  be  considered.     Snell  v.  The  People,  470 

ARBITRATION. 

1.  Under  an  agreement  to  dissolve  a  partnership,  sell  the  stock  and 
submit  to  arbitrators  all  matters  in  controversy,  the  setting  aside  of  the 
award  does  not  operate  to  avoid  the  sale.     Brmcnell  v.  Steere,         3o8 

ASSIGNMENT — See  Landlord  and  Tknant,  3;  Negotiable  Instku- 

MENTS,  2. 

ATTORNEY  AND  CLIENT— See  Municipal  Corporations,  1,  2. 

1.  In  an  action  brought  by  attorneys  to  recover  for  professional  serv- 
ices, this  court  holds  that  the  jury  wore  improperly  instructed, to  the  effect 
that  the  defendant  is  liable  if  she  saw  the  plaintiffs  engaged  in  work 
for  her  in  a  formi.'r  litigiition  and  did  not  forbid  it  but  accepted  such 
service.  A  certain  contract  with  another  attorney  for  the  employm'^nt 
of  additional  coujisel,  relied  on  by  the  defendant  as  a  complete  defense, 
should  have  been  taken  into  account.     Price  v.  Hat/,  552 

AWARD— See  Arbitration;  Partnership,  3. 

BAILMENTS— See  Husband  and  Wife,  1,  2. 
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BANKS— Skt-okp,  1.  2. 

1.  Where  the  proceeds  of  stock,  shipped  for  the  owner  by  a  loc<il 
do.ilor  to  :i  broker,  are  improperly  placed  to  the  credit  of  a  bank  for 
the  use  of  such  local  dealer,  the  bank  can  not  apply  the  san^e  on  a  pre- 
vious overdraft  by  iiim.     First  Nat.  Bank  of  Jerseyville  y.  Belt,   194 

BILLS  OF  EXCEPTIONS— See  Appeal  and  Error,  14:  Landlord  and 
Tknant,  1;  pRACTrCE,  2. 

BILLS  OP  PARTICULARS— See  Sales,  1. 

1.  It  is  sufficient  if  an  account  or  bill  of  particulars  filed  in  a  justice 
court  indicates  with  reasonable  clearness  the  facts  on  which  the  plaint- 
iff relies.     Dunsworth  v.  Wood  Machine  Co,,  23 

BOARD  OF  TRADE— See  Gaming. 

BONDS— See  Sheriff,  1. 

BUILDlNlJ  ASSOCIATIONS. 

1.  Upon  a  bill  filed  to  enjoin  the  foret^losure  of  two  deeds  of  trust 
and  to  .secure  the  ctincellation  of  several  shares  of  stock  in  a  buildinfi^ 
association,  this  court  reverses  a  decree  for  the  complainants  as  not  sup- 
ported by  the  evidence.     Quincy  Building  d;  Loan  Ass'n  v.  Wittget,  173 

CARRIERS— See  Railroads. 

CHATTEL  MORTGAGES- See  Fraud,  3. 

COMPROMISE— See  Insurance,  3;  Negotiable  Instruments,  3. 

CONTRACTS— See  Attorney  and  Client,  1;  Infancy,  1,  2. 

1.  In  an  action  against  an  insurance  compiiny,  brought  by  a  dis- 
charped  agent  to  recover  money  paid  by  the  plaintiff  at  the  time  of  his 
appointment  to  settle  the  account  of  his  predecpssor.  it  is  held:  That  the 
evidence  fails  to  show  an  af^eement  for  the  plaintiff  to  act  as  the  per- 
manent atrent  of  the  defendant;  that  the  judgment  for  the  plaintiff  can 
not  be  sustained  under  the  common  count  for  money  had  and  received; 
and  that,  at  most,  there  is  but  a  partial  failure  of  consideration.  Orient 
Jus.  Co.  V.  Bemp,  232 

2.  In  an  action  on  a  contract  providing  for  the  support  of  the  mother- 
in-law  of  the  defendant,  she  also  H*»ing  the  wife  of  the  plaintiff,  this 
court  holds  as  erroneous  an  instruction  to  the  effect  that  the  conditions 
contained  in  the  contract  are  independent  of  each  other.  Anderson  v. 
Taf/for,  '  338 

3.  There  can  be  no  recovery  under  the  common  counts  in  assumpsit 
of  the  contract  price  for  sinking  a  well  und'»r  a  special  contract  until 
such  contract  has  been  fully  performed.     Wilderman  v.  Pitts,  528 

4.  Under  a  special  contract  to  dig  a  well,  no  time  being  fixed  within 
which  to  complete  the  work,  it  is  the  duty  of  the  contractor  to  finish  it 
within  a  reasonable  time.    Id.,  528 

6.  An  offer  to  enter  into  a  new  contnict  by  a  person  guilty  of  a 
breach  of  a  former  one,  does  not  absolve  him  from  liability  for  such 
breach.     Trescott  v.  Gross,^  543 

CONTRIBUTION— See  Dower,  1,  2. 
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CORPORATIONS. 

1.  In  an  action  in  assumpsit  ag&inst  non-resident  corporations,  it  is 
improper  to  Rustain  a  motion  to  quash  service  because  obtained  by  pub- 
lication.    Price  V.  American  Bible  Society,  476 

COURTS—See  Jurisdiction. 

CREDITORS'  BILLS— See  Fraudulent  Conveyances,  5. 

CRIMINAL  LAW-See  Riot. 

1.  Where  the  commission  of  a  particular  act  constitutes  two  offenses 
of  different  grades  of  criminality  and  punishable  differently,  a  convic- 
tion or  acquittal  of  a  charge  of  committing  one  of  them  will  be  no  bar 
to  a  conviction  for  the  other.  The  second  charge  places  the  defendant 
in  jeopardy  for  a  new  offence.     Ificholson  v.  The  People,  57 

2.  The  Legislature  may  make  a  distinction  between  two  offenses  in 
respect  to  an  act  common  to  both,  with  reference  to  whether  actual 
intention  shall  be  material.    Id,,  hi 

3.  Upon  an  information  charging  defendants  with  injury  to  a  fence, 
this  court  reverses  the  judgment  agiiinst  the  defendants  as  not  sus- 
tained by  the  evidence.     Klnthe  v.  The  People,  448 

4.  Where  «  verdict  against  a  defendant  is  so  defective  as  to  be  a 
nullity,  and  it  is  set  aside  and  a  new  trial  awarded  at  his  instance*  he 
may  be  again  tried  on  the  original  indictment.  Hudson  v.  The  Peo- 
ple, 454 

5.  The  defendant  may  waive  his  conHtiiutional  privilege,  and  a  mo- 
tion by  him  to  set  aside  a  fatally  defective  verdict  will  amount  to  such 
waiver.     Id.,  454 

6.  A  verdict  on  an  indiclment  containing  six  counts,  in  the  words, 
'*  We,  the  jury,  find  the  defendant  guilty  on  four  counts  of  the  indict- 
ment,*' is  fatally  defective.    Id.,  454 

7-  Where  an  indictment  charges  a  crime' in  the  words  of  the  stat- 
ute, additional  words  may  .be  rejected  as  surplusage.  Snell  v.  The 
People,  470 

8.  Upon  a  writ  of  scire  facias  issued  upon  a  judgment  of  forfeiture 
against  the  principal  and  surety  named  in  a  recognizance,  it  is  held: 
That  the  fact  that  the  scire  facias  referred  to  said  principal  by  his  full 
name,  while  the  recogniz<ince  gave  his  surname  and  the  initial  of  his 
given  name,  the  same  being  so  signed  by  him,  does  not  constitute  a 
fatal  variance;  and  that  evidence  was  properly  admitted  to  show  that 
the  person  indicted  and  convicted  was  the  person  named  in  the  recogni- 
zance.    Allen  v.  The  People,  555 

9.  A  recognizance  is  sufficient  which  sets  forth  before  what  tribunal 
the  accused  is  required  to  appear  with  such  correctness  as  to  name  as 
will  enable  him  to  know,  beyond  a  reasonable  doubt,  where  and  when 
bis  presence  is  required.     Id.,  555 

10.  In  the  case  presented,  the  recognize) nee  requiring  an  appearance 
at  the  next  term  of  the  Circuit  Court,  while  the  scire  facias  averred 
that  the  appearance  was  required  to  be  at  the  next  term  of  the  County 
Court,  the  variance  was  of  no  importance,  as  it  is  clear  that  the  accused 
was  not  misled  and  that  the  County  Court  was  the  proper  tribunal. 
Id.,  555 
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DAMAGES — See  Insukance,  5;  Mastkr  and.  Sbrvant,  12;  Municipal 
CoupoHATiONS;  Railuoads,  9, 10,  II;  Sales,  1. 

1.  In  an  action  to  rrK;over  duQiaj^es  for  improperly  cloning  the  plaint- 
iff's place  of  business  under  an  execution,  the  time  consumed  by  a 
motion  prose-utod  by  them  to  quash  the  levy  and  execution  may  be 
taken  into  account  in  the  assessment  of  damages.  MaeVeagh  v.  Bailey 
<t  Hanfordy  606 

2.  It  is  not  necessary  to  prove  malice  in  order  to  sustain  a  recover}- 
for  actual  damages  in  such  ciises.    Id.^  606 

DEBT— See  Divorce,  6;  Railroads,  18. 

DECREES— See  Judgments  and  Decrees. 

DEFAULT— See  Practice,  13,  18. 

DIVORCE. 

1.  Upon  a  bill  for  divorce  ch  trging  the  defendant  with  incest,  the 
evidence  being  conflicting,  this  court  declines  to  interfere  with  the  ver- 
dict for  the  complainant.     Clark  v.  Clark,  257 

2.  It  is  proper  to  refuse  an  instruction  to  the  effect  that,  if  the  com- 
plainant had  sexual  intercourse  with  the  defendant  after  she  knew  that 
he  had  committed  incest,  she  thereby  condoned  the  offense.    ld,f     257 

3.  In  the  case  presented,  it  was  proper  to  admit  parol  statements 
made  by  the  daughter  at  the  time  she  signed  a  statement  to  the  effect 
that  the  defendant  had  not  bc^en  guilty  of  incest  with  her,  such  state- 
ment having  been  introduced  to  impeach  her.     Id.,  257 

4.  It  was  also  proper  to  exclude  the  names  of  witnesses  who  appeared 
before  the  grand  jury,  there  being  no  c.aim  of  variance  between  their 
evidence  then  and  at  the  trial  below.  It  is  to  be  presumed  that  they 
appeared  before  the  grand  jury  in  obedience  to  law,  and  such  appear- 
ance, if  shown,  would  not  indicate  bias  or  prejudice  against  the 
defendant.    Id.^  257 

5.  In  the  absence  of  a  cross-bill,  the  complainant  may  dismiss  a  bill 
for  divorce  at  any  time  prior  to  a  decree.  Such  dismissal  upon  payment 
of  solicitor's  fees  and  alimony,  does  not  amount  to  a  condonation  of  pre- 
vious acts  of  adultery,    /d.,  257 

6.  Where  the  diversion  of  installments  for  the  support  of  a  child, 
payable  under  a  decree  of  divorce,  can  alone  excuse  further  payment, 
the  refusal  of  the  mother  to  permit  the  fnther  to  see  the  child  is  no 
defense  to  an  action  of  debt  to  recover  unpaid  inbtaliments.  Lancaster 
V.  Laucasfer,  510 

DOWER. 

1.  Where  a  widow  wishes  to  enjoy  an  interest  of  dower  or  home- 
stead in  incumbered  real  estate,  she  must  pay  an  equitable  portion  of 
the  sum  paid  to  satisfy  the  incumbrance  by  a  purchaser  from  the  admin- 
istrator on  a  sale  to  pay  debts  of  the  estate.    Noffts  v.  Kosa,  301 

2.  The  amount  to  be  paid  by  her  should  be  in  the  same  proportion 
that  the  present  value  of  her  estate  computed  by  the  life  tables  bears  to 
the  value  of  the  land.    Id,,  301 
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DRAINAGE — See  Jurisdiction,  8. 

1.  An  injunction  lies  to  prevent  the  cutting:  of  a  ditch  connecting  a 
natural  drain  or  slough  without,  with  a  branch  ditch  within,  a  drainage 
district.     Dayton  v.  Ruthetford,  31 

2.  In  the  case  presented,  this  court  holds  that  the  evidence  sustains 
the  finding  of  the  chancellor  that  the  drain  or  slough  in  question  is  a 
natural  channel  or  watercourse  having  its  outlet* outside  the  district. 
Id.,  31 

3.  Where  a  ditch  of  an  upper  drainage  district  connects  with  that 
of  a  lower  district,  the  cost  of  necessary  enlargement,  together  with  a 
fair  proportion  of  fjae  original  cost  of  the  lower  ditch,  is  a  corporate 
expense  of  the  upper  district,  which  should  be  apportioned  by  the  com- 
missioners thereof  among  the  lands  beneated,  according  to  benefits. 
Kankakee  Drainage  Diet.  ?.  Cotntninahners,  '  86 

4.  In  an  action  by  a  lower  against  an  upper  drainage  district  to  recover 
the  cost  of  the  enlargement  of  the  plaintiff's  ditch  and  a  fair  proportion 
of  the  original  cost,  the  question  as  to  the  cost  of  the  defendant's  ditch 
is  immaterial.    Id.,  86 

5.  The  finding  by  drainage  commissioners  at  their  final  meeting, 
that  the  petition  for  the  formation  of  the  district  has  the  requisite  num- 
ber of  signers,  is  conclusive  in  all  subsequent  proceedings  in  the  absence 
of  fraud  or  collusion  on  their  part.     The  People  v.  O'Hair,  239 

6.  Upon  quo  warranto  to  test  the  organization  of  a  drainage  district, 
there  being  no  error  in  the  rulings  of  the  trial  court  affording  suffi- 
cient grounds  for  reversal,  this  court  declines  to  interfere  with  the 
judgment  for  defendants.    Id.,  239 

DRAM-SHOP— See  Evidence,  15;  Instructions,  17. 

1.  Upon  an  information  charging  a  dram-shop  keeper  with  keeping 
a ''common  nuisance,"  the  docket  of  the  police  magistrate  before 
whom  he  was  tried  on  a  previous  complaint  for  selling  intoxicating 
liquor  in  violation  of  the  statute,  is  inadmissible  to  prove  that  the 
defendant  was  then-found  **  not  guilty."  Nicholson  v.  The  People^    67 

2.  To  warrant  the  conviction  of  a  dram-shop  keeper  for  keeping  a 
common  nuisance,  it  must  he  shown  that  he,  or  his  agent  or  keeper,  has 
knowingly  and  intentionally  sold  intoxicating  liquors  at  the  place  in 
question,  in  violation  of  the  statute.     Id,,  57 

3.  In  the  case  presented,  the  court  below  improperly  instructed  the 
jury  that  a  single  sale  of  intoxicating  liquor  to  a  minor  without  the 
written  order  required,  although  the  vendor  does  not  know  whether  the 
vendee  is  a  minor,  is  sufficient  to  make  the  place  of  sale  a  common  nui- 
sance.    Id,,  '  57 

4.  Under  the  act  of  1883,  a  valid  license  to  keep  a  dram  shop  can 
not  be  issued  unless  the  amount  payable  therefor  be  paid  in  advance  for 
the  entire  period  covered  by  the  license.     Handy  v.  The  People,       99 

5.  An  information  in  the  nature  of  a  quo  warranto  lies  to  question 
the  right  of  a  dram-shop  keeper  to  exercise  the  franchises,  privilege 
and  license  to  keep  a  dram-shop  under  a  license  unlawfully  issued. 
Id,,  99 
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6.  Such  an  information  may  be  amended.    Id.^  99 

7.  In  a  proeecution  for  selling  liquor  to  persons  in  the  habit  of  get- 
ting intoxicated,  by  information  presented  in  the  County  Court  by  the 
staters  attorney,  such  information  may  be  verified  by  the  affidavit  of 
some  other  person.     Gallagher  v.  The  People f  397 

8.  In  the  case  presented,  the  information  being  verified  by  a  third 
person  and  presented  by  the  state's  attorney,  it  did  not  require  indorse- 
ment by  the  judjfe  of  the  court  below,     /rf.,  397 

9.  The  question  whether  persons  to  whom  liquor  has  been  sold  were 
in  the  habit  of  getting  intoxicated,  is  one  of  fact,  directly  provable,  and 
not  an  opinion  or  conclusion  from  other  facts.     Id,,  397 

10.  To  warrant  the  conviction  of  a  dram-shop  keeper  for  keeping  a 
common  nuisance,  it  is  only  necessary  to  show  that  the  defendant  kept 
a  place  for  the  sale  of  liquor,  and  that  at  Fuch  place,  within  eighteen 
months  before  the  filing  of  the  information,  intoxicating  liquor  was 
sold  to  a  person  who  was  intoxicat»;d,  or  who  was  in  the  habit  of  getting 
intoxicated.     Gallagher  v.  The  People,  401 

11.  Upon  an  information  charging  the  defendants  with  keeping  a 
common  nuisance,  under  Sec.  7  of  the  dram-shop  act,  it  is  held:  That 
there  was  no  error  in  the  refusal  of  the  court  to  quash  the  information; 
that  the  court  properly  permitted  witnesses  to  state  that  certain  persons 
named  were  in  the  habit  of  getting  intoxicated;  that  the  refusal  to  per- 
mit certain  witnesses  to  state  whether  they  had  contributed  money  to 
aid  the  prosecution  of  the  case,  thouarh  improper,  is  not  such  error  as  to 
require  a  reversal;  and  that  certain  other  matters  in  regard  to  the  prose- 
cution and  the  defendant's  license  were. properly  excluded.    Id.,    .401 

DURESS— See  Husba^nd  and  Wife,  5,  6. 

ELECTION. 

1.  Where  one  has  an  election  between  inconsistent  courses  of  action, 
he  will  be  held  to  that  which  he  Erst  adopts.  BocJc/ord  Ins.  Co.  v. 
Trarelstead,  654 

ELECTIONS. 

1.  An  election  held  in  the  u^ual  place,  called  by  the  officer  desig- 
nated by  the  law  to  perform  that  duty,  and  at  the  time  duly  fixed 
therefor,  constitutes  the  only  election  provided  for  by  law,  although  a 
majority  of  the  legal  voters  vote  at  another  meeting  on  the  same  day, 
called  by  an  unauthorized  person  and  at  an  unusual  place.  McCracken 
V.  Soucy,  619 

EMBEZZLEMENT— See  Principal  and  Sukety,  1,  2. 

EQUITABLE  ASSIGNMENT. 

1.  An  order  upon  drainage  commissioners  to  issue  bonds  payable  to 
a  third  person  or  order,  in  such  sum  as  may  be  due  the  maker  thereof 
for  labor  performed,  they  promising  to  comply  therewith  upon  ascer- 
tainin$r  the  sum  due,  is  an  equitable  assijsrnment.     Koch  v.  Quick,     635 

2.  After  such  order  has  been  accepted  and  the  maker  has  left  the 
State,  a  commissioner  having  a  claim  against  him  is  estopped  from 
asserting  it  against  the  one  in  whose  favor  the  order  was  made.   Id.^  635 

3.  In  the  case  presented,  the  bonds  having  been  delivered  to  one  of 
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the  commissioners,  this  court  sustiiins  a  judgment  against  him  in  an 
action  for  money  had  and  received  in  favor  of  the  holder  of  the  order. 
Id.,  635 

EQUITY— See  Jurisdiction.  1,  2,  3.  4. 

1.  Upon  a  cross-bill,  the  relief  granted  must  be  either  equitable  in 
itself  or  such  as  the  party  claiming  it  is  entitled  to  at  law,  consistent 
with  the  facts  found  giving  equity  jurisdiction   of  the  subject-matter. 
Correll  v.  Freeman,  39 

2.  Upon  a  bill  to  settle  partnership  affairs,  where  the  court  finds 
that  there  has  been  a  full  settlement  between  the  parties,  it  can  not 
proceed  to  grant  relief  on  a  cross-bill  claiming  a  bdlance  due  the 
defendant  on  such  settlement.  Id.,  39 

ESTOPPEL— See  Attorney  and  Client,  1;   Election,  1;  Equitable 
Assignment,  2;  Insurance,  5,  18,  19,  20;  Mortgages,  2. 

1.  When  one,  by  his  words  or  conduct,  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  thinars  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  previous  condition,  the  former  is  con- 
cluded from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time.     Mackey  v.  Plumb,  245 

2.  The  court  declines  to  interfere  with  a  decree  dismissing  a  bill 
filed  by  a  judgment  debtor  to  restrain  the  sheriff  from  paying  over 
money  in  his  hands  on  an  execution  in  favor  of  another  who  is  not 
estopped  from  asserting  her  claim.     Id.,  245 

EVIDENCE—See  Administration,  1,  15;  Appeal  and  Error,  4,  13; 
Divorce,  3,  4;  Dram  Shops,  10;  Fraud,  4,  5;  Fraudulent  Convey- 
ances, 2;  Instructions,  7;  Insurance,  10;  Landlord  and  Tenant, 
7:  Master  and  Servant,  3,  13;  Municipal  Corporations,  3; 
Negotiable  Instruments,  1,  6;  Railroads,  1, 2, 9. 11, 14;  Replevin, 
4;  Wages,  1;  Witnesses,  1. 

1.  In  an  action  against  a  surety,  on  a  promissory  note,  who  claims 
to  have  become  such  because  of  fraudulent  representations,  it  is  error  to 
exclude  the  representations  in  question.    Johnson  v.  Lawson,  146 

2.  Extrinsic  evidence  may  be  resorted  to  for  the  purpose  of  identi- 
fying property  covered  by  a  chattel  mortgage,  C,  5.  dt  St.  L.  Ry,  Co, 
V.  Beach,  157 

3.  The  rule  that  a  written  agreement  can  not  be  contradicted, 
enlarged  or  varied  by  parol  proof /does  not  apply  to  a  controversy  between 
one  of  the  parties  thereto  and  a  third  person.     Id.,  157 

4.  In  an  action  by  an  administrator  on  a  promissory  note,  the  execu- 
tion of  which  is  denied,  the  plaintiff  may  show  that  it  existed  prior  to 
his  appointment  among  the  papers  of  the  deceased  and  in  the  place 
where  he  usually  kept  such  papers.     Hunter  v.  Harris,  200 

5.  Where  the  genuineness  of  a  promis.^ory  note  is  in  issue,  the 
defendant  may  show  such  facts  as  would  exclude  the  possibility  or  prob- 
ability of  its  execution  at  the  time  and  place  indicated  on  its  face. 
Id.,  200 

6.  While  the  date  of  the  note  is  prima  facte  evidence  of  the  time  of 
its  execution,  it  is  not  conclusive.  •  Id,,  200 
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7.  Evidence  of  bat  slight  importance  is  admissible,  if  not  wholly 
irrelevant. 

8.  In  an  action  of  replevin  to  recover  a  wapron  from  a  firm  of  which 
a  snrvivingr  partner  in  a  firm  which  had  owned  the  waggon  is  a  member, 
the  plaintiff  is  incompetent  as  a  witness  in  reg-ard  to  statements  and 
admissions  by  the  deceased  member  of  such  former  firm,  touching  an 
alleged  sale  to  the  plaintiff.     Foster  v.  Hart,  260 

9.  It  is  proper  to  sustain  an  objection  to  a  question  which  calls  for 
a  conclusion  from  other  fncts.     Parroft  v.  Sirnin,  266 

10.  The  law  does  not  require  the  plaintiff  to  **  satisfy  "  or  **  con- 
vince "  the  jury  by  a  preponderance  of  evidence  in  such  cases.  Goorh 
V.   Tobias,'  268 

11.  It  is  proper  to  exclude  evidence  which  is  irrelevant  where  it  does 
not  appear  that  other  evidence  will  b?  produced  to  render  it  relevant. 
Welch  V.  Zerffer,  348 

12.  In  attraction  to  recover  money  alleged  to  have  been  paid  by  tbe 
plaintiff  tor  the  defendant  as  his  surety  on  a  note,  and  the  value  of  cer- 
tain stock,  it  is  held:  That  the  evidence  offered  by  the  defendant,  which 
tended  to  prove  that  the  indorsement  on  the  back  of  the  note  was  made 
after  the  commencement  of  the  suit,  was  properly  excluded  as  irrele- 
vant; that  certain  evidence  as  to  the  amount  contributed  by  the  defend- 
ant to  a  partnership  which  had  existed  between  the  parties  was  also 
properly  excluded;  that  the  question  of  fact  as  to  whether  the  payment 
was  for  the  benefit  of  the  defendant  or  for  the  firm,  was  settled  by  the 
jury;  and  that  certain  items  were  properly  treated  as  partnership  mat- 
ters.   Id.,  348 

13.  The  statute  providing  for  want  or  failure  of  consideration  as  a 
defense  has  modified  the  rule  that  a  written  instrument  can  not  be  varied 
by  parol.  In  such  cases  the  statute  permits  the  whole  truth  as  to  the 
consideration  to  be  shown.    Broadwell  v.  Sanderson,  384 

14.  The  certificate  of  the  county  clerk  to  the  clerk  of  the  Circuit 
Court  is  competent  evidence  to  show  the  selection  of  grand  jurors  by 
the  county  board,  although  the  record  of  its  proceedings  do  not  show 
such  selection.     Mnnion  v.  The  People,  5*J2 

15.  Upon  appeal  from  a  judgment  finding  the  defendant  guilty  under 
an  indictment  charging  a  violation  of  the  provisions  of  the  dram-shop 
act,  this  court  holds  that  certiiin  affidavits  of  grand  jurors  and  a  bailiff, 
filed  in  support  of  a  motion  to  quash  the  indictment  on  the  ground  that 
the  required  number  did  not  vote  for,  nor  concur  in  finding  the  bill, 
are  insufficient  to  establish  the  facts  alleged.     Id.,  532 

16.  A  mortgjige  and  note  offered  in  evidence  in  the  court  below 
upon  petition  for  rehearing,  the  same  having  been  previously  decreed, 
satisfied  and  discharged,  were  properly  excluded.  Belleville  Savings 
Bankv.  Reis,  622 

EXECUTIONS— See  Damages,  1;  Estoppel  2;  Exemption. 

1.  This  court  reverses  a  judgment  against  the  claimant  of  certain 
wheat  in  shock,  levied  on  under  execution,  as  against  the  clear  weight 
of  the  evidence.     Kaemmererv.  Hauser,  576 
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2.  An  execution  becomes  a  lien  upon  the  personal  property  of  the 
judgment  debtor  from  the  time  of  its  delivery  to  a  constable.  The 
People  V.  Smith,  hll 

3.  An  officer  holding  a  senior  execution  may,  after  the  levy  of  a 
junior  execution,  and  before  sale,  levy  upon  the  property  and  take  it 
from  the  officer  holding  the  junior  execution,     /rf.,  577 

4.  It  seems  that  the  remedy  of  a  judgment  debtor,  in  whose  favor 
a  senior  execution  is  in  the  hands  of  an  officer,  who  stands  by  without 
objecting  while  property  of  the  common  debtor,  levied  upon  under  a 
junior  execution,  is  sold,  is  again««t  such  officer  and  not  against  the  officrr 
levying  the  junior  execution.     Id.,  hll 

5.  In  order  to  take  advantage  of  Sec.  II,  Chap.  77,  Starr  &  C.  IH. 
Stat.,  a  debtor  must  furnish  the  officer  who  is  about  to  levy  upon  his 
personal  property  a  description  of  his  other  property  liable  to  sale  or 
execution.  A  failure  to  do  so  within  a  reasonable  time  will  be  consid- 
ered a  waiver  of  his  rights  under  the  statute.  MacVeagh  v.  Bailey  dt 
Hanfordt  606 

6.  If  the  levy  is  made  with  undue  haste,  such  -description  may  be 
furnished  within  a  reasonable  time  thereafter,    /d.,  606 

EXEMPTION'S. 

1.  A  debtor  failing  to  make  a  selection  of  property  allowed  him  by 
law,  within  the  time  required  by  the  statute,  loses  his  right  of  exemp- 
tion. Allen  Y,  Yeoman,  53 
.  2.  In  an  action  of  replevin  brought  to  recover  household  furniture 
held  under  execution,  there  being  a  conflict  of  evidence  as  to  whether 
the  defendant  made  out  and  delivered  his  schedule  within  ten  days 
from  the  time  he  received  notice  of  the  execution,  this  court  declines  to 
interfere  with  the  verdict  in  his  favor.     Miner  v.  Armstrong,          *286 

3.  Where  the  debtor  presents  a  schedule  of  his  property  to  a  constable 
holding  an  execution  against  him,  it  is. the  duty  of  the  officer  to  sum- 
mon appraisers  without  delay.  In  the  case  presented  it  was  proper  for 
the  de.btor  to  go  from  home  on  the  third  day,  taking  part  of  the  prop- 
erty in  question,  the  officer  having  given  him  no  notice  of  the  intended 
appraisement  on  that  day.     Smith  v.  Dauel,  290 

4.  An  appraisement  made  in  the  absence  of  part  of  the,  scheduled 
property  of  the  debtor  is  invalid.    Id.,  290 

5.  Where  the  appraisement  is  irregular  and  the  officer  levies  on  prop- 
erty of  the  debtor,  the  latter  may  maintain  an  action  of  replevin  for 
such  property,     /d.,  290 

FEES— See  Practice,  6. 

FINES— See  Fisn,  3. 

FISH. 

1.  Anything  which  substantially  and  materially  interferes  with  the 
passage  of  fish  up  and  down  stream,  is  within  the  meaning  of  the  act 
of  1885.  forbidding  any  obstruction  to  their  free  passage.  Summers  v. 
The  People,  170 
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2.  In  the  case  presented  the  question  whether  the  act  of  1385  was 
repealed  by  that  of  1887  is  not  luaterLtl,  as  such  repeal  would  not 
affect  a  pending:  prosecution,     /rf.,  170 

3.  Upon  appeal  from  a  justice  in  such  case^  the  jury  may  fix  the 
amount  of  the  fine  to  be  imposed.     Id.,  170 

FIXTURES. 

1.  In  a  controversy  between  creditors  of  an  insolvent  raannfact- 
nrinjT  company  as  to  which  of  certain  macbinps  were  fixturea,  this  court 
having  previously  reversed  the  decree  of  the  court  below  in  part  and 
remanded  the  cause  for  further  proceedings,  now  declines  to  interfere 
with  the  decree  as  modified.     McKinley  v.  Smith,  106 

FORCIBLE  ENTRY  AND  DETAINER -See  Injunctions,  1. 

1.  The  action  of  forcible  detainer  can  only  be  maintained  by  one 
who  is  entitled  to  po^'^ession.     Mueller  v.  Neirell,  192 

2.  In  an  action  of  forcible  entry  and  detainer  this  court  declines  to 
interfere  with  the  verdict  for  plaintiff,  although  the  active  party  in 
making  the  entry  complained  o£  was  the,  wife  of  the  defendants 
Hauerschmiiz  v.  Bailey^  295 

FORMER  ADJUDICATION. 

1.  A  former  adjudication  does  not  bar  a  matter  not  made  an  issue  or 
necessarily  involved  therein.     Dulin  v.  Prutce,  203 

FRAUD— See  Evtde!7Cf,  1;  Insolvency,  4;  Insuranck,  20;  Mortoagrs, 
6;  Negotiablk  Instruments.  4;  Sales.  7,  9,  11. 

1.  Upon  a  bill  alleging  fraud,  this  court  declines  to  interfere  with  a 
decree  for  the  complainant.     Prettyman  v.  Trtchtj  122 

2.  In  an  action  of  replevin  brought  to  recover  property  which  had 
been  levied  upon  after  foreclosure  and  sale,  as  the  property  of  the  mort- 
gagor, this  court  declines  to  interfere  with  the  verdict  for  plaintiff, 
there  being  no  sufficient  evidence  of  fraud.    Seaton  v.  Buff^  235 

8.  After  the  foreclosure  of  a  chattel  mortgage,  the  employment  of 
the  original  owner  to  take  charge  of  it  does  not  of  itself  raise  a  pre- 
sumption of  fraud.     Id.t  235 

4.  Upon  a  question  of  fraudulent  intention  in  the  purchase  of  goods 
a  wide  range  of  inquiry  is  permissible.  Condell  v.  Krohttf  Feiss  dt 
Co.,  377 

5.  The  burden  of  proof  is  upon  one  who  alleges  fraud,  Freishen- 
meyer  v.  Lehmktihl,  465 

FRAUDULENT  CONVEYANCES. 

1.  Where  a  conveyance  is  fraudulent  as  to  creditors  the  grantee  is 
not  entitled  to  peaceable  possession  of  the  property  conveyed  so  long 
us  other  means  of  the  grantor  remain  unexhausted.  Dunphy  v,  Gor- 
man, 132 

2.  Where  a  voluntary  conveyance  is  made,  the  presumption  of  fraud 
may  be  rebutted  by  proving  that  the  provision  was  rea«»onable  and  that 
enough  was  retained  by  the  grantor  to  preserve  his  solvency,  the  burden 
of  proof  being  on  the  donee,    /d.,  132 
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3.  In  the  Ciise  presented,  this  court  declinee  to  interfere  with  the 
decree  finding  the  conveyance  in  question  fraudulent.    Id.y  182 

4.  Upon  a  bill  seeking?  to  subject  real  estate,  alleged  to  have  been 
conveyed  in  fraud  of  creditors,  to  the  payment  of  a  jud^rment  against  a 
former  owner,  this  court  declines  to  interfere  with  a  decree  of  dismissal, 
on  the  ground  that  the  evidence  does  not  show  actual  fraud  on  the  part 
of  the  defendant.     Kennedy  v.  Bruner,  443 

5.  UpAn  a  creditor's  bill  seeking  to  have  a  mortgage  declared  fraud- 
ulent and  the  property  named  therein  subject  to  execution,  this  court 
holds  that  the  allegations  of  fraud  ixiq  not  sustained  by  the  evidence. 
Frexahenmeyer  v.  Lehtnkuhl,  465 

6.  The  omission  of  the  wife  of  a  mortgaqror  to  sign  the  mortgage 
and  the  failure  to  provide  in  the  note  secured  for  the  annual  payment 
of  interest,  are  not  such  badges  of  fraud  as  will  sustain  a  decree 
declaring  the  mortgage  fraudulent.    Id,,  465 

GAMING. 

1.  In  an  action  on  promissory  notes,  a  plea  to  the  effect  that  they 
were  given  for  money, due  on  gaming  contracts  connected  with  certain 
dealings  in  options,  presents  a  good  defense  without  regard  to  where  the 
notes  were  made  or  were  payable.  Brown,  Graves  c^  Co.  v.  Alex- 
attder,  6*26 

2.  In  the  case  presented,  as  it  does  not  appear  that  there  was  to  be 
any  delivery  of  grain  under  the  contracts  in  question,  and  as  it  is  clei.r 
that  settlements  were  to  be  made  on  the  basis  of  differences  in  value, 
this  court  holds  that  the  transactions  between  the  parties  were  of  an 
illegal  character,  and  declines  to  interfere  with  the  judgment  for  the 
defendant.    Id,,  626 

GRAND  JURY— See  Evidence,  15, 

GUARDIAN  AND  WARD. 

1.  A  citation  to  require  a  guardian  to  account  is  not  an  action  either 
at  law  or  equity  within  the  meaning  of  the  statute  of  limitations.  The 
People  V.  Stetcarff  441 

2.  The  citation  of  the  surety  upon  a  guardian's  bond,  twenty-one 
\  years  after  the  ward  became  of  age,  to  state  his  knowledge  of  the  guard- 
'  ianship  account,  the  guardian  having  died,  does  not  revive  a  right  to 
t                     recover  from  such  surety  any  balance  unpaid.     Id.,  441 

^  HEIRS— See  Insuhancb,  17,  18. 

HIGHWAYS. 
{is  1.  In  an  action  of  trespass  against  commissioners  and  overseers  of 
li  highways  for  entering  upon  the  plaintiff's  land  and  cutting  timber 
liT'  thereon,  this  court  reverses  a  judgment  for  the  defendants,  although 
13-  three  juries  have  found  for  them,  the  verdict  being  contrary  to  the  evi- 
0  denoe.  Yowell  v.  Braden\  ^ 
ii  2.  In  an  action  to  recover  a  penalty  for  obstructing  an  alleged  high- 
lit way,  the  evidence  being  conflicting,  this  court  declines  to  interfere  with 
S-  the  verdict.     7'own  of  Talkingfon  v.  Bullardy                                    35 

YOL.  XXIX   it 
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3.  This  court  atlirms  the  judgment  of  the  court  below  sustaining  a 
demurrer  to  a  petition  for  a  writ  of  mandamus  to  compel  commission- 
ers of  hififhways  to  remove  an  obstruction  in  a  highway,  the  statutory 

.  remedies  being  complete  and  effective.     The  People  v.  Comtniftsiotiers 
qf  Highways,  115 

4.  A  man  who  is  ordinarily  physically  able  to  perform  the  labor  usually 
performed  by  able-bodied  men  on  the  public  roads  is  not  exempt  from 
liability  for  the  poll  inx  provided  for  in  Sec.  60  of  the  act  of  18S7. 
Sherrick  v.  Totcn  of  Houston^  381 

6,  The  owner  of  land  can  not  complain  of  an  order  merely  vacatins: 
a  road  established  thereon  by  dedication  on  the  ground  that  the  com- 
missioners of  highways  making  the  order  did  not  firt<t  obtain  from  biiu 
a  release  of  his  >iupposed  damages  or  have  them  assessed  by  a  jury. 
Fesser  V.  Achenbftch,  373 

6.  The  ascertainment  and  allowance  of  damages,  if  not  agreed  upon 
and  released,  is  jurisdictional  only  where  the  order  involves  the  actual 
taking  of  land.     Id.,  SIS 

HOMESTEAl>~See  Dower,  1. 

1.  Where  a  husbind  and  wife  are  owners  in  common  of  the  property 
on  which  they  renide,  in  estimating  the  value  of  his  homestead  his  in- 
terest will  not  be  alone  considered;  and  it  seems  that  the  right  of  home- 
stead does  not  extend  to  his  interest  in  an  adjoining  lot  within  the  sam'^ 
incIoRure.     Herdman  v.  Cooper,  h^9 

2.  An  undivided  interest  accompanied  by  exclusive  possession  will 
support  the  homestead  right.    Id.,  '  ^  589 

HUSBAND   AND  WIFE— See  Administration,  10;   Forciblb  Entry 
AND  Detainer,  2;  Homestead,  1,  2. 

1.  Where  a  husband  receives  money  from  his  wife,  unless  upon 
special  terms,  the  inference  is  warranted  that  he  receives  and  is  to  hold 
it  for  her  use  and  benefit  as  an  agent  or  depository.  Barilett  v. 
Wright,  339 

2.  The  statute  of  limitations  does  not  begin  to  run  against  the  wife 
as  to  money  .so  deposited  until  after  demand  and  refusal.    Id.,         339 

3.  A  wife  is  liable  under  Sec.  15,  Chap.  68,  R.  S.,  for  services  ren- 
dered the  family  by  a  physician,  although  charged  on  the'  plaintiff *s 
books  to  her  deceased  husband.     GJauhensklee  v.  Loir,  40S 

4.  Where  a  statute  is  copied  from  the  statutes  of  another  State,  it  is 
presumed  to  have  been  adopted  with  the  construction  given  to  it  by  the 
courts  of  that  State.     Id.,  408 

5.  Upon  a  bill  for  separate  maintenance  and  a  cross-bill  to  have  the 
alleged  marriage  declared  fraudulent  and  void,  it  is  held:  that  the  evi- 
dence failed  to  establish  duress  of  imprisonment;  that  after  the  marriage 
the  defendant  ratified  and  approved  his  act;  and  that  the  allowance 
to  the  complainant  of  9300  per  year  for  the  support  of  herself  and  chiM 
is  not  excessive.     Schwartz  v.  Schwartz,  516 

6.  The  validity  of  a  marriage  entered  into  after  the  arrest,  illegal 
or  otherwise,  of  a  person  accused  of  seduction  under  promise  of  nur- 
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Tinge  J  is  not  affected  by  such  arrest  so  far  as  tbe  wife  is  concerned,  f^he 
beingf  ignorant  thereof.    Id.,  516 

7.  Medical  service  rendered  to  ft  husband  and  minor  child  arc 
**  fEimily  expenms  ^*  and  chargeable  upon  the  property  of  husband  and 
wife,  or  either  of  them.     Yauttkin  v.  Easiek^  575 

INDICTMENT— See  Criminal  Law,  6,  7. 

INFANCY— See  Master  and  Servant,  5. 

1.  An  infant  who  obtains  possession  of  property  throu$rh  the  pre- 
tense of  a  purchase,  intending  at  the  time  not  to  pay  for  it,  is  not  to  be 
regarded  as  the  purchaser  thereof.    Asklock  v.  Vivell,  388 

2.  Aji  action  to  recover  damuges  for  such  a  tort  is  not  an  attempt  to 
enforce  a  contract  indirectly,  no  contract  having  existed.    Id.,      888 

INFORMATION— See  Criminal  Law,  3;  Dram  Shops  1,  6, 7, 8, 11. 

INJUNCTIONS—See  Drainage,  1;  Dram  Shops,  3;  Estoppel,  2;  Land- 
lord AND  Tenant,  2. 

1.  An  injunction  will  not  lie  to  prevent  a  trespass  on  lands  by  entry 
thereon  under  a  claim  of  title,  for  the  purpose  of  plowing  the  same, 
the  proper  remedy  being  an  action  for  forcible  entry  and  detainer. 
Davis  V.  Hi n ton,  827 

INSANITY— See  Insurance,  9. 

INSOLVENCY— See  Jurisdiction  6,  7,  9,  10. 

1 .  In  a  contest  as  to  the  allowance  of  a  judgment  claim,  based  on  a 
judgment  note,  against  an  insolvent  estate  as  a  prior  lien,  it  Ls  held: 
That  the  contention  that  the  judj^ment  is  void  as  part  of  the  assign- 
ment is  not  supported  by  the  evidence;  and  that  an  instruction  touch- 
ing the  delivery  of  the  note  was  prop6rIy  refused.  Dunham  v.  Marine 
Bank  of  Spring  fie  Id^  4.5 

2.  A  creditor  may  accept  property  in  payment  of  his  debt  in  prefer- 
ence to  others,  although  he  knows  the  debtor  is  insolvent.  Frey 
Brothers  v.  Harrison^  243 

3.  A  creditor  violates  no  rule  of  law  in  accepting  goods  in  payment 
of  his  debt,  although  he  knows  that  the  transfer  to  himself  will  defeat 
other  creditors  and  that  his  debtor  intends  to  pay  him  in  preference  to 
them.  This  rule  also  applies  to  subsequent  sales  by  the  vendee  to  a 
third  person.     Chapman  v.  Windmiller,  393 

4.  An  insolvent  debtor  may  secure  a  bona  fide  creditor  without 
being  chargeable  with  fraud,  although  others  are  left  unsecured. 
Freishenmeyer  v,  Lehmkuhl,  465 

INSTRUCTIONS— See  Appeal  and  Error,  3;  Attorney  and  Client,  1; 
Contracts,  2;  Divorce,  2;  Insolvency.  1;  Master  and  Ss:rvant, 
1;  Mistake.  2;  Municipal  Corporations,  3;  Negotiabi^  Instru- 
ments, 1;  Railroads,  2,  5,  6,  15;  Sales,  2,  6, 10;  Wills,  2. 

1.  It  is  proper  to  refuse  instructions  when  the  substance  thereof  is 
contained  in  others  given  at  the  instance  of  the  party  requesting  the 
same.     C,  B,  dt  Q.  B.  B.  Co.  v.  Bryant,  17 
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2.  After  the  court  has  soRtained  a  demurrer  to  a  plea  of  the  sf  atufe 
of  limitations,  it  is  proper  to  refuse  an  instruction  based  on  that  defense. 
Kankakee  Drainage  Dist.  v.  Commissioners f  86 

8.  In  an  action  of  trespass  an  instruction  is  erroneous  vrbich  ancnmes 
that  the  plaintiff  failed  to  show  ownership  and  possession  of  the  prop- 
erty in  question,  there  beinf;  prima  facie  and  uncontradicted  evidence 
thereof.     C,  S.  dt  SL  L.  i?y.  Co.  v.  Beach,  157 

4.  It  is  proper  to  refuse  an  instruction  when  the  matter  contained 
therein  appears  in  others  which  are  jjiven.     7df.,  157 

5.  The  appellant  can  not  complain  of  errors  in  the  instruction  ^ven 
for  the  appellee  when  like  errors  appear  in  those  given  at  his  request. 
Chapman  v.  Barnes,  184 

6.  In  the  case  presented,  the  instructions  given  at  the  instance  of 
both  parties  were  too  numerous  and  contained  too  many  references  to 
specific  matters  of  evidence.    Id,,  184 

7.  It  is  proper  in  a  case  wherein  a  sworn  plea  is  filed,  to  instruct  the 
jury  to  disregard  the  affidavit  of  the  defendant,  as  soch  affidavit  is  not 
evidence.    Hunter  v.  Harris^  200 

8.  The  jury  were  properly  instructed  in  the  case  presented,  that  it  is 
immaterial  whether  the  note  was  executed  at  the  purported  time  and 
place,  although  the  defendant  had  sought  to  prove  that  it  was  not  made 
at  such  purported  time  and  place.  The  rule  stated  is  correct  and  appli- 
cable to  the  case  presented.    Id.,  200 

9.  Instructions  which,  taken  together,  are  accurate  and  clear,  are 
sufficient    Id.,  -  200 

10.  This  court  reverses  a  verdict  for  the  defendant  in  an  action  of 
trespass  for  destroying  certain  goods,  on  the  ground  that  instructions 
given  for  the  defendant  call  for  a  higher  degree  of  proof  than  is 
required  in  civil  cases.     Gooch  v.  Tobias,  268 

11.  Where  the  material  parts  of  instructions  refused  are  incorporated 
in  those  given,  no  complaint  can  be  made.  L.  E.  db  W,  R,  R.  Co.  v. 
Helmerick,  270 

12.  While  it  is  proper  to  refuse  an  instruction  which  is  argumenta- 
tive and  calculated  to  lead  the  minds  of  the  jury  in  a  particular  direc- 
tion, this  court  will  not  reverse  where  the  argument  is  unimportant 
and  there  is  no  such  undue  reference  to  particular  features  of  the  proof 
as  to  warrant  such  action.    Id.,  ^  270 

18.  It  is  proper  to  refuse  an  instruction  which  contains  nothing 
which  is  not  contained  in  those  given.    Miner  v.  Armstrong,  286 

14.  This  court  will  not  reverse  merely  because  some  of  the  instruc- 
tions are  inaccurate,  when*  taken  together,  they  fairly  instruct  the  jury 
upon  the  questions  at  issue  in  accordance  with  the  law.  Bartlett  v. 
Wright,  839 

15.  It  is  proper  to  refuse  an  instruction  the  substance  of  which  is 
contained  lA  others  given  for  the  same  party.  Broadwell  ▼.  Sander- 
son, 384 

16.  In  the  case  presented  there  was  no  substantial  error  in  giving  or 
refusing  instructions.    Id,t  384 
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17.  Where,  in  a  prosecution  for  Belling  liquor  to  persons  in  the  habit 
of  getting  intoxicated,  the  court  has  given  an  instruction  in  the  wordn 
of  the  statute,  it  may  properly  refuse  others  purporting  to  define  the 
word  ••habit."     Gallagher  v.  The  People,  397 

18.  The  appellant  can  not  complain  of  a  modification  of  an  instruc- 
tion which,  as  given,  is  too  favorable  to  him.    Harris  v.  McCasland, 

430 

19.  It  is  error  to  give  an  instruction  which  has  no  basis^in  the  evi- 
dence.    Treseott  v.  Gross,  .      543 

20.  An  instruction  authorizing  the  consideration  of  matters  con- 
cerning which  no  evidence  had  been  introduced,  is  erroneous.  Price 
V.  Hay,  552 

21.  An  instruction  directing  attention  to  specific  parts  of  the  evi- 
dence is  improper.    Id,,  552 

INSURANCE. 

1.  In  an  action  brought  on  a  certificate  of  membership  in  a  mutual 
benefit  association,  the  deceased  member  having  committed  suicide,  the 
application  which  containn  a  stipulation  excepting  death  from  suicide 
from  the  risk,  and  the  certificate,  will  be  construed  together  as  one 
instrument.    N.  W.  Ben,  dt  Aliit,  Aid  Ass^n  v.  Hand,  73 

2.  In  the  case  presented^  upon  a  review  of  the  pleadings  and  action 
of  the  court  below  in  disposing  of  certain  demurrers,  this  court  reverses 
the  judgment  for  the  plaintiff.     Id,,  73 

3.  A  campromise  settlement  of  a  loss  und<?r  a  fire  in<»urance  policy, 
freely  entered  into  by  the  assured,  should  not  be  disturbed  in  the 
absence  of  fraud.    Phoenix  Ins.  Co,,  v.  Van  Allen,  149 

4.  In  the  case  presented,  this  court  reverses  the  judgment  for  the 
plaintiff  as  contrary  to  the  evidence.    Id.,  149 

5.  In  an  action  on  a  policy  of  fire  insurance,  insuring  a  barn  for  a  cer- 
tain amount  and  articles  of  personal  property  for  separate  amounts,  it  is 
held:  That  a  misrepresentation  in  the  application  and  proof  of  loss 
as  to  the  ownership  of  the  barn,  in  which  the  wife  also  had  an  interest 
with  the  assured,  does  not  bar  a  recovery  in  respect  to  the  personal 
property,  although  the  policy  provided  for  a  forfeiture  in  case  of 
attempt  to  defraud  the  compiiny  by  false  swearing  or  otherwise;  that 
the  evidence  discloses  no  attempt  to  defraud  the  company;  that  the 
policy  is  not  an  entirety  but  is  divisible;  that  the  forfeiture  is  confined 
to  the  property  affected  by  the  misrepresentation ;  that  the  plaintiff  is 
not  estopped  by  his  statement  as  to  the  amount  of  loss  contained  in  the 
proof  of  loes;  that  the  damages  are  not  excessive;  and  that  the  remarks 
of  plaintiff's  attorney  do  not  require  a  reversal.  Ins,  Co.  of  N,  A  merica 
V.  Hojtng,  IfcO 

6.  Under  the  act  in  relation  to  insurance,  the  clerk  of  a  local  agent, 
60  far  as  business  transacted  by  him  for  any  foreign  company  repre- 
sented by  his  employer  is  concerned,  is  the  agent  of  such  company  and 
binds  it  by  his  acts.     Continental  Ins.  Co.  v.  Rtickman,  404 

7.  Upon  a  bill  brought  to  reform  and  correct  a  fire  insu»-ance  policy 
and  asking  for  a  decree  ordering  the  payment  of  a  loss  thereunder,  tliis 
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court  declines  to  interfere  with  the  decree  in  behalf  of  the  complain- 
ant.   Id.,  -  404 

8.  The  terms  suicide  anl  s^^If-destrnction  are  synonymous,  and  in 
law  imply  that  the  act  was  deliljerately  done  by  a  person  capable  of 
forming  a  legal  intention.     Ifew  Home  Life  Ass^n  v.  Uagler,  4b7 

9.  Where  a  person  kills  himself  while  insane,  even  though  he  in- 
tends that  the  result  of  the  act  shall  bs  fatal,  but  through  the  impair- 
ment of  the  rcaponing  faculties  is  not  able  to  understand  the  moral 
character,  nature,  consequences  and  effect  of  such  act,  or  is  impelled  by 
an  irresistible  impulse  which  he  can  not  withstand,  such  act  is  not  self- 
destruction  within- the  legal  sense  of  the  term.     /(7.,  437 

10.  To  determine  whether  one  came  to  his  death  by  reason  of  self- 
destruction,  it  is  proper  and  necessary  to  hear  evidence  as  to  his  mental 
condition.     Id.^  ^  437 

IL  In  an  action  upon  a  policy  of  life  insurance,  there  being  a  sharp 
conflict  of  evidence,  this  court  declines  to  interfere  with  the  verdict  for 
the  plainti'ff.    Id.,  437 

12.  An  agent  of  an  insurance  company  who  fills  out  an  application 
with  knowledge  of  the  condition  of  the  title  to  the  property  in  question*, 
in  the  absence  of  collusion,  binds  the  company  in  accordance  with  the 
contenbt  thereof.     Rockford  Ins.  Co.  v.  Seyferth,  513 

13.  The  duty  of  a  claimant  under  a  fire  insurance  policy  to  make  out 
and  deliver  a  proof  of  loss,  must  be  performed,  unless  waived  by  the 
company.    Id.,  513 

14.  In  an  action  to  recover  for  lo«s  under  a  policy  of  fire  insurance, 
this  court  holds  that  the  failure  of  the  assured  to  make  proof  of  loss, 
there  havini;  been  no  waiver  by  the  defendant,  requires  a  reversal  of 
the  judgment  for  the  plaintiff.    Id.,  513 

15.  Under  Sec.  85  of  the  practice  act  a  cause  must  be  considered  as 
pending  during  two  years  from  the  time  the  same  was  reversed  and 
remanded  by  the  Supreme  Court.  When  such  cause  involves  the  title  to 
real  estate,  the  insurance  of  such  property  by  an  agent  having  knowledge 
of  such  reversal  amounts,  in  the  absence  of  fraud  or  concealment,  to 
a  waiver  of  a  condition  that  the  policy  shall  be  void  if  the  title  to  the 
property  "be  or  become  involved  in  the  litigation.*'  American  Cen- 
tral Ins.  Co.  V.  Br  men  ^  602 

16.  The  failure  of  an  insurance  company  to  designate  the  error  in  a 
preliminary  proof  of  loss,  upon  the  existence  of  which  it  bases  its 
refusal  to  pay,  constitutes  a  waiver  thereof.    Id.^  602 

17.  The  word  heirs,  when  uncontrolled  by  the  context,  must  be  con- 
strued to  mean  the  persons  designated  by  the  statute  as  such  in  case 
of  intestacy.     Lawwill  v.  Lawwillj  643 

18.  Upon  a  bill  of  interpleader  filed  by  a  mutual  benefit  society  to 
ascertain  to  whom  payment  should  be  made  upon  the  death  of  a  mem- 
ber, the  beneficiaries  named  in  the  certificate  being  ••his  legal  heirs," 
this  court  holds  that  the  widow  is  entitled  to  the  amount  due  under  the 
certificate,  there  being  no  children  or  descendants  of  any  child  of  the 
deceased.    Id.^  643 
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19.  An  insarance  company  which,  with  knowledjjre  of  fraudulent 
representations  in  an  applicatioui  demands  proofs  of  loss,  is  estop  ped 
from  setting  up  such  representations  in  defense  of  an  action  on  the  pol- 
icy.    Rockford  Ins,  Co.  v.  Travelstead,  654 

20.  Where  an  insurance  company  is  estopped  from  setting  up  a 
given  defense  by  acts  of  its  adjuster  amounting  to  a  waiver,  it  can  not 
escape  liability  through  a  condition  in  the  policy  limiting  such  agent^d 
authority  to  bind  the  company.     Id.,  654 

21.  In  the  case  presented,  it  is  held:  That  the  court  below  prop^'rly 
excluded  (he  original  application  which  was  not  offered  until  after  the 
argument  was  commenced;  that  the  service  does  not  show  false  repre- 
sentations on  the  part  of  the  plaintiff;  and  that  the  defendant  is 
estopped  from  setting  up  a  defense  which  is  inconsistent  with  the  acts 
of  its  adjuster.    Id,,  654 

INTEREST— See  Partnktiship,  4. 

JUDGMENTS  AND  DECREES— See  Administiiation,  16;  Appeal  and 
Erkob,  10. 

JURISDICTION— See  Appeal  ant>Erkoii,  12;  Equity,  1,2;  Highways,  6. 

1.  Where  a  court  of  chancery  has  obtained  jurisdiction,  it  will  retain 
it  to  do  justice  between  the  parties,  although  it  is  required  to  pass  upon 
matters  which  alone  would  not  be  cognizable  in  such  a  court.  CorreJl 
V.  Freeman,  39 

2.  In  the  case  prespnted  there  was  no  fact  proved,  either  in  euppoi't 
of  the  bill  or  cross-bill,  which  would  bring  the  case  within  the  jurisdic- 
tion of  equity.    Id.f  39 

3.  The  question  of  jurisdiction  to  grant  relief  in  equity,  if  not  raised 
before,  will  not  be  considered  by  this  court  unless  the  c«ise  be  one  where 
chancery  would  under  no  circumstances  take  cognizance  of  the  subject- 
matter.     Prettyman  v.  Irtcin,  122 

4.  Where  equity  has  jurisdiction  it  will  not  be  ousted  merely  because 
jurisdiction  of  the  subject-matter  is  conferred  by  statute  on  the  courts 
of  law.    Ijafhatn  v.  MeGhtnis,  152 

5.  Although  the  affiilavit  for  a  writ  of  replevin  places  the  value  of 
the  property  at  a  sum  which  brings  it  within  the  jurisdiction  of  the 
County  Court,  if  the  evidence  shows  that  the  value  is  such  as  to  place  it 
beyond  such  jurisdiction,  it  ia  error  for  said  court  to  overrule  an  objec- 
tion to  its  jurisdiction.     Powell  v.  Hyndeman,  179 

6.  Wheite  the  assignee  refuses  to  institute  proceedings  to  protect  the 
trust  property,  a  court  of  equity  has  jurisdiction  of  a  bill  filed  by  a  cred- 
itor of  the  insolvent  to  set  aside  fraudulent  judgments  and  to  restrain 
the  sheriff  from  paying  over  the  proceeds  of  a  sale  to  the  judgment 
creditors.    Lindauer  <it  Co,  v.  Lang,  188 

7.  The  exclusive  jurisdiction  of  the  County  Court  in  matters  of 
insolvency  does  not  extend  to  a  proceeding  to  remove  a  cloud  from  the 
title  to  property  claimed  to  belong  to  the  insolvent's  estate.     Id.,     188 

8.  Proceedings  relatintr  to  the  right  of  individuals  to  act  as  drain- 
ajje  commissioners,  are  reviewable  in  this  court,  an  office  and  not  a 
franchise  being  involved.     The  People  v.  O'Hair,  239 
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9.  The  jurisdiction  of  the. County  Court  in  matten  of  rolantary  as- 
si^nnii^nt  depends  upon  the  execution  of  an  assif^nment  subetantiaHj*  in 
tho  mode  prescribed  by  the  etatute.     Cohen  v.  FanceU,  277 

10.  A  transfer  by  a  debtor  of  all  bis  property  to  a  trustee  for  the 
benefit  of  certain  of  his  creditors,  leaving  others  unsecured,  no  intention 
beingr  shown  to  follow  the  statute  fforerninA:  voluntary  a^sig^nraents,  is 
not  within  the  jurisdiction  of  the  County  Court  touching  a6»ignments 
for  the  benefit  of  creditors.    Id,<,  277 

11.  The  County  Court,  at  a  probate  term,  has  no  jurisdiction  of  sin 
action  of  assumpsit  brought  by  an  administrator  to  collect  a  debt  due 
the  intestate  in  his  lifetime.     Overbeck  v.  Cornwell,  595 

JURY— See  Practice,  11. 

LANDLORD  AND  TExNTANT. 

1.  In  an  action  by  a  liindlord  to  recover  damages  from  a  tenant  for 
the  removal  of  improvements,  this  court  declines  to  interfere  with  the 
verdict  for  the  defendant,  only  part  of  the  lease  appearing  in  the  bill  of 
exceptions.     Steiger  v.  Prather,  27 

2.  Upon  a  bill  to  enjoin  a  sale,  use,  or  removal  of  a  crop  by  a  tenant 
owing  rent,  an  objection  that  the  complainants  have  no  jointer  com- 
mon right  to  the  rent  claimed  should  be  raised  by  demurrer  to  the  bill, 
and  comes  too  late  after  answer  filed.    Latham  v.  MeGinnis,  152 

3.  The  delivery  of  .a  copy  of  a  lease  and  the  assignment  of  notes 
given  by  the  lessee  to  secure  rent  thereunder,  constitute  a  valid  assign- 
ment of  the  lease  where  such  is  the  intention  of  the  parties.  Oswald 
v.  MoUef,  449 

4.  Any  act  done  by  the  tenant  by  which  he  recognizes  a  change  of 
the  person  to  whom  the  rentals  due,  is  an  attornment.     Id.,  449 

5.  In  the  case  presented,  this  court  holds  that  an  endeavor  by  a  lessee 
to  persuade  the  assignee  of  the  lease  to  accept  grain  instead  of  cash 
rent,  coupled  with  the  remark  that  he  was  sorry  he  signed  the  notes 
to  secure  the  payment  of  rent,  but  that  they  were  **all  right," 
amounted  to  an  attornment,     fd.y  449 

6.  The  grantee  in  a  deed  of  trust  can  not,  after  condition  broken, 
without  entry  or  attornment,  proC'?ed  to  collect  rent  from  a  person  in 
possession  who  is  not  a  party  to  such  deed.    Forlouf  v.  BotrJifi,       471 

7.  It  is  proper  to  allow  a  distress  warrant  in  the  hands  of  a  consta- 
ble, although  not  served,  to  be  introduced  in  evidence  in  an  action  of 
trespass  to  which  he  is  a  defendant,  as  going  to  show  his  reuson  fox 
being  present  upon  the  occasion  in  question.    Id.,  471 

LIBEL— See  Slandek. 

LICENSES— See  Dram-shops,  4,  5,  11. 

LIENS— See  Executions,  2. 

LIMITATIONS — See  ADMINISTRATTO^^.  8;  Guardian  and  Ward,  1;  Hus- 
band AND  Wipe,  2;  Instructions,  2. 

MANDAMUS— See  Highways,  3. 
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MASTER  AND  SERVANT— See  Wages,  1. 

1.  This  court  reverses  a  judgment  for  the  plaintiff  in  an  action  to 
recover  wages,  because  of  the  failure  of  the  court  below  to  give  an  in- 
struction touching  the  question  whetlier  the  contract  was  for  a  definite 
time.     Gi^^n  v.  Kaericher,  162 

2.  Where  telegrams  are  sent  by  an  employer  to  his  servant  directing 
him  as  to  the  performance  of  his  duties,  the  copies  ^hereof  delivered 
from    the  receiving  otfice  must  be  considered  originals.    Anheuser-^ 
Busch  Brewing  A$8*n  v.  Hutmachert  316 

8.  In  an  action  to  recover  wages,  evidence  as  to  the  solvency  of  the 
parties  and  as  to  the  cost  of  processes  employed  in  the  business  not  con- 
nected with  the  contract  of  service,  is  inadmissible.     Id.,  316 

4.  In  an  action  brought  to  recover  for  services  rendered  in  putting 
up  and  buying  ice,  this  court  declines  to  interfere  with  the  verdict  for 
plaintiff.     7(2.,  316 

5.  Emancipation  will  be  presumed  where  a  father  testifies  in  behalf 
of  his  son  and  treats  iis  his  a  claim  upon  which  a  suit  is  brought  by  him 
after  attaining  full  age,  for  services  rendered  while  a  minor.  Aulger 
V.  Badgely,  336 

6.  In  an  action  to  recover  wages  alleged  to  be  due,  the  evidence 
being  sharply  conflicting,  this  court  declines  to  interfere  with  the  ver- 
dict for  the  plaintiff,     /fl?.,  336 

7.  In  an  action  to  recover  for  services  performed  by  the  plaintiff  as 
a  traveling  salesman,  the  contention  being  as  to  whether  the  compensa- 
tion was  to  be  a  commission  upon  sales  or  a  regular  salary,  this  court, 
upon  a  review  of  the  evidence,  declines  to  interfere  with  the  verdict 
for  the  plaintiff.     Anderson  v.  Dezonia,  491  . 

8.  A  master  is  bound  to  use  reasonable  care  and  prudence  in  provid- 
ing suitable  tools  and  appliances  for  the  use  of  his  servants.  E.  St.  L. 
Packing  dt  Provision  Co.  v.  McElroy,  504 

9.  A  master  is  not  an  insurer  of  the  safety  and  security  of  his 
employes  while  engaged  in  the  line  of  their  duty.    Id.,  504 

10.  If  a  servant  has  knowledge  of  the  defective  and  unsafe  char- 
acter of  appliances  which  must  be  used  in  and  about  the  work  he  is 
employed  to  perform,  and  persists  in  his  work  without  objection,  he  is 
guilty  of  contributory  negligence  and  can  not  recover  for  injuries  sus- 
tained because  of  the  use  of  such  defective  appliances.    Id.,  504 

11.  In  an  action  brought  by  a  servant  to  recover  from  his  employer 
for  injuries  caused  by  ice  jumping  from  an  inclined  slide,  which  is 
alleged  to  have  been  improperly  constructed,  this  court  holds,  upon  a 
review  of  the  evidence,  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  that  the  verdict  for  him  should  have  been  set  aside. 
Id.,  504 

12.  Where  no  services  are  performed  under  a  contract  of  hiring 
because  of  the  fault  of  the  employer,  the  employe  may  maintain  an 
action  for  breach  of  contract,  the  measure  of  damages  being  the  wag 'S 
agreed  upon,  less  any  sum  earned  or  which  could  have  been  earned  by 
him  through  the  exercise  of  reasonable  diligence  in  seeking  other 
employment.    Brown  v.  Board  of  Education,  572 
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18.     The  burden  of  proving:  that  other  work  was,  or  could    have 

been,  obtained,  i«  upon  the  employer,    /rf.,  672 

14.     Where  the  employer  puts  it  out  of  the  power  of  the    other  to 

perform,  no  offer  to  perform  is  necessary.    Id.,  572 

MECHANIC'S  LTEN. 

1.  The  interest  of  one  who  is  in  potisession  claiminjir  title  is  subject 
to  a  lien  for  repairs  made  under  a  contnict  with  him.  Randolphw. 
Ckisholm,  172 

2.  Upon  petition  by  sub-contractors  for  a  lien  for  material  furnished, 
this  court  holds  that  the  petition  must  be  di*^ missed  for  want  of  notice 
to  the  owner,  under  Sees.  30  and  31,  act  of  1887.     Gain  v.  McCracken, 

425 

3.  Although  notice  is  not  necessary  when  the  sworn  statement  of 
the  contractor,  provided  for  in  Sec.  35,  gives  the  owner  true  notice  of 
the  amount  due  and  to  whom  due,  in  the  absence  of  such  statement  the 
notice  is  required,     /rf.,  425 

4.  The  statute  in  question  being  in  derogation  of  the  common  law, 
one  who  claims  under  it  must  strictly  perfoDu  and  comply  with  its  con- 
ditions and  requirements.    Id.f  425 

MISTAKE. 

1.  Mutuality  in  error  is  not  essential  to  the  right  of  correction. 
Aultman  dt  Co,  v.  Graham,  Tl 

2.  In  an  action  to  recover  from  the  surety  a  balance  due  upon  a  note, 
a  mistake  having  been  made  and  a  receipt  in  full  given  upon  payment 
of  less  than  the  correct  amount,  it  is  held:  That  a  recovery  should  be 
had  for  the  balance  rightfully  due;  and  that  an  instruction  given  for  the 
defendant  was  improper,     id.,  77 

MORTGAGES—See  Evidence,  2,  16;  Fraud,  2,  3;  Fraudulent  Contet- 
ANCEs.  5,  6;  Negotiable  Instruments,  7,  8;  Replevin.  2. 

1.  Where  a  mortgagee  takes  pos^session  of  mortgaged  chattels  under 
the  mortgage,  he  holds  the  legal  title,  and  may  lawfully  sell  at  private 
sale,  being  responsible  to  the  mortgagor  for  any  omission  to  comply 
with  the  terms  of  the  mortgage.     Seat  on  v.  Ruff,  235 

2.  The  mortgagee  of  realty  is  estopped  as  to  the  third  persons  from 
claiming  personal  property  as  fixtures  and  included  in  the  mortgage, 
by  a  previous  action  of  replevin  brought  by  him  to  recover  the  same. 
Long  V.  Cocker n^  304 

3.  A  real  estate  mortgage  not  executed,  acknowledged  and  recorded 
in  accordance  with  the  statute  in  reference  to  chattel  mortgages,  can 
not  be  held  to  cover  personal  property  named  therein,     /d.,  304 

4.  Upon  a  suit  brought  to  foreclose  a  mortgage  upon  a  piece  of  land 
and  a  saw  mill,  this  court  declines  to  interfere  with  a  decree  awarding 
foreclosure  as  to  Uie  land  but  refusinsr  it  as  to  the  mill.      Id.-,  304 

5.  A  chattel  mortgage  may  be  void  as  to  a  part  of  the  mortgaged 
property  and  valid  as  to  the  residue.     Husehle  v.  Morris,  434 

6.  A  mortgage  on  chattels,  including  a  stock  of  goods  from  which 
the  mortgagor  continues  to  sell,  is  void  as  to  such  stock.     Id.,         434 
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7.  In  proceedingfs  to  foreclose  a  second  mortgage,  the  p'ior  mort- 
gagee is  not  a  necessary  ptirti'.     Crawford  v.  Munford^  445 

8.  Upon  a  bill  to  correct  and  foreclose  a  mortgage,  the  property  in- 
qnestion  being  misdepcribed  therein,  this  court  holds  that  the  mort- 
gagee in  possession,  with  notice  of  snch  error,  under  the  foreclosure  of 
a  second  mortgage,  who  was  also  the  owner  by  purchase  of  judgments 
obtained  against  the  mortgagor  subsequent  to  the  execution  of  the  first 
mortgage,  can  not  complain  of  a  decree  charging  him  with  rent  for  the 
property  while  in  his  possession,  and  crediting  him  only  with  the  sum 
paid  for  the  judgments.     Id.,  445 

MUNICIPAL  CORPORATIONS. 

1.  Although  the  statute  provides  for  the  election  of  a  city  attorney, 
the  mayor  and  council  ot  a  municipal  corporation  may  employ  counsel 
to  commence  and  prosecute  suits  for  violation  of  city  ordinances,  in  case 
of  vacancy  in  the  office  of  city  attorney.  An  attorney  thus  employed 
need  not  be  a  resident  of  the  city  which  he  represents.  Hood  ho  use  v. 
Jennings^  50 

2.  It  is  improper  to  dismiss  a  suit,  as  commenced  without  authority, 
by  counsel  so  employed.     Id.,  50 

3.  In  an  action  ag-ainst  a  municipal  corporation  to  recover  damages 
caused  by  the  improper  use  of  a  sewer  having  its  outlet  through  a  ditch 
in  the  street  in  front  of  the  plaintiff's  premises,  it  is  held:  That  the 
court  below  properly  admitted  a  certified  copy  of  a  resolution  of  the 
city  council  authorizing  such  use  in  violation  of  an  ordinance,  as  evi- 
dence to  show  that  the  city  knowingly  permitted  and  assented  to  such 
violation  of  the  ordinance;  that  the  defendant  is  liable  for  permitting 
and  authorizing  such  improper  use  of  the  sewer;  and  that  there  was  no 
error  in  giving  and  refusing  instructions.  Ciftf  qf  Champaign  v.  For- 
rester y  117 

4.  A  municipal  corporation  is  liable  to  the  head  of  a  family  for  dam- 
ages caused  by  an  improper  use  of  a  sewer  in  violation  of  an  ordinance, 
which  it  not  only  permits  but  authorizes.     Id.,  117 

5.  This  court  sustains  a  judgment  against  a  municipal  corporation 
for  injuries  cau>ed  by  defects  in  a  culvert,  the  defendant  being  charge- 
able with  negligence  in  not  making  a  more  tliorough  examination  for 
such  defects.     City  of  Danville  v.  Vangundy,  187 

6.  Reasonable  diligence  must  be  used  by  a  municipal  corporation  to 
keep  its.  sidewalks,  wherever  located,  in  a  reasonably  safe  condition. 
City  of  McLeansboro  v.  Lay^  478 

7.  Notice  will  be  presumed  where  a  sidewalk  has  been  out  of  repair 
a  considerable  length  of  time.    Id.,  478 

8.  In  an  action  against  a  municipal  corporation  to  recover  for  inju- 
ries suffered  through  a  defective  sidewalk,  this  court,  upon  a  review  of 
the  evidence,  declines  to  interfere  with  a  verdict  for  the  plaintiff.  | 
Id.,  .  478 

9.  The  right  to  maintain  an  action  for  compensatory  damages  is 
created  when  the  defendant,  by  its  wrongful  act  or  negligence,  causes 
the  death  of  one  who  leaves  next  of  kin  surviving  and  has  contributed 
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to  the    support    of   some  one  or  more  of  them.     City  of  Salem  v. 
Harvey^  483 

10.  The  question  as  to  how  much  of  the  judjrment  recovered  each  <  f 
the  next  of  kin  of  the  deceased  is  entitled  to  receive,  ia  for  the 
Probate  Court  to  determine.    Id,,  483 

11.  The  measure  of  the  damages  in  such  cases  is  a  question  for  the 
jury,  subject  to  the  rules  that  compensatory  damages  only  are  revocable 
and  that  a  finding  which  is  evidently  the  result  of  passion  or  prejudice 
will  be  set  aside.    Id.,  483 

12.  Although  a  municipal  corporation  does  not  insure  the  safety  of 
persons  using  its  sidewalks,  its  officers  are  bound  to  keep  such  walks  in 
reasonably  safe  condition  and  repair,  and  an  action  will  lie  on  behalf 
of  a  pei-son  injured  because  of  the  negligent  failure  of  such  officers  to 
perform  their  duty  in  this  regard.     Village  of  Carierville  v.  CooAr,  495 

13.  In  the  absen?e  of  contributory  negligence  on  the  part  of  a  per- 
son injured  because  of  the  defective  or  unsafe  condition  of  a  sidewalk, 
although  the  primary  cause  of  the  injury  is  a  pure  accident  which  of 
it»elf  would  not  have  resulted  in  harm,  the  corporation  is  liable  for  such 
injury.    Id.,  495 

14.  In  an  action  against  a  municipal  corporation  to  recover  for  an 
injury  caused  by  being  accidentally  pushed  off  an  unprotected  sidewalk, 
this  court  declines  to  interfere  with  the  verdict  for  the  plaintiff. 
Id.,  495 

NEGLIGENCE — See  Master  and  Servant,  10,  11;  Municipal  Corpora- 
tions, 12,  13;  Railroads,  5,  6,  7,  8,  9. 

1.  There  is  a  distinction  between  acts  of  negligence  that  may  be 
declared  by  the  court  as  nlatter  of  law,  and  such  as  must  be  found  by 
the  jury.  When  the  standard  of  duty  is  fixed  and  invariable  under  all 
circumstances,  its  omission  is  negligence  and  may  be  so  declared  by  the 
court.     C.  dt  E.  I.  B.  R.  Co.  v.  Tilton,  95 

2.  It  is  negligence  in  the  driver  of  a  team  to  endeavor  to  pass  an- 
other team  going  in  the  same  direction  where  the  roadway  is  so  narrow 
as  to  render  such  act  dangerous.     St.  L.  Bridge  Co.  v.  St'haub,      549 

3.  In  the  case  presented,  this  court  holds  that  a  speci<il  finding  by 
the  jury  was  consistent  with  their  verdict  in  behalf  of  plaintiff.    Id., 

549 

NEGOTIABLE    INSTRUMENTS— See   Agency,  1;  Evidence,  4,  5,   6; 
Gabiing,  1;  Instruction,  8;  Principal  and  Surety,  1,  2. 

1.  In  an  action  on  a  promissory  note  it  iis  improper  to  instruct  the 
jury  to  find  for  the  defendant  unless  the  plaintiff  proves  by  a  prepon- 
derance of  the  evidence  that  he  is  indebted  on  such  note.  The  note 
being  produced,  prima  facie  establishes  the  maker's  indebtedness. 
Whiteley  v.  Clark,  36 

2.  Upon  a  bill  filed  by  the  conservator  of  the  payee  of  a  promissory 
note  to  restrain  the  collection  of  a  judgment  thereon  in  favor  of  the 
assignee,  on  the  ground  that  the  assignment  was  void  because  of  the 
mental  incapacity  of  the  assignor,  this  court  affirms  the  decree  of  the 
court  below  dismissing  the  bill.     Wilson  v.  Scovel,  98 
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3.  Tbe  compromise  of  a  doubtful  right,  in  the  absence  of  fraud  and 
with  full  knowledge  of  the  facts  by  all  concerned,  is  a  sufficient  consid- 
eration for  a  promise.    Knowles  v.  Knowles,  124 

4.  In  an  action  upon  promissory  not^s  given  under  a  compromise 
agreement,  this  court  holds  that  the  evidence  fails  to  show  that  the 
compromise  w&s  brought  about  by  fraud  or  duress,  and  declines  to  in- 
terfere with  the  judgment  in  behalf  of  plaintiff.    Id,y  124 

5.  The  signature  of  a  note  by  a  third  person  at  the  request  of  the 
payee,  after  execution  and  delivery,  does  not,  in  the  absence  of  a  new 
consideration,  render  him  liable  as  a  joint  maker  thereof.  Davis  v. 
Smith,  313 

6.  It  is  proper  in  an  action  on  such  note  to  admit  the  note  in  evi- 
dence to  prove  joint  liiibility,  leaving  the  defendants  to  show  by  evi- 
dence outside  the  face  of  the  note  that  no  joint  liability  exists.    Id., 

313 

7.  In  a  foreclosure  proceeding  this  court  sustains  the  decree  of  the 
court  below,  finding  that  a  change  made  in  the  note  secured  was  with 
the  knowledge  and  consent  of  the  maker  and  to  carry  out  the  agreement 
of  the  parties.     Brock  v;  Brock,  384 

8.  The  wife  of  the  maker,  who  joined  in  the  mortgage,  was  not 
prejudiced  by  a  change  lawfully  made  by  the  partif  s  to  the  note,  espe- 
cially as  such  change  made  it  conform  to  the  language  of  the  mortgage, 
/rf.,  334 

9.  "Where  a  note  is  signed  by  a  third  person  after  its  delivery  to  the 
payee,  and  not  as  a  part  of  the  original  transaction,  a  new  considera- 
tion is  necessary  to  render  such  third  person  liable  thereon.  Broadwell 
V.  Sander 80iu  384 

10.  In  an  action  upon  a  promissory  note,  it  being  contended  that  the 
same  had  been  paid  in  part.,  this  court  holds  that  the  evidence  sustains 
the  verdict  for  the  plaintiff.    Foster  v.  Haymond  d^  Co.^  617 

NEW  TRIAL— See  Pbacticb;  Railroads,  2. 

NOTICE— See  Exkmptioks,  3;  Mechanic's  Lien,  2,  3;  Municipal  Cor- 
porations, 7. 

NUISANCES— See  Dram-shops,  1,  2,  10. 

1.  There  can  be  no  recovery  for  maintaining  a  nuisance  erected  be- 
fore the  defendant  acquired  title,  in  the  absence  of  notice  and  a  request 
to  abate  the  same,  unless  the  defendant  has  done  something  to  increase 
it,  or  it  is  of  itself  a  fresh  nuisance.  F enter  v.  2*.,  St,  L.  c^  K.  C.  R* 
R,  Co.,  250 

OFFICE  EIS— See  Elections,  1;  Public  Officers. 

1.  Where  one  enters  into  a  contract  with  another  for  the  benefit  of  a 
third  person,  such  third  person  may  maintain  an  action  in  his  own 
name  for  a  breach  thereof.  WilUamson-Steteart  Paper  Co,  ▼.  Sea' 
man,  68 

2.  Where  the  agreement  is  to  pay  the  debts  of  the  promisee,  it  is  not 
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neceRsnry  to  name  the  creditors.    It  is  sufficient  to  show  that  the 
indebtedness  in  question  ia  due  from  the  promisee.    Id.,  B8 

3.  In  the  case  presented,  it  is  heM:  That  the  declaration  dis- 
closed a  good  cause  of  action;  and  that  the  demurrer  thereto  van 
erroneously  sustained,     /d.,  6€ 

4.  Where  a  teieg^ram  as  delivered  states  a  price  lower  than  in  the 
original,  the  receiver,  who  has  ordered  goods  on  the  faith  thereof,  may 
maintain  an  action  in  his  own  name  against  the  telegr  iph  company  for 
the  excess  in  price  which  he  has  been  required  to  pay.  W,  U,  TeL  Co. 
V.  Du  Bote,  *219 

PARTIES— See  Mortgagks.  7;  Trespass,  1.  685 

PARTNERSHIP- See  Administration,  1;  Arbitration,  1;  Equity,  2; 
Evidence,  8,  12. 

1.  In  the  absence  of  an  express  stipulation,  a  partner  is  not  entitled 
to  compensiition  for  services  rendered  by  him  in  the  promotion  of  the 
business  of  the  firm.  Excess  of  labor  on  his  part,  however  great,  is  no 
ground  for  such  claim.     Brotrnell  v.  Steere,  358 

2.  One  partner  is  not  entitled  to  recover  damages  from  a  co-part n»»r 
in  the  absence  of  fraudulent  misconduct,  or  wilful  and  positive  refusal 
to  perform  duties  devolving  upon  him  as  partner,  upon  the  ground  that 
he  had  neglected  the  interests  of  the  firm.    Id.,  358 

3.  Upon  a  bill  filed  to  set  aside  an  award  and  for  the  settlement  of 
partnership  accounts,  this  court  declines  to  interfere  with  the  decree 
based  upon  a  finding  that  the  parties  were  liable  as  partners  for  services 
of  a  certain  clerk,  and  that  the  firm  was  bound  to  pay  the  costs  and 
expenses  of  defending  a  successful  suit  brought  by  him  to  recover 
therefor,  it  being  clear  that  the  same  was  defended  in  good  faith. 
Id.,  358 

4.  In  absence  of  any  unnecessary  delay  in  accounting,  the  difference 
between  the  partners  being  as  to  an  unsettled  balance  growing  out  of 
other  claims,  interest  will  not  be  allowed.    Id.,  •     3*8 

PAYMENT— See  Evidbncb,  12;  Insolvency,  2,  3;  Neootiabi<e  Instru- 
ments, 10. 

PENALTIES— See  IIigrwats,  2. 

PERSONAL  INJURIES-See  Master  and  Servant,  8,  9,  10,  11;  Munic- 
iPAL  Corporations;  Railroads. 

PHYSICIANS— See  Husband  and  Wipe,  3.  7. 

PLEADING— See  Administration,  1, 11, 12;  Contracts,  1, 3;  Gaming,  1 ; 
Practice,  10. 

1.  A  plea  in  abatement  by  a  corporation  aggregate  must  purport  to 
be  by  its  attorney.     Kankakee  Drainage  Dist,  v.  Commissioners,      86 

2.  Non-assumpsit  is  an  improper  plea  in  an  action  of  debt .  Lan- 
caster V.  Lancaster,  510 

3.  Two  distinct  causes  of  action  can  not  be  set  up  in  a  single  count 
of  the  declaration.    L,  E,  dt  St.  L.  R.  R.  Co.  v.  Hill,  582 
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4.  In  an  action  afpainst  a  railroad  company  to  recover  damagfes  for 
killinK  a  cow  at  a  crossing,  this  court  reversen  the  judgment  for  the 
plaintiff  for  error  of  the  coart  below  in  overruling  the  demurrer  to  tbo 
amended  declaration  which  set  up  both  a  statutory  and  a  common  law 
cause  of  action.    Id,,  582 

5.  It  is  proper  to  sustain  a  demurrer  to  special  pleas  coupled  with 
the  general  is6ue  when  they  raise  an  issue  which  is  immaterial.  Me- 
Cracken  v.  Soucy,  619 

PRACTICE— See  Admintstkation,  1,  14;  Appeal  and  Ehror;  Biij^ 
OF  Particulars,  1;  Corporations,  1;  Criminal  Law,  7,  10;  Dr- 
voRCE,  5;  Evidence,  9,  10,  11,  14,  16;  Exfcijtions,  6;  Exemptions, 
2;  Fixtures,  1;  Highways,  1,  2;  Instructions;  Insurance,  15; 
Landlord  and  Tenant,  2;  Negligence,  1,  3;  Sheriff,  1. 

1.  Objection  to  statements  of  counsel  for  the  adverse  party  in  his 
closing  remarks  to  the  jury  can  not  be  first  raised  in  this  court.  C,  B. 
dt  Q.  R.  B.  Co,  V.  Bryant  J  17 

2.  The  motion  for  a  new  trial  and  exceptions  in  respect  thereto  must* 
be  preserved  in  the  bill  of  exceptions,  or  error  can  not  be  assigned 
thereon .     Ward  v.  Ware,  22 

3.  It  is  proper  to  overrule  a  motion  to  qua^^h  a  summons  where  no 
reason  is  assigned  therefor  and  no  proof  offered  in  support  thereof. 
Kankakee  Drainage  Dist.  v.  Commissioner 9,  86 

4.  While  the  conditions  upon  which  amendm'^nis  shall  be  allowed 
are  within  the  sound  discretion  of  the  court,  such  conditions  must  be 
reasonable.    Jenks  v.  Vandolahj  163 

5.  The  admission  of  evidence  in  behalf  of  plaintiff  after  defendant's 
evidence  is  in,  is  discretionary  with  the  court.  Fenter  v.  T,,  St.  L,  <t 
K.  C,  R.  R.  Co.,  250 

6.  Under  Sec.  15,  Chap.  33,  R.  S.,  providing  that  the  court  may 
limit  the  number  of  witnesses  whose  fees  are  to  be  taxed,  action  must 
be  taken  before  the  fee  bill  is  made  up  by  the  clerk.  Tetoes  v.  Har- 
tnon,  254 

7.  In  all  other  cases  the  responsibility  attending  the  taxing  of  costs 
rests  upon  the  clerk,  and  his  action  can  only  be  inquired  into  by  virtue 
of  Sec.  26,  Chap.  33,  R.  S.     Id.,  254 

8.  A  determination  by  the  court  under  the  latter  section  must  be 
based  upon  evidence  or  upon  comparison  thereof  with  the  items  in 
question,     /rf.,  264 

9.  The  court  will  not  be  warranted  in  retaxing  ci^sts  merely  for  the 
reason  that  fees  of  witnesses  brought  to  court  but  not  called  upon  to 
testify  appear  in  the  bill.    Id.,  254 

10.  A  genenil  demurrer  can  not  be  sustained  to  a  declaration  con- 
taining one  good  count.  Phoenix  Ins.  Co.  v.  Frisch,  265 
.  11.  The  mere  separation  of  the  jury  is  not  sufficient  ground  for 
reversal  where  no  injury  is  shown.  L,  E,  dt  W,  R.  R,  Co.  v.  Hel- 
nt  prick,  270 

12.    It  is  within  the  discretion  of  the  trial  court  to  place  a  reason- 
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able  limit  upon  the  number  of  interrof^atories  for  special  findings  to  be 
submitted  to  the  jury.    T.,  St.  L,  dt  K.  C.  R.  R.  Co,  v.  Kid,  353 

13.  It  is  improper  to  default  a  defendant  where  there  is  an  nndis- 
pofied-of  answer  on  file.     Griswold  v.  Brock,  *  423 

14.  A  party  to  a  suit  can  not  enforce  a  portion  of  a  decree  which  is 
in  his  favor  while  prosecuting  an  appeal  for  the  rever^^al  of  a  portion  of 
the  same  decree  which  is  adverse  to  him.    Moore  v,  WiWams,        597 

15.  In  the  case  presented,  this  court  dismisses  the  appeal,  the  appel- 
lants having  secured  possession  of  the  premises  in  question  by  means  of 
a  writ  of  restitution  under  one  part  of  the  decree  while  prosecuting  an 
appeal  to  reverse  it  ajs  to  part  thereof  adverse  to  them.    Id.,  597 

16.  Upon  a  motion  to  re-docket  a  cause  aiid  set  aside  the  final  order 
entered  therein  at  a  former  term  of  court,  this  court  holds  that  its 
power  over  the  same  terminated  with  such  former  term  and  that  far- 
ther action  on  its  part  would  be  unauthorized  and  void.  Gallagher  v, 
Kilkeary,  600 

^  17.    This  court  has  no  power  to  set  aside  the  final  order  after  the  ferm 

has  expired  at  which  it  was  entered,  except  upon  petition  for  a  rehear- 
ing.    Trusfees'o/ Schools  v.  Lore,  615 

18.  Under  a  rule  to  answer  by  a  certain  day  named,  the  time 
expires  so  as  to  justify  a  default  upon  the  opening  of  court  on  that  day. 
Bellecille  Sarvtgs  Bank  v.  Reis,  622 

19.  An  applicsition  for  rehearing  made  at  the  second  term  after 
decree  entered,  comes  too  late.     Id.,  622 

20.  The  assignment  of  errors  should  be  attached  to  the  record. 
Rockford  Ins.  Co.  v.  Travelsfead,  654 

PRESUMPTIOJTS— See  Appeal  and  Error,  10. 

PRINCIPAL  AND  SURETY— See  Evidence,  1;  Mistake,  2;  Subroga- 
tion, 1. 

1.  An  officer  of  the  law  has  no  authority  to  take  a  prisoner  charged 
with  embezzlement  to  a  third  person,  at  the  request  of  the  person  suffer- 
ing the  loss,  for  the  purpose  of  obtaining  the  signature  of  such  third 
person  as  surety  on  the  note  signed  by  the  prisoner  and  given  in  settle- 
ment of  such  loss.  An  officer  thus  engaged  is  the  agent  of  the  person 
for  whom  he  acts.     Rouse  v.  Mohr,  321 

2.  A  note  signed  by  one  aa  surety  upon  the  promise  that  the  maker 
thereof  shall  not  be  propecuted  for  embezzlement,  being  based  upon  an 
illegal  consideration,  is  void.    Id.^  321 

PUBLIC  OFFENSES. 

1.  The  expenditure  of  funds  coming  to  the  hands  of  a  dt  facto  oflScer 
for  an  unauthorized  purpose  is  no  defense  to  an  action  to  recover  the 
same,  though  such  expenditure  is  for  a  useful  purpose.  MeCraeken  v. 
Soucg,  619 

2.  Public  funds  expended  by  such  oflScer  for  lawful  purposes  can  not 
afterward  be  recovered  from  him.    /d.,  619 

QUO  WARRANTO— See  Diiainage,  6;  Dram  Shops,  5. 
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RAILROADS— See  Pi^ading,  4. 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  to  stock,  the  sufficiency  of  a  cattle-guard  can  not  be  shown  by 
evidence  that  it  is  the  same  in  construction  as  those  generally  used  by 
the  defendant  and  other  roads.     C,  B.  dtQ,  R.  R.  Co,  v.  Bryant,     17 

2.  In  the  case  presented,  it  is  held:  That  the  verdict  for  the  plaintiff 
is  supported  by  the  evidence;  that  there  was  no  error  in  the  modifica- 
tion and  refusal  of  instructions  asked  by  the  defendant;  and  that  it  was 
proper  to  refuse  a  new  trial  on  account  of  newly  discovered  evidence 
for  want  of  diligence.     Id.,  17 

3.  A  railroad  company  is  liable  to  a  person  who  is  assaulted  by  its 
employes  while  sitting  in  a  passenger  car  waiting  for  the  train  to  siiirt, 
although  he  has  procured  no  ticket.    /.  C.  R.  R.  Co.  v.  Sheehan,      90 

4.  The  mere  fact  that  a  person  is  intoxicated  does  not  authorize  the 
employes  of  a  railroad  company  to  treat  him  with  personal  violence. 
Id.y  90 

5.  In  an  action  against  a  railroad  company  to  recover  damages  for 
an  injury  cau-^ed  by  a  collision  at  a  road  crossing,  it  is  proper  to 
instruct  the  jury  that  it  is  negligence  on  the  part  of  a  railroad  company 
to  suffer  hedges  or  trees  to  grow  upon  its  right  nf  way  to  such  a  height  as 
materially  to  obstruct  the  view  at  road  crossings.  C.  dt  E,  /.  R.  R. 
Co.  v.  TiJfon,  95 

6.  The  court  may  state  what  obstructions  are  unlawful,  but  the  jury 
must  determine  whether  the  obstructions  in  question  are  such  as  are 
prohibited.    Id.,  95 

7.  In  an  action  by  a  railroad  employe  for  an  injury  suffeied  by  him 
while  engaged  under  a  car,  this  court  declines  to  interfere  with  the 
judgment  for  the  defendant,  notwithstanding  a  general  verdict  for  the 
p!aintiff,  the  special  findings  of  the  jury  showing  contributory  negli- 
gence on  his  part.     Quick  v.  I.  dt  St.  L.  R.  R.  Co.,  143 

8.  The  owner  of  property  situated  near  a  railroad  is  not  chargeable 
with  negligence  in  respect  to  fires  caused  by  sparks  from  locomotives 
merely  because  he  used  it  as  if  it  were  not  so  situated.  L.  E.  d;  W.  R. 
R.  Co.  V.  Kirts,  175 

9.  In  an  action  against  a  railroad  company  to  recover  the  value  of 
property  destroyed  by  fire  alleged  to  have  escaped  from  a  locomotive, 
it  is  held:  That  the  verdict  for  the  plaintiff  is  supported  by  the  evi- 
dence; that  there  was  no  substantial  error  in  the  admission  of  evi- 
dence; that  the  charge  given  by  the  court  contained  all  that  was  neces- 
sary to  a  correct  view  of  the  law  involved;  and  that  it  does  not  appear 
that  the  damages  are  excessive.     Id.,  175 

10.  A  railroad  company  is  responsible  for  damages  done  by  fire 
caused  by  sparks  from  its  locomotives  igniting  inflammable  matter  on 
its  right  of  way,  however  recently  the  same  was  acquired  from  ano!her 
company.     L.  E.  <t  W.  R.  R,  Co.  v.  Crtizen,  212 

11.  In  an  action  to  recover  for  damages  suffered  through  the  burn- 
ing over  of  grass  lands  by  reason  of  sparks  escaping  from  a  locomotive 
engine,  this  court  declines  to  interfere  with  the  judgment  for  plaintiff, 
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there  being:  no  subetaDtial  error  in  the  admission  or  exclusion  of  evi- 
dpnce.    Id.f  212 

12.  In  an  action  ag'ainst  a  railroad  company  to  recover  for  the  killing 
of  stock  at  a  higrhway  crossinflr,  this  court  declines  to  interfere  with  the 
finding  of  the  court  below  for  the  plaintiff.    Jacksonville  S,  £.  Ry.  Co.  \ 
V.  Carlsen,                                                                                             230 

13.  In  an  action  to  recover  damages  suffered  by  fire  alleged  to  have 
been  ignited  by  sparks  escaping  from  a  locomotive  engine,  this  court 
declines  to  interfere  with  the  verdict  for  plaintiff,  there  being  a  con- 
flict of  evidence  and  no  substantial  error  in  the  instructions.  L.  E.  ^ 
W.  JR.  R,  Co.  v.  Helmenck,  270 

14.  Evidence  as  to  smoke  arising  along  the  line  of  a  railroad,  some 
time  after  the  passage  of  a  train,  is  competent  in  an  action  alleging  \o^ 
by  fire  through  the  negligence  of  the  company.    Id.,  270 

15.  In  an  action  against  a  carrier  to  recover  a  rebate  on  certain 
freight  bills,  it  is  held:  Thut  the  agreement  for  the  lower  rate  claimed 
by  the  plaintiffs  was  obtained  by  a  suppression  of  the  whole  truth  in 
regard  to  a  competing  rate;  and  that  there  is  error  in  an  instruction 
given  for  them»  as  not  embracing  the  condition  upon  which  defendant's 
offer  was  made.    Jackffonrille  S.  E.  Ry.  Co.  v.  Rahbifty  288 

16.  This  court,  upon  a  review  of  the  evidence,  sustain*)  a  verdict  of 
^00  for  the  plaintiff  in  an  action  to  recover  damages  for  having  been 
wrongfully  pub  off  a  moving  train,  some  distance  from  a  station,  by  a 
conductor  of  the  defendant  company.  T.,  St.  L.  <t  K.  C.  R.  R.  Co. 
v.  Kid,  853 

17.  This  court  reverses  the  judgment  in  a  suit  brought  for  violating 
Sees.  75  and  76,  Cbap.  114,  Starr  &  0.  111.  Stat.,  in  regard  to  the  stop- 
ping of  trains  at  railway  crossings,  as  the  declaration  is  based  on  the 
statute  as  it  stood  before  the  amendment  of  1885.  M.  <t  0.  R.  R.  Co. 
V.  The  People,  428 

18.  In  an  action  of  debt  brought  to  recover  from  a  railroad  company 
the  statutory  penalty  for  failing  to  stop  one  of  its  trains  at  its  statiun 
at  Carlyle,  the  county  seat  of  Clinton  county,  this  court  declines  to 
interfere  with  the  judgment  for  the  plaintiff,  the  train  in  question 
being  a  regular  passenger  train  and  the  plaintiff  being  a  person  ag- 
grieved within  the  meaning  of  the  act.  O.  (^  M.  R.  R.  Co.  v.  The 
People^  561 

19.  The  unaccepted  offer  by  the  conductor  to  give  the  passenger  a 
pai<s,  if  he  would  leave  the  train  at  an  intervening  point  and  lake  the 
next  train  to  his  destination,  does  not  absolve  the  company  from  the 
performance  of  its  duty  in  this  resrard.     /<?.,  561 

20.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  caused  by  a  collision  at  a  highway  crossing,  this  court  reverses 
a  judgment  for  the  plaintiff  as  contrary  to  the  evidence,  the  collision 
having  been  caused  by  his  own  gross  negligence.  0.  dt  M.  R.  R,  Co. 
V.  Moisch,  640 

REAL  PROPERTY— See  Admtntstuation,  11,  13;  Fraudulent  Cokvey 
ANChs;  Statute  of  Frauds,  1. 
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REC0GN1ZA.NCE— See  Criminal  Law,  9,  10. 

RECOUPMENT— See  Sales,  10. 

REDEMPTION. 

1.  A  second  sale  of  land  nnder  judicial,  process  is  not  permitted 
within  the  time  allowed  for  redemption  from  a  previous  sale.  Herd- 
man  V.  Cooper^  589 

REPEAL— See  Fish,  2. 

REPLEVIN— See  Evidence,  8;  Exemptions,  2,  5;  Fraud,  2;  Jurisdic- 
tion, 5;  Mortoages,  2;  Sales,  6,  9,  11. 

1.  In  an  action  of  replevin  brought  by  the  vendor  of  a  soda  water 
apparatus  for  a  forfeiture  under  a  contract  for  a  conditional  sale,  the 
court  below  improperly  sustained  a  general  demurrer  to  the  declaration, 
which  sufficiently  states  a  cause  of  action.     Tufts  v.  Johnson,  112 

2.  In  an  action  of  replevin  brought  by  a  mortgagee  to  obtain  posses- 
sion of  chattels  mortgaged  to  Kocure  a  note  given  as  collateral  security 
for  the  execution  of  a  contract  to  convey  real  estate,  this  court  declines 
to  interfere  with  the  judgment  for  plaintiff.    Dulin  v.  Prince,         209 

8.  Property  in  lawful  possession  can  not  be  replevied  in  the  absence 
of  a  demand  and  refusal.    Har^'is  v.  McCasland,  430 

4.  In  an  action  of  replevin  brought  to  giiin  possession  of  a  piano 
purchased  by  a  father  for  hi;  minor  daughter,  to  comply  with  an  agree- 

*nient  with  his  wife  to  do  so  upon  her  joining  with  him  in  the  convey- 
ance of  real  estate,  the  father,  after  said  child  became  of  age,  having 
given  a  bill  of  sale  thereof  to  the  plaintiff,  evidence  of  such  agreement 
is  admissible.    Id.,  430 

5.  In  the  case  presented,  this  court  declines  to  interfere  with  the 
verdict  for  the  defendant,  although  in  form  it  is  defective.    Id.,      430 

6.  An  action  of  replevin  lies  to  recover  a  threshing  machine,  the 
sale  of  which  has  not  been  consummated  because  of  a  failure  of  the 
vendee  to  give  the  agreed  security  for  the  purchase  money,  the  delivery 
of  possession  having  been  unauthorized.  Harrison  Machine  Works  v. 
Afiller,  567 

7.  In  an  action  of  replevin  brought  to  recover  a  safe,  this  court  holds 
that  the  judgment  for  plaintiff  is  not  sustained  by  the  evidence  aa  be- 
tween the  parties,  the  right  of  possession  being  in  the  defendant. 
Parker  v.  Foster,  586 

RESCISSION— See  Sales,  14. 

BESTITUTION-See  Practice.  15. 

REVIVOR— See  Guardian  and  Ward,  2. 

RIOT. 

1.  The  paramount  owner  of  land  having  a  present  right  of  immedi- 
ate possession  may  enter  the  same  though  occupied  by  another,  and  by 
himself  or  his  servants  remove  a  fence  wrongfully  erected  thereon; 
and  the  persons  who  remove  the  same  will  not  be  guilty  of  riot  unless 
they  act  in  a  violent  and  tumultuous  manner  against  the  person  or 
property  of  the  trespasser.     Rilet/  v.  2'he  People,  139 
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SALES — See  Arbiti^ation,  1;  Evidence,  8;  Mortgaqbs,  1;  RKPLEvm.  1. 

1.  In  an  action  to  recover  the  price  of  a  harvesting  machine   from 
the  survivor  of  two  joint  purchasers,  it  is  held:  That  if  the  plaintiff 
can  not  recover  the  price,  eo  nomine^  he  might  recover  dnmagesfor  the 
breach  of  the  Rp»»cial  contract  for  payment  in  notes;  and  that  the  bill  of 
particulars  contained  a  s^ilHcient  statement  of  the    plaintiff's  claim. 
Dunsivorth  v.  Wood  Machine  Co.,  23 

2,  In  an  action  to  recover  the  price  of  a  reaping  machine,  it  is  held: 
That  the  evidence  touching  the  warranty  that  the  machine  would  work 
well,  suJ^tains  the  verdict  for  the  defendant;  and  that  there  was  no 
error  in  the  modification  of  an  instruction,  by  ptriking  out  the  clause 
in  refifard  to  the  reliance  of  the  defendant  upon  the  warranty.  Wilcox 
V.  Carson,  70 

^  3.    A  warranty  includes  a  representation  made  to  assure  the  buyer, 

and  relied  on  by  him  as  an  inducement  to  purchase.     Id.^  70 

4.    An  authority  to  a  special  agent  to  sell  for  cash  will  not  justify  an 

exchange  for  other  property.     Drury  v.  Barves,  166 

.  5.    An  innocent  purchaser  at  an  unauthorized  sale  takes  no  greater 

title  than  is  possessed  by  the  vendor.    Id.,  166 

6.  In  an  action  of  replevin  to  recover  a  horse  wrongfully  sold  by 
the  agent  of  its  owner  to  an  innocent  purchaser,  this  court  reverses  the 
judgment  for  the  defendant,  for  the  failure  of  the  trial  court  to  give  \ 
certain  instructions  asked  by  the  plaintiff.     Id.,                              ^  166 

7.  A  sale  with  possession  remaininij  with  the  vendor  is  not  fraud- 
ulent as  to  his  subsequent  creditors.    Moore  v.  Monfelitis,  197 

8.  An  action  upon  the  debt  incurred  in  the  purchase  of  property 
amounts  to  an  affirmance  of  the  sale.     Frey  Brothers  v.  Harrison,  243 

9.  In  an  action  of  replevin  brought  to  recover  goods  alleged  to  have 
been  obtained  through  fraudulent  representations  and  sold  to  a  third 
person  having  notice,  this  court  declines  to  interfere  with  the  judgment 
for  defendant,  there  being  no  such  evidence  of  notice  as  would  vitiate 
the  title  of  the  purchaser.     Frey  Bros.  v.  Harrison  d;  Atchinson,     300 

10.  The  purchase  of  goods  with  warranty  may,  in  a  suit  to  recover 
the  contract  price,  recoup  damages  suffered  by  him  through  breach  of 
the  warranty,  although  after  receiving  the  goods  he  promised  to  pay 
the  contract  price.     Bretz  v.  Faircett,  319 

11.  In  an  action  of  replevin  to  recover  goods  alleged  to  have  been 
obtained  with  the  intention  not  to  pay  for  them,  by  one  who  transferred 
them  to  the  defendant,  this  court  declines  to  interfere  with  the  verdict 
for  the  plaintiffs,  the  question  of  fraudulent  intention  being  for  the 
jury.     Condell  v.  Krohn,  Feiss  dt  Co.,  877 

12.  In  an  action  to  recover  the  value  of  goods  alleged  to  have  been 
wrongfully  attached  and  sold  as  the  property  of  a  third  person,  from 
whom  the  vendor  of  the  plaintiff  derived  title,  this  court  reverses  the 
judgment  for  the  plaintiff  because  of  defective  and  conflicting  instruc- 
tions touching  alleg-^d  fraud  and  notice.     Chapman  v.  Witidmiller,  393 

13.  In  an  action  to  recover  damages  for  failure  to  ship  a  car  load  of 
hickory  nuts  according  to  contract,  this  court  reverses  the  judgment  in 
behalf  of  defendant  as  contrary  to  the  evidence.     Trescott  v.  Gross,  o43 
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BALES— Continued, 

14.  Where  a  contract  of  sale  requires  the  vendee  to  give  security  as 
a  condition  precedent,  the  vendor  may  rescind  'the  contract  upon  his 
failure  to  perform  in  this  respect.  Harrison  Machine  Works  v.  Mil- 
ler, 6G8 

SCIRE  FACIAS— See  Criminal  Law,  8, 10. 

SEPARATE  MAINTENANCE-See  Husband  and  Wife,  5,  6. 

SET-OFF. 

1.'  A  bank  may  set  off  a  matured  indebtedness  agsiinsc  deposits  made 
by  a  third  person  as  agent  of  its  debtor.  Uayden  v.  Alton  JSat, 
Bk,,  458 

2.  A  joint  and  several  note  may  be  set  off  against  a  debt  due  one  of 
its  makers.    Id.,  458 

3.  In  the  case  presented,  it  is  held:  That  the  deposits  in  question 
were  made  by  the  agent  as  the  money  of  the  principil;  that  the  bank 
was  so  informed  when  the  account  was  opened  by  him;  and  that  no 
part  thereof  was  set  apart  for  specific  purposes.    Id.,  458 

SHERIFF. 

1.  In  an  action  upon  a  sheriff's  bond  to  recover  moneys  alleged  to 
be  unlawfully  retained  by  him,  this  court,  in  consideration  of  the  iinpor- 
tance  of  the  question  involved,  declines  to  interfere  with  the  judgmcMit 
for  defendant,  with  a  view  to  expediting  a  consideration  of  the  Ciise  by 
the  Supreme  Court.     The  People  v.  Fos'er,  20S 

SLANDER. 

1.  In  an  action  for  slander  this  court  declines  to  interfere  with  a 
verdict  for  the  plaintiff,  although  the  instructions  given  are  somewhat 
faulty  and  so  numerous  as  to  be  calculated  to  confuse,  rather  than 
enlighten  the  jury.     Hart  v.  Lemmon,  156 

SPECIAL  FINDINGS— See  Negligence,  3;  Praciice,  12;  Railroads,?. 

STATUTE  OF  FRAUDS. 

1.  A  verbal  contract  for  the  sale  of  real  estate  is  within  the  statute 
of  frauds.     Dougherty  v.  Catlett,  294 

STATUTES— See  Husband  and  Wife,  4;  Railroads,  17. 

SUBROGATION. 

.  1.  A  surety  upon  paying  the  debt  of  the  principal,  has  a  clear  right 
to  be  substituted  in  place  of  the  creditor  as  to  all  securities  held  by  the 
latter.  A  judgment  paid  by  him  will  be  bept  alive  for  his  benefit. 
Dunphy  v.  Gorman^  132 

TAXATION  OF  COSTS— See  Practice,  6,  7,  8,  9. 

TRESPASS— See  Hiohways,  1;  Injunctions,  1;   Instructions,   3,    10; 
Landix>rd  and  Tenant,  7;  Riot,  1. 

1 .  An  actioji  of  trespass  may  be  maintained  by  the  general  owner  of 
property  entered  upon,  where  there  ia  no  actual  possession.  C,  S.  (t 
bt.  L.  Ry.  Co,  V.  Beach,  157 


694  Appellate  Courts  of  Illinois. 

TRESPASS— Continued. 

2.  In  an  action  of  trespasfit  the  evidence  being  conflicting,  this  court 
gU8 tains  the  findinpr  for  the  defendants.    Forlouf  v.  Botolin,  471 

8.  All  who  direct,  request,  advise  or  abet  an  ofiicer  guilty  of  trespass 
in  the  execution  of  a  writ  are  joint  trespassers  and  responsible  for  all 
the  damages.    MacVeagh  v.  Bailey  db  Hanford,  606 

4.  A  person  who  sues  out  an  execution  and  gives  a  bond  of  indem- 
nity to  the  sheriff  to  induce  him  to  make  a  sale,  is  within  the  rule. 
One  who  accepts  the  proceeds  of  the  illegal  act  is  also  within  the  rule. 
Id.,  606 

TRUST  DEEDS— See  Building  Associations;  Landlokd  and  Tenant,  6. 

TUMBLING  RODS. 

1.  This  court  reserves  a  judgment  obtained  for  hulling  clover,  be- 
cause of  the  failure  on  the  part  of  plaintiff  to  comply  with  the  statute 
in  regard  to  the  protection  of  tumbling  rods.    Hill  v.  Bell,  13  J 

VARIANCE— See  Criminal  Law,  10. 

WAGES. 

1.  In  an  action  to  recover  an  amount  claimed  as  wages  and  the  pur- 
chase price  of  a  tract  uf  land  that  was  to  have  been  paid  for  with  chat- 
tel property,  it  is  held:  that  the  evidtince  sustains  the  verdict  for  the 
plaintiff;  that  there  was  no  error  in  the  admission  of  evidence;  and 
that  the  burden  of  showing  payment  Wcis  on  the  defendant.  Cooper  v. 
Cooper,  356 

WAIVER— See  Appeal  and  Erkor,  8;  Criminal  Law,  5;  Insurance, 
13,  14,  15,  16,  19. 

WATERS— See  Drainage,  1. 

WILLS. 

1.  It  is  sufficient,  under  Sec.  7,  Chap.  148,  R.  S..  if  the  witnesses  to 
a  will  sign  in  such  a  relative  position  to  the  testator  that  he  can  see 
them  do  so,  even  though  they  be  in  an  adjoining  room.  Gallagher  v. 
Kilkeary,  415 

2.  Upon  a  bill  to  test  the  validity  of  a  will,  an  instruction  directing 
the  jury  to  find  the  instrument  in  question  to  be  a  valid  will,  where 
there  is  testimony  going  to  show  that  the  testator  was  not  of  sound 
mind  when  the  same  was  executed,  is  erroneous.    Id,,  415 

WITNESSES— See  Appeal  and  Error,  5;  Wilt^. 

1.  The  weight  of  evidence  is  not  to  be  determined  merely  by  the 
number  of  witnesses  who  testify  to  the  point  in  question.  Broadwell  v. 
Sanderson,  384 
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